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Message from the Patron

It gives me much pleasure to send a message to ‘Meezan’ 2019, the annual publication of the Law 
Students’ Muslim Majlis of Sri Lanka Law College.

The publication of Meezan for 52 years demonstrates these broader interests and it is my earnest hope 
that such interest will continue over the years to enrich the minds of lawyers of the future.

In my mind, the Law Students’ Muslim Majlis over the years has done yoeman services for the Muslim 
Students in particular and all the other Law Students in general.

Members of the Muslim Majlis, whilst pursuing their academic goals, must make a concerted effort 
to reach out to the common membership of Sri Lanka Law College students population with a view 
to promote the true ideals of Islam, which promote co-existence and brotherhood among all human 
beings irrespective of their race, religion, cast or linguistic barriers.

The President and the other members of the executive committee of the Majlis must be congratulated 
IRU�DOO�WKHLU�HIIRUWV�WKURXJKRXW�WKHLU�WHUP�RI�RI¿FH�WR�NHHS�WKH�0DMOLV�ÀDJ�À\LQJ�KLJK�GHVSLWH�WKH�VPDOO�
numbers of students. I wish the Sri Lanka Law College Law Students’ Muslim Majlis all success.

P. Indira S. Samarasinghe, PC.
Principal
Sri Lanka Law College



Message from the Vice Patron

In the long years of its existence, the Law Students’ Muslim Majlis of Sri Lanka Law College has 
SOD\HG� D� WUXO\� VLJQL¿FDQW� UROH� LQ� EULGJH� EXLOGLQJ� DPRQJ� WKH� FRPPXQLWLHV� DQG�� DV� WKLV� \HDU¶V� SUR-
gramme of activities draws to a close, culminating in the grand event on a successful publication of yet 
another “Meezan”- the signature journal of the Majlis, I hasten to compliment the committee members 
and the editors on its successful publication.

I extend my heartiest greetings and wishes to all members of the Majlis who have guided the destinies 
RI�D�VRFLHW\�RI�VXFK�SULVWLQH�PHPRU\�DQG�,�H[KRUW�DOO�IXWXUH�RI¿FH�EHDUHUV�WR�H[SHQG�WKHLU�HIIRUWV�WR�
promote and sustain its noble objectives of propagating harmony and peace among all students of Sri 
Lanka Law College. My prayers go out for the continued sustenance of the Majlis through the custom-
DU\�GHGLFDWLRQ��GLOLJHQFH�DQG�GHYRWLRQ�RI�LWV�IXWXUH�RI¿FH�EHDUHUV�

I wish the Majlis and its members great strides in its future endeavors.

Justice A.H.M.D.Nawaz
Judge of the Court of Appeal
Vice Patron,
Law Students’ Muslim Majlis



Message from the Senior Treasurer
It is with great sense of satisfaction that I pen this message to felicitate the launch of the “MEEZAN”, 
the voice of the Law Students’ Muslim Majlis of Sri Lanka Law College.

These are challenging times to the Muslims in the world in general and the Sri Lankan Muslims in 
particular post “Easter Sunday Terrorist Attacks”.

Islam and the Muslims, their beliefs and culture have all come under a microscopic scrutiny from 
the rest of the world, some genuinely attempting to learn and understand, others making  use of 
the opportunity to drive their hidden agendas against the Muslims and Islam which has become an 
industry called “Islamaphobia”.

In the light of such challengers, each and every one of the Muslims who profess the Islamic faith has 
a bounden duty to advance the real virtues of Islam, i.e. love, mercy, brotherhood, justice to all and 
fair play.

One need to understand that the misunderstandings and misinformations about the Islam and the 
0XVOLPV�FRXOG�RQO\�EH�FODUL¿HG�E\�HQJDJHPHQW��GLVFXVVLRQ�DQG�HGXFDWLRQ���$Q�DYHUDJH�1RQ�0XVOLP�
will not read the Quran nor the Hadith, they will observe the Muslims as to how they act and deal 
in their day to day activities, so it is our bounden duty to act as true ambassador of our faith without 
blindly following the ideologies promoted by foreign elements to suit their culture and context.

Contextualizing the religion, the practice and the performance of Islamic way of life is important in 
which the future of the Muslims and the brand of Islam which we need to practice in a country like Sri 
Lanka cannot be solely decided by religious scholars due to their limited knowledge and engagement 
with the outer world and particularly with our brothers and sisters from different faiths.

In the context the intellectuals, the academics, the professionals and the business leaders together with 
the community leaders representing our faith has a role to play in contextualizing the brand of Islam 
which we ought to practice in this country which will promote brotherhood understanding, national 
unity and thereby peace and prosperity of the nation.

Hence it is my fervent hope that the Muslim intellectuals and professionals including the students and 
members of the Muslim Majlis will play an active and positive role in shaping the future of the Sri 
Lankan Muslim community without leaving it to the sole prerogative of the Ulema / religious scholars 
before it is too late.

May Allah bless all of us with the wisdom and guidance to promote the real ideals of our great faith 
and spread love, mercy, tolerance and understanding to all.  

 I take this opportunity to wish the Law Students’ Muslim Majlis a successful launch of this “MEEZAN” 
and all its future endeavours. 

M.U.M. Ali Sabry
President's Counsel



Message from the President
Bismillahir Rahmanir Raheem

,W�LV�ZLWK�JUHDW�SOHDVXUH�DQG�SULYLOHJH�WKDW�,�SHQ�WKH�ZRUGV�RI�P\�¿QDO�PHVVDJH�DV�WKH�3UHVLGHQW�RI�WKH�
Law Students’ Muslim Majlis for the year 2018/2019. 

Today, we are here to witness the launching of the 53rd edition of the Meezan annual law journal 
which is dedicated to the publication of high quality articles from the legal fraternity and is consid-
ered to be one of the best law journals ever to be published by a student body of the Sri Lanka Law 
College.

The journey throughout in elevating this limelight event to success was never easy, it came with sac-
UL¿FHV�EH\RQG�ZRUGV�DQG�ZLWK�WKH�FRVW�RI�WULDO�DQG�HUURU��<HW��DV�D�FRKHVLYH�WHDP�WKDW�VWRRG�IRU�MXVWLFH�
and equality, supporting and defending one another we emerged successful in attaining our target.

I would deem it absolutely impossible to have achieved this much unless for the mercy and love of 
my creator. Alhamdulillah. It is mention worthy that nothing would have been possible without the 
great support of our Patron Ms. Indira Samarasinghe PC. Further, I must express my heartfelt grati-
tude towards our guide, mentor and Vice Patron of the Law Students’ Muslim Majlis, His Lordship 
Justice A.H.M.D.Nawaz-Judge of the Court of Appeal for his untiring efforts to keep us motivated 
DQG�WR�DFKLHYH�KLJKHU�ZKHQHYHU�ZH�ORVW�FRXUDJH�DQG�FRQ¿GHQFH��,�DOVR�WKDQNIXOO\�DFNQRZOHGJH�WKH�
commitment of our Senior Treasurer Mr. M.U.M. Ali Sabry PC in encouraging us to keep striving in 
the midst of challenges on our own so as to make us better and committed leaders of the future.

,�ZRXOG�DOVR�PDNH�WKLV�DQ�RSSRUWXQLW\�WR�WKDQN�DOO�WKH�RI¿FH�EHDUHUV�RI�P\�FRPPLWWHH�IRU�WKHLU�
support and contribution. Further, I also extend my sincere thanks to staff, lecturers, student unions 
of Sri Lanka Law College, senior lawyers, article writers, donors,advertisers and volunteers for their 
utmost support. Thank you very much!

May the blessings of Allah be with you all!

Muazzam Mubarak
President,
Law Students’ Muslim Majlis.



General Secretary’s Report for 2018/2019
In the name of Allah, the Most Gracious, the Most Merciful

The Holy Qur’an repeatedly warns and reminds us that one day we shall be standing in front 
of Allah and be held accountable for our responsibilities. Allah says:

³ϱ˴�˴ϱ˷˵ϩ˴�ϝ˷˴Ϋ˶ϱϥ˴�ϡ˴ϥ˵ϭ�Ε˷˴ϕ˵ϭ�ϝϝ˷˴ϩ˴�ϭ˴ϝ˸Ε˴ϥυ˵έ˸�ϥ˴ϑ˸α˲�ϡ˷˴�ϕ˴Ω˷˴ϡ˴Ε˸�ϝ˶ύ˴Ω˳م��ϭ˴Ε˷˴ϕ˵ϭ�ϝϝ˷˴ϩ˴ى��·˶ϥ˷˴�ϝϝ˷˴ϩ˴�Υ˴Ώ˶ϱέ˲�Ώ˶ϡ˴�Ε˴ω˸ϡ˴ϝ˵ϭϥ˴´

O you who believe! Fear Allah, and let every soul consider what it has forwarded for the 
morrow (The Day of Judgement), and fear Allah. Allah is acquainted with what you do [Surah: 
59, Verse: 18].

It is with immense pleasure, I submit the General Secretary’s report of the Law Student’s 
Muslim Majlis for the year 2018/2019.The present executive committee was appointed on 
the 30th of August 2018 at the Annual General Meeting presided by His Lordship Justice 
A.H.M.D.Nawaz.

As law students who successfully made it to Sri Lanka Law College by the grace of Allah, the 
Executive Committee of the Law Students’ Muslim Majlis organized a special seminar for 
students facing the Law College Entrance Examination in collaboration with the All Ceylon 
<00$�&RQIHUHQFH�DV�RXU�¿UVW�RUGHU�RI�EXVLQHVV�ZLWK�WKH�LQWHQWLRQ�RI�JLYLQJ�EDFN�WR�VRFLHW\��
The said event, which saw the participation of around 80 participants from various parts of 
WKH�LVODQG��ZDV�FRQGXFWHG�DW�WKH�<00$�$XGLWRULXP�LQ�0DUGDQD�RQ�WKH���WK�RI�6HSWHPEHU�
2018. We are indebted to our resource personnel Mr. S. Kamalayogeswaran (AAL) and Mr. 
M. Affan Kariyyappar (SLAS, M.Sc in Agri Economics & B.Sc in Agri Technology & Mgt.) 
without whose help this event would not have been a success.

As our next project, the Law Students’ Muslim Majlis partnered with a local community based 
organization in Kal-Eliya to carry out a legal awareness programme with the objective of 
taking knowledge of everyday legal matters to the door steps of the public on 9th of December 
2018 to mark the International Human Rights Day. 



Apart from the introduction given about the Law Students’ Muslim Majlis at the General 
Orientation programme, a Fresher’s Welcome programme was arranged for preliminary year 
Muslim Students in order to familiarize them with the workings of the Majlis.

A discussion on the Counter Terrorism Bill was initiated in Collaboration National Front 
For Good Governance on 14th of March 2019 at the ICES Auditorium in order to provide 
an open platform to voice opinions regarding the CTA with the aim of reaching a common 
stand. Representatives of political parties and civil rights activists took part in this event. We 
sincerely thank Hon Mr. Bimal Rathnayake (M.P) and Ms.Swasthika (AAL) for sharing their 
insights on this subject.

We would like to extend our deepest apprecition to the family of late Mr.Shibly Azeez, former 
Attorney General for their generous donation of 250 books related to various disciplines to the 
library of the Law Students’ Muslim Majlis and we pray that this kind gesture will be accepted 
DV�6DGDTDWXO�-DUL\D�DV�LW�ZLOO�QR�GRXEW�EHQH¿W�JHQHUDWLRQV�WR�FRPH�

It is with great honour that we dedicate the 53rd edition of the Meezan Law Journal in memory 
of the esteemed former Attorney General Mr. Shibly Azeez and it is with much gratefulness 
and humility that we end our term with launch of the Annual Meezan Law Journal for the 53rd 
time. I deliver my sincere regards to Shabna Rafeek, the Editor of the Law Students’ Muslim 
Majlis and the backbone of the 53rd Meezan Law Journal for her tireless efforts and hard 
work. I also extend my sincere gratitude to the donors of articles for sharing their knowledge 
DQG�VDFUL¿FLQJ�WKHLU�YDOXDEOH�WLPH���

I would like to extend my heartiest gratitude to our patron, vice patron, senior treasurer, 
lecturers, members of the legal profession, staff and administration of Law College, fellow 
VWXGHQWV�DQG�VWXGHQW�XQLRQV��RI¿FH�EHDUHUV�RI�WKH�/DZ�6WXGHQW¶V�0XVOLP�0DMOLV�ZKR�H[WHQGHG�
their support to carry out the activities of the Majlis. 

I wish the future executive committee of the Law Student’s Muslim Majlis all the very best in 
executing their aspirations for the Law Students’ Muslim Majlis. May Almighty Allah shower 
his choicest blessings on our College and the Majlis for us to march forward from strength to 
strength to achieve our goals.  

Haajer Azhar 
General Secretary,
Law Student’s Muslim Majlis 2018/2019



Message from the Editor
In the name of Allah, the Most Gracious, the Most Merciful.

It is with extreme pleasure and pride that I commit to paper my message as the Editor of the 
53rd edition of the “Meezan” Law Journal, an annual publication of the Law Students’ Muslim 
Majlis of Sri Lanka Law College.

The Meezan is one of the best law journals published by a student body at Law College annually. 
It is widely looked forward to by senior judges of the superior courts, judges of various other 
courts and legal luminaries for the outstanding articles contributed by the very best and most 
sought after academics, professionals, the highest members of the judiciary and law students.

Firstly, I thank Almighty Allah for giving us the strength and showering his countless blessings 
in making this year’s publication a success.

I would like to take this opportunity to extend my heartfelt gratitude to the Patron of the Law 
Students’ Muslim Majlis and the Principal of Sri Lanka Law College, Mrs. Indira Samarasinghe, 
Our Vice Patron His Lordship Justice A.H.M.D. Nawaz and our Senior Treasurer Mr. M.U.M. 
Ali Sabry for their continuous guidance and support at all times.

My sincere appreciation goes to the President and  to all the members of the Executive 
Committee of the 2018/2019 Majlis for whose unrelenting support the Meezan would have 
been impossible. I also wish to extend my special thanks to Haajer Azhar, the General Secretary 
of the Law Students’ Muslim Majlis for the immense support and succour rendered throughout 
this roller coaster journey in launching the 53rd Meezan successfully.

I also acknowledge and express my sincere appreciation to Mrs. Shibly Aziz, wife of late Mr. 
Shibly Aziz PC, distinguished luminaries, academics and students who have contributed us with 
DUWLFOHV��UHYLHZV�DQG�RXU�¿QDQFLDO�GRQRUV�DQG�VSRQVRUV�ZKR�DVVLVWHG�XV�SURYLGLQJ�WKH�PHDQV�DQG�
resources in publishing this journal.

I must reteirate that it was indeed a great honour and privilege to serve as the Editor of the Law 
Students’ Muslim Majlis for the year 2018/2019.

I wish the future members of the Law Students’ Muslim Majlis the very best in their future 
endevours.

Shabna Rafeek
Editor,
Law Students’ Muslim Majlis
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Share our true Islam with the Muslims and the 
Non-Muslims 

Article published by the Late Mr. Shibly Aziz PC 

In an article which I wrote recently  (and which sentiments still hold true and, in my view, still  
worthy of repetition) I said:

“The average Muslim is confused by the violence which is going on in the name of Islam. 
Islam which is projected as a religion of Peace is now, in the eyes of many who have seen the 
turbulence and anarchy which prevails in many Muslim States and the acts of terrorism which 
are perpetrated in its name in other parts of the world, seen as a religion of aggression. This 
perception of people or nationalities as aggressors is cyclical and it is unfortunate that it has 
now fallen on the shoulders of the Muslims to play this role in the eyes of the world.”

One has only to look at the relatively recent history of the world. The white settlers when they 
butchered the natives of  North America or in Australia and the far East, the Aborigines, to 
take control of the land, the Germans and the Japanese when they perpetrated large scale acts 
of cruelty and violence on a hapless world, the British when they brought immense suffering 
to Eastern Europe by endless bombing, the Americans when they dropped the Atomic Bomb 
over Hiroshima and Nagasaki, the unspeakable atrocities of the Vietnamese and the Koreans 
and that directed against them, the endless bombing missions presently carried out in the 
Middle East. The list can go on and on. At every turn, the aggressors seek to explain away 
their conduct with the main reason trotted out is that these measures are necessary to right 
a wrong or are in self defence and to avert further harm to the world. The victims of the 
aggression have a different story to tell. So the confrontation continues in the present world 
and is no different. We pray this will end some day.

We only wish to raise matters pertinent to the issue whether the religion of Islam inspired and 
MXVWL¿HG�VXFK�YLROHQFH�DV�LV�FRPPRQO\�VRXJKW�WR�EH�GRQH�E\�SURWDJRQLVWV���7KH�:HVW�VHHV�WKH�
religious exhortations as the root of the problem and those opposed to them rely on the same 
religions exhortations as justifying the violence. Fortunately not all in the West think on those 
OLQHV��7KRVH�ZKR�FDQ�ULVH�DERYH�QDUURZ�SDURFKLDO�FRQ¿QHV�GR�WUXO\�DSSUHFLDWH�WKH�JUHDWQHVV�
and usefulness of the true religion of Islam in the modern context and are prepared to treat it 
separate from some of its wayward followers.                             

The vast majority of Muslims, though personally pious, are moderate in their politics. Theirs is 
the ‘religion of the middle way’. The Prophet himself always disliked and feared extremism.  The 
critics of Islam must learn to distinguish clearly between what the vast majority of Muslims believe, 
and the causes for the terrible violence of a small minority among them, which civilized people 
everywhere must condemn.
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Islam has always been a religion which advocated peace and peaceful co-existence. The 
Meccan period of the Prophet’s life (610-622 C.E.), when the Prophet showed no inclination 
toward the use of force in any form, even for self defense is often cited in proof of this . He 
OLYHG�D�OLIH�RI�QRQYLROHQW�UHVLVWDQFH��ZKLFK�ZDV�UHÀHFWHG�LQ�DOO�KLV�LQVWUXFWLRQV�DQG�WHDFKLQJV�
during that period, when Muslims were a minority. The Prophet’s teachings were focused 
on values of patience and steadfastness in facing oppression. The Prophet of Islam strictly 
limited his sphere to peaceful propagation of the word of God.

The lessons from the Quran and the Hadith support a nonviolent response, even in a 
FRQIURQWDWLRQDO�FRQWH[W��,W�LV�UHÀHFWHG�LQ�WKH�VWRU\�RI�$EHO��+DELO��DQG�&DLQ��4DELO���SHUVRQDOLWLHV�
representing the two opposing ways of approaching life. Abel is representative of justice and 
righteousness, refusing to soil his hands with blood. Cain represents aggression and readiness 
to use violence or even kill on any pretext. 

*RG�DFFHSWV�WKH�VDFUL¿FH�RQO\�RI�WKRVH�ZKR�DUH�ULJKWHRXV��,I�+H�KDV�QRW�DFFHSWHG�
\RXU�VDFUL¿FH��KRZ�LV�LW�P\�IDXOW"�,I�\RX�ZLOO�OLIW�\RXU�KDQG�WR�VOD\�PH��,�VKDOO�QRW�OLIW�
mine to slay you. I am afraid of God’s displeasure, who is the Creator of the worlds. 
(Quran 5:27-28)

3HDFHPDNLQJ�DQG�QHJRWLDWLRQ�DUH�UHFRPPHQGHG�DV�WKH�¿UVW�VWUDWHJ\�WR�UHVROYH�FRQÀLFWV��DV�
clearly expressed in the Quranic verse: ‘if they incline to peace, you should also incline to it, 
and trust in God.” (Quran 8:39)

“And make not Allah’s name an excuse in your oaths against your doing good and acting 
piously, and making peace among mankind. (Quran 2:224) Sura Al Bakqara 

“Invite mankind to the way of your Lord with wisdom and fair preaching and argue with them 
in a way that is better” (Quran 16:125) Sura an -Nahl

“Hadeeth- Sahih Al Bukhari Vol 8 No 470 “Even I will not be saved unless and until Allah 
bestows His Mercy on me. Therefore do good deeds properly, sincerely and moderately, and 
worship Allah in the forenoon and in the afternoon and during part of the night, and always 
adopt a middle, moderate, regular course whereby you will reach your target (Paradise)

(Quran 17:37) Sura Al Isra “And walk not on the earth with conceit and arrogance”

Abu Huraira related (Shaih Al Buhari V 1 Hadith 38 “Religion is very easy and whoever 
overburdens himself in his religion will not be able to continue in that way. So you should 
not be extremists, but try to be near to perfection and receive the good tiding that you will 
be rewarded; and gain strength by worshipping in the mornings and during the mornings 
afternoons and during the last hours of the night”

�4XUDQ�������6XUDK�$O�)XUTDQ�³$QG�WKH�VODYHV�RI�WKH�0RVW�%HQH¿FHQW�DUH�WKRVH�ZKR�ZDON�
on thee earth in humility and sedateness and when the foolish address them (with bad words) 
they reply back with mild words of gentleness.”

(Quran 42:40) Surah –Ash-shura “The recompense for an evil is an evil thereof, but who 
ever forgives and makes reconciliation, his reward is due fro Allah. Verily, He likes not the 
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Zalimun (oppressors, polytheists and wrong doers).

Islam postulates that human life is valuable and must be saved and protected, and that resources 
should be utilized to preserve life and prevent violence. A central teaching of Islam is that 
there is a purpose and meaning in the creation of the universe, including humans: “Not for 
(idle) sport did We create the heavens and the earth and all that is between!” (Quran 44:38) 
Surah- Ad-Dukhan.The Qur’an clearly suggests the sacredness of human life, “And if any one 
saved a life, it would be as if he saved the life of the whole people.” (Quran 5:32) Surah –Al 
Maidah. “And do not take a life which Allah has forbidden save in the course of justice. This 
he enjoins on you so that you may understand.” (Quran 17:33) Surah – Al-Isra

Thus destruction and waste of resources that serve human life are prohibited. Even when 
0XVOLPV�LQ�WKH�HDUO\�SHULRG�ODXQFKHG�DQ�DUPHG�FRQÀLFW��WKHLU�UXOHUV�LQVWUXFWHG�WKHP�WR�DYRLG�
GHVWUXFWLRQ� DQG� UHVWULFW� WKHLU� ZDUV��$FFRUGLQJ� WR� D� ZHOO� NQRZQ� VSHHFK� PDGH� E\� WKH� ¿UVW�
Khalifah Abu Bakr, when he dispatched his army on an expedition to the Syrian borders:

³6WRS��2�SHRSOH��WKDW�,�PD\�JLYH�\RX�WHQ�UXOHV�IRU�\RXU�JXLGDQFH�LQ�WKH�EDWWOH¿HOG��'R�QRW�
FRPPLW�WUHDFKHU\�RU�GHYLDWH�IURP�WKH�ULJKW�SDWK��<RX�PXVW�QRW�PXWLODWH�GHDG�ERGLHV��1HLWKHU�
NLOO�D�FKLOG��QRU�D�ZRPDQ�RU�DQ�DJHG�PDQ��%ULQJ�QR�KDUP�WR�WKH�WUHHV��QRU�EXUQ�WKHP�ZLWK�¿UH��
HVSHFLDOO\�WKRVH�ZKLFK�DUH�IUXLWIXO��6OD\�QRW�DQ\�RI�WKH�HQHP\¶V�ÀRFN��VDYH�IRU�\RXU�IRRG��<RX�
are likely to pass by people who have devoted their lives to monastic services, leave them 
alone.”

0DQ\�4XUDQLF�YHUVHV�VWUHVV� WKLV�SULQFLSOH��DPRQJ�WKHP�´�:KHQHYHU�WKH\�NLQGOH�WKH�¿UH�RI�
war, God extinguishes it. They strive to create disorder on earth and God loves not those who 
create disorder.” (Quran 5:64) Surah- Al Maidah. Tolerance, kindness to other people, and 
dealing with all people in such a manner with no exception is also emphasized in these verses: 
“God commands you to treat (everyone) justly, generously and with kindness.” (Quran 16:90) 
Surah- Al Nahl “Repel evil (not with evil) with that which is best: We are well-acquainted 
with the things they say.” (Quran 23:96) Surah- Al Muminoon 

7KLV�LV�HQFRXUDJHG�UHJDUGOHVV�RI�UDFH��HWKQLFLW\�RU�UHOLJLRXV�DI¿OLDWLRQ�RI�WKH�SHRSOH��

The Prophet’s tradition also supports the shunning of violence and calls for restraint. Such 
teaching is clear in the Hadith: “The Jews came to the Prophet and said, ‘Death overtake 
you!’ Aisha said ‘And you, may Allah curse you and may Allah’s wrath descend on you’. He 
(the Prophet) said: ‘Gently, O Aisha! Be courteous, and keep yourself away from roughness.’ 
Forgiveness and a preference for peace over war or violent confrontation, is the best reaction 
WR�DQJHU�DQG�FRQÀLFW���$V�WKH�4XUDQ�VD\V�LQ�WKH�ZHOO�NQRZQ�YHUVH��³%XW�LI�WKH�HQHP\�LQFOLQHV�
towards peace, do you (also) incline towards peace, and trust in Allah: for He is the one that 
hears and knows (all things). (Quran 8:61) Surah – Al –Anfal.  “Nor can goodness and evil be 
equal. Repel with what is better: then will he between whom and you was hatred become as it 
were your friend and intimate!” (Quran 41:34) Surah - Fusilath.

The Holy Prophet’s life has been cited as a source of nonviolent inspiration and teachings of 
peaceful preaching. Particularly during the early years though he was tortured, accused of 
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blasphemy, and humiliated, and his family and supporters were ostracized, he did not curse 
his enemies or encourage violence. On the contrary, his teachings were centered on prayer and 
hope for enlightenment and peace. Ibn Umar relates that someone asked the Prophet, “Who 
LV�WKH�EHVW�0XVOLP"´�+H�UHSOLHG��³7KDW�RQH�ZKRVH�KDQG�DQG�WRQJXH�OHDYH�RWKHU�0XVOLPV�LQ�
peace.” We should follow this exhortation.
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One Country - One Law
in the Context of Sri Lankan  

Matrimonial Law
Justice Saleem Marsoof PC

Introduction

While the MMDA Reform process1 has been for some time the talk of the town,2 this debate 
has now been eclipsed by another equally vociferous one, namely the campaign to eliminate 
personal laws in Sri Lanka under the slogan ‘One Country, One Law’, which if implemented, 
will make MMDA, and a few other personal laws, irrelevant.3 I will not be surprised if the 
ODWWHU�VORJDQ��DWWUDFWLYH�DV� LW�VHHPV��VRRQ�¿QGV� LWV�ZD\�LQWR�VRPH�HOHFWLRQ�PDQLIHVWR��VLQFH�
already it is in the agenda of some civil society organizations. The concept of ‘One Country, 
One Law’ is so fascinating that it attracts committed supporters, including some well-known 
lawyers, who are also very vocal on social media. This fascination by itself warrants serious 
consideration of the pluses and minuses of the concept with sincere desire to move forward. 
In this article, I shall focus on the concept in the context of Sri Lankan Matrimonial Law. 

Sri Lankan Legal Landscape

Fitting the concept of ‘One Country, One Law’ (or ‘One Nation, One Law’) into the Sri 
/DQNDQ�OHJDO�ODQGVFDSH�LV�QRW�ZLWKRXW�LWV�GLI¿FXOWLHV��)RU�RQH��WKH�FRQFHSW�VHHNV�WR�GHYLDWH�
from the rich cultural and legal heritage that all Sri Lankans should be proud of. In a sense, 
Sri Lanka is a “legal museum” exhibiting side by side, laws from diverse legal traditions.4 Sri 
Lanka’s Sinhalese laws and customs had been in force throughout our Island nation during 

1 “MMDA Reform” has become a popular expression in Sri Lanka used to refer to the movement to 
amend the Muslim Marriage and Divorce Act No. 13 of 1951, as subsequently amended. After several 
XQVXFFHVVIXO�HIIRUWV�ZKLFK�GDWH�EDFN�WR�������WKH�¿QDO�OHJ�RI�WKH�UHIRUP�SURFHVV�FRPPHQFHG�LQ������ZLWK�
the appointment by the then Minister of Justice of a Committee to consider and recommend amendments 
to the said Act, which Committee submitted its Report to Hon. Thalatha Athkorale, Minister of Justice on 
22nd January 2018. The Re                

2 Aamina Nizar, “Addressing the Misconceptions on Reform to the MMDA”, Daily Mirror (28th March 
2017) at: http://www.dailymirror.lk/article/Addressing-the-misconceptions-on-reform-to-MMDA-126321.
html; See also for the latest position, Dr. Amir Ali, “Reconstitute ACJU and Reform MMDA”, Daily FT 
e-Paper (1st August 2019) at: http://www.ft.lk/columns/Reconstitute-ACJU-and-reform-MMDA/4-683045

3 Hard Talk, “Have a Single Law for all Sri Lankans”, Daily Mirror (13th June 2019) is accessible at: http://
ZZZ�GDLO\PLUURU�ON�KDUG�WDON�µ+DYH�D�VLQJOH�ODZ�IRU�DOO�6UL�/DQNDQV¶������������� 6HH� DOVR�� =XONLÀL�
Nazim, “One Country – One Law”, Daily FT e-Paper (20th July 2019) at: http://www.ft.lk/opinion/-One-
Country-%E2%80%93-One-Law-/14-682303

4  For an analysis of the Sri Lankan legal heritage, see Saleem Marsoof, “Insights into Sri Lankan Family 
Law”, accessible at: https://www.academia.edu/9940386/Insights_into_Sri_Lankan_Family_Law
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DQFLHQW�WLPHV��EXW�FDPH�WR�EH�NQRZQ�DV�.DQG\DQ�ODZ�RQO\�EHFDXVH�LWV�RSHUDWLRQ�ZDV�FRQ¿QHG�
to the Kandyan region after the capture of the coastal zones of Sri Lanka (formerly, Ceylon) 
successively by the Portuguese, the Dutch and the British. The Dutch and British rulers left 
behind their own legal imprints in the form of the Roman-Dutch law, which is now deemed to 
be the foundation of Sri Lanka’s common law (residual law) and the English law which has 
EHHQ�LQWURGXFHG�LQWR�6UL�/DQND�E\�VSHFL¿F�OHJLVODWLRQ�DQG�VRPH�MXGLFLDO�GHFLVLRQV��

Even prior to the introduction to Sri Lanka of those European laws, Sri Lanka had the 
opportunity of getting to know two other legal traditions, namely the Thesawalamai law, 
which was the customary law of the Malabar Dravidian settlers of Sri Lanka’s Northern and 
Eastern Provinces and Muslim law that was brought to our blessed Island by the Moor trading 
community. Our legal heritage is so rich that in Kamalawathie v. De Silva, Tambiah J was able 
to decide a custody dispute applying the principle of English law that the interests of the child 
was paramount instead of the Roman Dutch law rule that the father had a preferential right 
to custody, asserting in the course of his judgment that “law, like race, is not a pure-blooded 
creature.”5 Those who advocate the adoption of the concept of ‘One Country, One Law’ are 
oblivious of, or indifferent to, our own legal traditions and values which are very hard to 
replace. 

The Constitutional Framework

7KH� FRQFHSW� RI� µ2QH�&RXQWU\��2QH�/DZ´�GRHV� QRW�¿QG� D� SODFH� LQ� WKH�&RQVWLWXWLRQ�RI� WKH�
Democratic Socialist Republic of Sri Lanka (hereinafter referred to as the “Constitution”), 
which is all for diversity. Not only does the said Constitution  guarantee every citizen the 
freedom, “to manifest his religion or belief in worship, observance, practice and teaching”6 
and “to enjoy and promote his own culture”7, it also provides that all “existing written law 
and unwritten law shall be valid and operative notwithstanding any inconsistency” with the 
fundamental rights guaranteed by the Constitution.8 Art 16(1) of the Constitution was clearly 
intended to prevent laws such as the Muslim Marriage and Divorce Act (MMDA)9 being 
challenged for inconsistency with the fundamental rights recognized and guaranteed by the 
&RQVWLWXWLRQ��7KLV�H[SODLQV�ZK\�VRPH�0XVOLP�ZRPHQ�DFWLYLVWV�ZKR�KDYH�EHHQ�¿JKWLQJ�IRU�
the amendment of certain discriminatory provisions of the MMDA against the stiff resistance 
of the ACJU10, out of sheer frustration, made representations to the government to amend 
Art 16(1) of the Constitution in order to challenge the said provisions of the MMDA in the 
Supreme Court, or in the alternative to introduce legislative provisions that would permit any 
Muslim the option of not being governed by the provisions of the MMDA which they claim 
5 Kamalawathie v. De Silva 64 NLR 252 at 259.

6 See, Art. 14(1)(e) of the Constitution of the Democratic Socialist Republic of Sri Lanka, 1978 as amended.

7 Ibid., Art 14(1)(f).

8 Ibid., Art 16(1).

9 The Muslim Marriage and Divorce Act (MMDA) No. 13 of 1951, as subsequently amended.

10 ACJU stands for the All Ceylon Jamiyyathul Ulama. See in this connection: Colombo Telegraph (23rd 
March 2017) “Religious Leaders Cannot Be Trusted To Reform MMDA: Women’s Action Network” 
accessible at link: https://www.colombotelegraph.com/index.php/religious-leaders-cannot-be-trusted-to-
reform-mmda-womens-action-network/
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are not fully Islamic.11 

There is nothing in the Constitution including the Directive Principles of State Policy 
enshrined in Art. 27 that provides a basis for the acceptance of the concept of ‘One Country, 
One Law’. In contrast, in India, which has recently been compelled to take the concept of 
‘One Country, One Law’ seriously, it is more than a neat hashtag and goes back to the drafting 
of the Constitution. When the Indian Constitution was being drafted, the issue was hotly 
debated: some members of the Constituent Assembly argued for a common personal law for 
marriage, divorce, inheritance and adoption, while others believed that this was a goal to be 
achieved in stages. The Directive Principle embodied in Art 44 of the Indian Constitution, 
which requires the State to “endeavor to secure for citizens a uniform civil code”, was a 
compromise since the time was considered not right.12 Ever since, the time has never seemed 
right!13

What is the problem sought to be resolved?

When one talks about the ‘One Country, One Law’ solution, it is useful to look at the problem 
that the concept is called upon to solve. In most plural societies, one sees clashes of cultures 
and personal laws, which often give rise to fears on the part of the majority that some practices 
such as child marriage and polygamy might radically distort existing demographic patterns.14 
At the same time, in these societies women demand changes to laws that seem to discriminate 
against them, and when they fail to move forward with law reforms, they embrace the ‘One 
Country, One Law’ solution. It is interesting to see that majority communities in plural 
societies and women activists both demanding one uniform law for all citizen in place of 
existing personal laws which are part of the diversity of these societies. The dilemma faced 
by women here is that for the purpose of achieving gender justice, they may have to lose their 
diversity and at least part of their cherished cultural and legal heritage.

Gender-just laws and codes are, as they should be, the critical test against which contemporary 
democracies are assessed. Western democracies in continental Europe have inched closer to 
ensuring equality for women through a series of legislation, and in the UK, US, Australia and 
Canada, where the English Common Law prevails, women’s position has improved gradually 
through historic judgments and legislation.  In each of these countries, gender equality was 
not realized through a single legislation, and the process was gradual propelled by feminist 

11 Muslim Personal Law Reforms Action Group, “Muslim Women’s Demands on Reforms of the Sri Lankan 
Muslim Marriage and Divorce Act”, at: https://www.colombotelegraph.com/wp-content/uploads/2017/03/
Womens-Demands-on-MMDA-Reforms.pdf

12  See, Namita Bhandare, “Uniform Civil Code: One nation, one law”, Live Mint (11th July 2016) accessible 
at: https://www.livemint.com/Opinion/5pwNnS5hmjm4iOtnsvWo0M/Uniform-civil-code-One-nation-
one-law.html

13  Shambhavi, “Uniform Civil Code: The Necessity and the Absurdity” (2017) ILI Law Review, Summer 
Issue Vol. I, at: http://www.ili.ac.in/pdf/paper217.pdf

14  For Sri Lanka, see article by Bisthan Batcha, “The Muslim Sri Lankan Population : Debunking Myths 
& Phobias” Word Press (12th January 2017) at: https://bisthanbatcha.wordpress.com/2017/01/12/the-
muslim-sri-lankan-population-debunking-myths-phobias/
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struggles.15 As a matter of fact, the US only has a Universal Commercial Code (UCC) and 
has great diversity in its personal laws among its various states, particularly in regard to the 
question of child marriage.16 That said, it is now necessary to move on to consider in brief 
detail the concept of ‘One Country, One Law’ in the context of the matrimonial law applicable 
to the Sri Lankan Muslims (that is, the MMDA) and the Marriage Registration (General) 
Ordinance (“the MRO”)17  that applies to those who are not governed by any special law. 

MMDA, MRO and One Country – One Law

What most of those who embrace the concept of ‘One Country, One Law’ do not realize 
is that, for the purpose of achieving one law for one nation, it is not only essential to have 
a supportive constitutional framework, but also necessary to have laws that are generally 
DFFHSWDEOH�RU�WR�PDNH�IUHVK�FRGL¿FDWLRQV�RI�ODZ�WKDW�DUH�JHQHUDOO\�DFFHSWDEOH��)RU�LQVWDQFH��LI�
we are to repeal MMDA and let the Muslims be governed by the provisions of the Marriage 
Registration (General) Ordinance (MRO)18, we may ask, what does the latter say about child 
PDUULDJH"�

We all know that section 15 of the Marriage Registration Ordinance (MRO), at the time of its 
initial enactment in 1907, provided that “no marriage shall be valid, the male party to which 
has not completed sixteen years of age, or the female twelve…..years of age.” Section 22 
of the Ordinance initially provided in essence that “the father of any person under twenty-
one years of age”, or if the father be unavailable or incapacitated, the mother or if both are 
unavailable or incapacitated, a guardian duly appointed, “shall have authority to give consent 
to the marriage of such party, and such consent is hereby required for the said marriage.” In 
fact, section 22(2) provided that where there was no parent or guardian, or such parent or 
guardian unreasonably withholds consent, the marriage of a person below twenty-one may 
only be contracted with the consent of the District Court. It is worth remembering that in 
1907, when the MRO was enacted, the age of majority stood at twenty-one years19, which was 
reduced to eighteen years very much later, in 1989.20 

So, the position was that prior to 1995, the minimum age of marriage for those governed 

15 Gurpreet Mahajan, “Why the West offers no models for a Uniform Civil Code”, Times of India (15th 
September 2017) accessible at: KWWSV���WLPHVR¿QGLD�LQGLDWLPHV�FRP�LQGLD�ZK\�WKH�ZHVW�RIIHUV�QR�PRGHOV�
for-a-uniform-civil-code/articleshow/60522634.cms

16  Bethany Blankley, “Analysis: Child Marriage is legal in 49 US States” The Centre Square (25th May 
2018) accessible at link: https://www.thecentersquare.com/national/analysis-child-marriage-is-legal-in-u-
s-states/article_fbefbf04-5d0e-11e8-b6e6-cb9d5643bc13.html Cf, Saleem Marsoof, “Child Marriage and 
other Abuses under the Muslim Marriage and Divorce Act of Sri Lanka”, (2018) JSA Law Journal Vol. 
VI, page 1 which is accessible at: https://www.academia.edu/38018255/CHILD_MARRIAGES_AND_
OTHER_ABUSES_UNDER_THE_MUSLIM_MARRIAGE_AND_DIVORCE_ACT_OF_SRI_LANKA

17 Marriage Registration Ordinance No. 19 of 1907, as subsequently amended. This Ordinance is also 
popularly known as the General Marriages Ordinance (hereinafter “MRO”).

18 Supra note 17. 

19 See, the Age of Majority Ordinance No. 7 of 1865, as subsequently amended.

20 See, the Age of Majority (Amendment) Act No. 17 of 1989. 
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by the MRO was 16 for a male and 12 for a female and while marriages of persons below 
that minimum age were not valid, a person above the said minimum age but below the age 
of majority (which was reduced from 21 to 18 in 1989 as noted above) may only contract a 
valid marriage with the consent of a parent, guardian or the District Court. It is noteworthy 
that despite the age of majority being reduced to eighteen years in 1989, the MRO was not 
amended till 1995, when by an amending Act, section 15 of the said Ordinance was replaced 
with the following provision:

“No marriage contracted after the coming into force of this section shall be valid 
unless both parties to the marriage have completed eighteen years of age.”

However, section 22 of the Ordinance requiring the consent of a parent, guardian or the District 
Court for a valid marriage was retained without change leaving the law in a state of confusion. 
The confusion arises because the amendment to section 15 which prohibited any persons 
below 18 years of age from contracting a valid marriage also implicitly allowed a person who 
has completed the age of 18 years from validly entering into a matrimonial bond, there being 
in section 15 no words to indicate that it was enacted subject to section 22. The confusion is 
FRPSRXQGHG�E\�WKH�IDFW�WKDW�DV�DOUHDG\�QRWHG��WKH�DJH�RI�HLJKWHHQ�VSHFL¿HG�LQ�VHFWLRQ����LV�
synonymous with the age of majority, the attainment of which usually confers full capacity 
including the capacity to marry without assistance of a parent or court. In this context, it is 
interesting to note that a leading member of the Committee of Muslim Ministers and Members 
of Parliament considering amendments to MMDA in the light of the recommendations made 
by the MMDA Committee is reported to have intimated to Roar Media that:- 

“One of the main concerns raised by the ACJU, is that according to Section 22 of the 
General Marriage Ordinance, there is a provision stating that marriages under 18 can 
be permitted with the consent of the District Court.”21 

This was in fact after section 15 of the MRO had been amended in 1995 making 18 the 
minimum age at which a marriage may be contracted by all persons coming under its purview, 
and after a further possibly ill-conceived amendment to the Ordinance had been made in 1997 
to replace the word “twenty-one” in section 22 with the word “eighteen.” That amendment, 
which seems to manifest an intention of Parliament to retain the system or parental or court 
consent to validate the marriage of a child who is otherwise incompetent to marry on its own, 
certainly gives credence to the claim of ACJU that the MRO allows a child to be given in 
marriage without a lower age limit with the consent of a parent, guardian or the District Court.  

,W�LV�VLJQL¿FDQW�WR�QRWH�WKDW�WKH������DQG������DPHQGPHQWV�WR�WKH�052�ZHUH�FRQVLGHUHG�E\�
the Court of Appeal in Gunaratnam v the Registrar-General22 in the context of an application 
for certiorari ¿OHG�E\�WKH�IDWKHU�RI�D�JLUO�ZKR�ZDV�RQO\����\HDUV�RI�DJH�VHHNLQJ�WR�FKDOOHQJH�
the refusal of the Registrar-General to register her marriage to a young man who had not 
completed 18 years of age, which marriage was contracted with the consent of the parents of 

21 See, Zahara Dawoodbhoy,“The Rough Road To Reform: Why Is It Impossible To Amend The MMDA In 
6UL�/DQND"´�5RDU�0HGLD���st August 2018) at: https://roar.media/english/life/in-the-know/the-rough-road-
to-reform-why-is-it-impossible-to-amend-the-mmda-in-sri-lanka/

22 Gunaratnam v the Registrar-General (2002) 2 SLR 302 
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ERWK�SDUWLHV�WR�WKH�SXUSRUWHG�PDUULDJH��7KH�&RXUW�RI�$SSHDO�KDG�QR�GLI¿FXOW\�LQ�XSKROGLQJ�WKH�
decision of the Registrar-General on the basis that both parties to the purported marriage had 
not completed eighteen years of age, and could not have validly entered into a matrimonial 
bond. In handing down the judgment of the Court of Appeal, it is noteworthy that Her Ladyship 
Justice Shiranee Tilakawardane J (with Amratunga J concurring) stated obiter in the course 
of her judgment that-

“In terms of section 22 consent to marriage of parties was required where the party 
was under 18 years of age. It appears that the framers of the law did not consider the 
implication of the Marriage Registration (Amendment) Act No. 18 of 1995 when 
they enacted the amendment to section 22 of the Marriage Registration Ordinance.”23

Advocates of the ‘One Country, One Law’ concept seem to be oblivious of the general lethargy 
and indifference of those charged with initiation of policy for law reform and the apparent 
incompetence of our law makers which come into focus when one examines the state of the 
law arising from the 1995 and 1997 amendments to MRO. The fact that our legislators do 
not seem to understand what they are doing, is illustrated by the continued and probably 
unintended existence of section 22 of the MRO, which as it stands now, clearly contradicts the 
REMHFWLYH�RI�WKH������DPHQGPHQW�WR�VHFWLRQ����RI�052��ZKLFK�ZDV�WR�¿[�D�XQLIRUP�PLQLPXP�
age of marriage to be attained  by the completion of 18 years of age, and to dispense with the 
system of parental consent or the consent of a guardian or a court of law. 

Another factor that a Muslim who is asked to consider embracing the concept of ‘One 
Country, One Law’ through a change of matrimonial law regime is the state of the provisions 
for divorce in the MRO. Marriage is based on consent and in theory should last only so long 
as the parties are willing to continue as husband and wife, so long as the children are provided 
for. However, the grounds set out in section 19 of the MRO do not include divorce by mutual 
consent, nor does the Ordinance recognize the irretrievable breakdown of the marriage as a 
ground for the grant of divorce, whereas under the MMDA a divorce is available on the basis 
of mutual consent (mubarat) as well as breakdown of marriage (khula) under section 28(2) of 
WKH�$FW��,QGHHG��WKH�DWWHPSW�WR�UHFRJQL]H�VLPLODU�JURXQGV�IRU�WKH�EHQH¿W�RI�WKRVH�JRYHUQHG�E\�
the MRO failed in 1956 – 1959 when the Commission on Marriage and Divorce chaired by 
Mr. A.R.H.Canekeratne Q.C24 could not reach consensus in regard to these matters.

$GYRFDWHV�RI�WKH�µ2QH�&RXQWU\��2QH�/DZ¶�FRQFHSW�VKRXOG�¿UVW�DGGUHVV�WKHVH�W\SHV�RI�LVVXHV�
(there are so many, but I have selected only two) before they ask those who have been governed 
by their personal laws from the time of their birth to opt for One Law. If existing general laws 
DUH�QRW� VDWLVIDFWRU\��¿UVW� WKH\�PXVW� EH� UHYLHZHG� DQG�XSGDWHG� VR� WKDW� HYHQ� WKRVH�JRYHUQHG�

23  Ibid., at 304.

24 The Commission on Marriage and Divorce consisted of Mr. A.R.H.Canekeratne Q.C (Chairman), Rev. 
Father Peter Pillai, Ven. Mottunne Sri Indasara Nayaka Thero, Dr. J.H.F Jayasooriya, O.B.E, Dr. (Mrs.) 
Mary Hellen Rutnam, Mrs. E.I.A Deraniyagala, Mr. P.B Ranaraja, Mr. D.B Ellepola, C.B.E, Al Haj M.I.M 
Haniffa M.B.E, Mr. M. Vairamuttu J.P, Mr. Ivor Misso, Mr. S.A.D.M. Don James Senartne and Mr. M.M.P 
de Zoysa, Mr. T.E Gooneratne, Advocate and Registrar General (Secretary) and  of the Mr. T.P Unamboowe, 
Advocate (Assistant Secretary). The Report of the Commission has been published as Sessional Paper XVI 
– 1959 in the Ceylon Sessional Papers Volume II.
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by other laws may be attracted by the One Law. That is the way forward, as I see it. In my 
opinion, concept of ‘One Country, One Law’ provides a basis of achieving stability and social 
harmony which is so essential for national unity and economic progress. The concept may be 
taken forward through social and law reform, and the best way to evolve into One Law for 
DQ\�QDWLRQ�LV�WR�FRQVLGHU�WKH�FRGL¿FDWLRQ�RSWLRQ��:KHQ�PDNLQJ�D�FRPPRQ�FRGH�RI�ODZ��RQH�
can pick the best in every law and put them together.

7KH�&RGL¿FDWLRQ�2SWLRQ

7KH�¿UVW� HYHU� FRGL¿FDWLRQ�RI� ODZ�NQRZQ� WR�KXPDQLW\�ZDV� WKH�&RGH�RI�8U�1DPPX25 from 
Mesopotamia, a nation situated in the fertile land between two rivers, the Tigris and the 
Euphrates, written on tablets in the Sumerian language in approximately 2100 to 2050 BC. 
7KH�¿UVW�IHZ�WDEOHWV�RI�WKH�&RGH�ZHUH�WUDQVODWHG into English by Samuel Kramer in 1952, but 
after further tablets were found, they were also translated in 1965, allowing some 40 of the 57 
laws to be reconstructed. I found some of its provisions of the Code of Ur-Nammu interesting, 
and wish to refer to some of them:-  

(a) If a prospective son-in-law enters the house of his prospective father-in-law, but his 
father-in-law later gives his daughter to another man, the father-in-law shall return to 
the rejected son-in-law twofold the amount of bridal presents he had brought;

(b) ,I�D�PDQ�GLYRUFHV�KLV�¿UVW�WLPH�ZLIH��KH�VKDOO�SD\��KHU��RQH�PLQD�RI�VLOYHU�

(c) If it is a (former) widow whom he divorces, he shall pay (her) half a mina of silver; 
and

(d) If the man had slept with the widow without there having been any marriage con-
tract, he need not pay any silver.26 

2I�FRXUVH��WKHUH�KDYH�EHHQ�VR�PDQ\�FRGL¿FDWLRQV�RI�ODZ�WKDW�KDYH�FRPH�LQWR�EHLQJ�DIWHU�WKH�
Code of Ur-Nammu, such as the Code of Lipit-Ishtar,27 King of Isin, in ancient Sumer, that 
ZDV�SURFODLPHG�LQ������%&�DQG�WKH�&RGL¿FDWLRQ�RI�+DPPXUDEL�28 a monarch of Babylonia, 
made in the 18th Century BC. Ancient Greek and Roman civilizations continued the practice 
RI� FRGL¿FDWLRQ�� WKRXJK�ZLWK� OHVV� VXFFHVV��XQWLO� LQ� WKH��th Century AD the Roman emperor 
-XVWLQLDQ�DFFRPSOLVKHG�D�FRPSOHWH�FRGL¿FDWLRQ�RI� LWV� ODZV��7KH�&RGH�RI� -XVWLQLDQ��NQRZQ�
as the Corpus Juris Civilis29 (Body of Civil Laws), became the legal authority of Rome in 
533–34 AD. Johannes Voet’s later work, the Voet’s Pandects (Commentarius ad Pandectas) is 

25 See, “Code of Ur-Nammu”, KWWSV���ZZZ�SRON�N���JD�XV�XVHU¿OHV�����&ODVVHV��������&RGH���RI���
Ur-Nammu.pdf  See also, Joshua J. Mark, “Ur-Nammu” (16th June 2014) Ancient History Encyclopedia, 
accessible at: https://www.ancient.eu/Ur-Nammu/  

26 See, “Code of Ur-Nammu”, supra note 23.

27 http://professordeannaheikkinen.weebly.com/uploads/1/6/8/5/16856420/mesopotamian_law_codes.pdf

28 See, Owen Jarus, “Code of Hammurabi: Ancient Babylonian Laws”(3rd September 2013) accessible at: 
https://www.livescience.com/39393-code-of-hammurabi.html

29 Mark Cartright, “Corpus Juris Civilis” (24th April 2018) Ancient History Encyclopedia, at: https://www.
ancient.eu/Corpus_Juris_Civilis/
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an important source of Roman-Dutch law in Sri Lanka and South Africa. 

7KH�GHPRFUDWLF� UHYROXWLRQV� LQ�)UDQFH�DQG� WKH�86� LQVSLUHG�FRGL¿HUV��ZKR�HPSKDVL]HG� WKDW�
FRGL¿FDWLRQ� E\� OHJLVODWRUV� ZRXOG� UHÀHFW� WKH� ZLOO� RI� WKH� SHRSOH� PRUH� WKDQ� ZRXOG� ODZ� DV�
determined by judges. In 1804, France enacted the Code Civil, a set of rules that were designed 
to regulate the organization of courts, civil court procedures, remedies, and the execution of 
judgments, which was renamed the Code Napoleon during reign of Napoleon as Emperor, and 
LPSURYHG�WUHPHQGRXVO\��*UHDWO\�LQÀXHQFHG�E\�WKH�&RGH�1DSROHRQ��LQ�������WKH�OHJLVODWXUH�LQ�
1HZ�<RUN�HQDFWHG�WKH�&RGH�RI�&LYLO�3URFHGXUH��ZKLFK�UHSODFHG�D�FRPSOLFDWHG�FRPPRQ�ODZ�
system of pleadings and installed a simpler, more rational system of court procedure. The US 
Congress passed the US Code in 1926.30Much later, the diversity of commercial law across 
the various States of US gave way to the Uniform Commercial Code (UCC)31 in 1952. 

&RGL¿FDWLRQ�([SHULHQFH�LQ�6UL�/DQND�DQG�,QGRQHVLD

$V�IDU�DV�WKH�0XVOLPV�LQ�6UL�/DQND�DUH�FRQFHUQHG��WKHLU�¿UVW� LQWURGXFWLRQ�WR�D�FRGL¿FDWLRQ�
of law came from Batavia, which was the ancient name for present Jakarta, and was the 
headquarters of the Dutch East India Company, which administered both Indonesia and 
Ceylon and other Dutch territories. Most of the Arab traders in Colombo had been driven 
away by the Portuguese, and the Dutch rulers found that the local Muslims in Colombo who 
remained there at that time were not all that familiar with their religious laws and customs. 

Fortunately, the Dutch Governor was aware that Indonesian Muslims had put together a 
FRGL¿FDWLRQ�RI� ODZ�NQRZQ� LQ�'XWFK� ODQJXDJH�as Byzondere Wetten aangaande Mooren of 
Mohammedanen en andere inlandsche natien,32�IRU�WKH�EHQH¿W�RI�WKH�0XVOLPV�RI�,QGRQHVLD��
It was also fortunate that both Sri Lanka and Indonesia happened to be ardent followers of 
WKH�WHDFKLQJV�RI�,PDP�$EX�$EGLOODK�0XKDPPDG�LEQ�,GULV�DO�6KD¿L��,PDP�6KDI¿H���ZKR�ZDV�
one of the great Imams of the Sunni Sect. Hence, it was considered convenient for the Dutch 
to introduce to Colombo the same Code, which was done in consultation with the Muslim 
leaders in Colombo, who adopted it for use in Sri Lanka. As His Lordship Basnayake CJ 
explained in the course of his judgment in Mohideen v Sulaiman,33 when the British took over 
from the Dutch, they translated the said Code into English and called it the “Special Laws 
Concerning Maurs or Mahomedans”, which became law as the Mahomedan Code of 1806.  
7KH�&RGH�ZDV�DUUDQJHG�XQGHU�WZR�WLWOHV��WKH�¿UVW�HQWLWOHG�³5HODWLQJ�WR�0DWWHUV�RI�6XFFHVVLRQ��
Right of Inheritances, and other Incidents occasioned by Death” and the second “Concerning 
0DWULPRQLDO�$IIDLUV�´�7KH�&RGH�DW�¿UVW�DSSOLHG�WR�WKH�³3URYLQFH�RI�&RORPER´�RQO\��EXW�ZDV�
later extended to the rest of the Island in 1852.34  

,W�LV�UHOHYDQW�WR�QRWH�WKDW�WKH�SURYLVLRQV�RI�WKH�¿UVW�WLWOH�RI�WKH�0DKRPHGDQ�&RGH�GHDOLQJ�ZLWK�
“Succession, Right of Inheritances, and other Incidents occasioned by Death” were replaced 

30 Legal Information Institute, “Federal Rules of Civil Procedure” at: https://www.law.cornell.edu/rules/frcp

31 Legal Information Institute, “Uniform Commercial Code” at: https://www.law.cornell.edu/ucc/index.html

32 Which in English meant the Special Laws relating to Moors or Mohammedans and other native races.

33 Mohideen v Sulaiman 59 NLR 227 at pages 229 - 230

34  See, Section 10 of Ordinance No. 5 of 1852.
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by the Wills Ordinance No. 21 of 184435 and the Muslim Intestate Succession Ordinance of 
1931.36 So much of the Code of 1806 relating to matrimonial law “as is inconsistent with 
the Ordinance” was repealed by the Mohammedan Marriage Registration Ordinance of 
1886,37 which was enacted to provide for registration of marriages of persons professing the 
Mohammedan faith. The said Ordinance of 1886 was replaced by the Muslim Marriage and 
Divorce Registration Ordinance of 1929.38 Section 48 of the Ordinance of 1929 expressly 
UHSHDOHG� WKH� VHFRQG� WLWOH� RI� WKH� 0DKRPHGDQ� &RGH� IURP� VHFWLRQ� ��� WR� VHFWLRQ� ���� �¿UVW�
paragraph). The Ordinance of 1929 was repealed by the MMDA,39which is still in force in Sri 
/DQND�VXEMHFW�WR�FHUWDLQ�DPHQGPHQWV�RI�QRW�PXFK�SUDFWLFDO�VLJQL¿FDQFH��

Despite several Commissions and Committees recommending amendments to MMDA in 
the face of serious abuses and injustices that has been taking place in its implementation,40 
adequate remedial action was not taken by successive governments until a committee of 
experts was appointed in 2009 to consider the upgrading of the Quazi Court System and 
recommending amendments to the MMDA. The Report of the said Committee shows that 
substantial consensus was achieved by the Committee despite the extremely sensitive 
nature of the mattes deliberated upon by the Committee.41 There was difference of opinion 
among the members of the Committee in regard to a few issues resulting in a separate set of 
recommendations being made by some members of the Committee in regard to those issues.42   

:KDW�LV�VLJQL¿FDQW�WR�QRWH�KRZHYHU��LV�WKDW�WKH�SULPDU\�UHDVRQ�IRU�PRVW�RI�WKH�GLIIHUHQFHV�RI�
opinion among the members of the Committee was the methodology adopted by the members 
of the Committee. Members of the Committee who declined to adopt a progressive approach 
to law reform were unwilling to step outside the parameters of the school of thought (mazhab) 

35  Wills Ordinance No. 21 of 1844

36  Muslim Intestate Succession Ordinance No. 10 of 1931.

37  Mohammedan Marriage Registration Ordinance No. 8 of 1886, as amended.

38  Muslim Marriage and Divorce Registration Ordinance No. 27 of 1929.

39  Supra note 9.

40  For details of the circumstances that led to agitations for reform and the recommendations made by the 
various Commissions and Committees, see Saleem Marsoof, “The Quazi Court System in Sri Lanka and 
its Impact on Muslim Women” (2001 edition), (MWRAF, 2001), Chapter VIII (Conclusions) pages 3 to 
7, accessible at: https://www.academia.edu/30277198/The_Quazi_Court_System_in_Sri_Lanka_and_its_
Impact_on_Muslim_Women See also, paragraphs 2.1.01 to 2.1.12 (pages 3 to 11 of the Report of the 
Committee Appointed to Consider Amendments to the Muslim Marriage and Divorce Act, Vol I (Ministry 
of Justice 2018) which is accessible at: https://www.academia.edu/38033559/REPORT_OF_THE_
COMMITTEE_APPOINTED_TO_CONSIDER_AMENDMENTS_TO_THE_MUSLIM_MARRIAGE_
AND_DIVORCE_ACT_-_VOLUME_I

41  See, the Foreword of the Chairman of the Committee at page I of the Report of the Committee Appointed 
to Consider Amendments to the Muslim Marriage and Divorce Act, Vol I, supra note 39/

42  For details of the matters in regard to which the MMDA Committee had consensus and issues in regard 
to which the members were at variance, see Colombo Telegraph (2nd July 2018) “MMDA: Colombo 
Telegraph Leaks Complete Saleem Marsoof Committee Report, ‘Leaked Report’ Redacted, Incomplete And 
Distorted”, which report is accessible at:  https://www.colombotelegraph.com/index.php/mmda-colombo-
telegraph-leaks-complete-saleem-marsoof-committee-report-leaked-report-redacted-incomplete-and-
distorted/
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WR�ZKLFK� WKH\�FRQVLGHUHG� WKHPVHOYHV�ERXQG��ZKLFK�KDSSHQHG�WR�EH� WKH�6KDI¿H�RSLQLRQ�RQ�
controversial matters such as the removal of the existing bar to appointment of women as 
Quazis. 

However, the members of the Committee who arrived at what is considered more progressive 
recommendations including the deletion of the word “male” from sections 12(1) and 14(1) of 
MMDA, did so by a process of deductive reasoning known as ijtihad43 which is part of jurid-
ical methodology (XVXO��DO�¿TK) available for not only purposes of law reform but even for 
judicial decision making. It is unfortunate that the former group of members were unwilling 
to perform ijthihad and apply principles of public interest (malahah mursalah) in arriving at 
their conclusions. The differences in the approaches adopted by the members of the Com-
mittee may also be analyzed as a difference in attitude towards tolerance and acceptance of 
diversity, which attitude also plays a major role in the deciding whether a nation should adopt 
D�µ2QH�&RXQWU\��2QH�/DZ¶�SROLF\��,QGHHG��VXFK�DQ�LQÀH[LEOH�DWWLWXGH�LV�QRW�FRQGXFLYH�WR�ODZ�
UHIRUP�RU�FRGL¿FDWLRQ��:KDW�EHDULQJ�WKHVH�GLIIHUHQFHV�RI�DWWLWXGH�PD\�KDYH�LQ�WKH�DGRSWLRQ�RI�
the concept of ‘One Country, One Law’ has to be seen in the future.  

In this context it is noteworthy that Indonesia, from where we received the Dutch original of the 
0DKRPHGDQ�&RGH�RI�������DJDLQ�WRRN�D�VWHS�WRZDUGV�FRGL¿FDWLRQ�RI�ODZ�LQ������E\�HQDFWLQJ�
a Code of Marriage Law44�ZKLFK�HIIHFWLYHO\�DYRLGHG� LVVXHV�RI�FRQÀLFW�RI�mazhab through 
DQ�HFOHFWLF�DQG�SUDJPDWLF�SURFHVV��ZKLOH�WKH�QHLJKERULQJ�6KDI¿H�MXULVGLFWLRQ�RI�6LQJDSRUH45 
DWWHPSWHG�WR�SURYLGH�ÀH[LELOLW\�DQG�YLULOLW\�WR�WKH�ODZ�WKURXJK�OHJLVODWLRQ�E\�JLYLQJ�LPSHWXV�WR�
WKH�6KDI¿H�mazhab�ZKLOH�H[SUHVVO\�SURYLGLQJ�IRU�FRQVXOWLQJ�WKH�YLHZV�RI�WKH�+DQD¿��+DQEDOL�
RU�0DOLNL�VFKRROV�RI�WKRXJKW�ZKHUH�WKH�DSSOLFDWLRQ�RI�WKH�6KDI¿H�ODZ�LV�IRXQG�WR�FRQÀLFW�ZLWK�
the public interest (maslahah mursalah). A similar approach was also followed by the other 
6KDI¿H�MXULVGLFWLRQ�RI�0DOD\VLD��ZKLFK�HQDFWHG�VXEVWDQWLYHO\�VLPLODU�OHJLVODWLYH�SURYLVLRQV�46 
These different approaches to resolving inter-mazhab issues were also considered by the 
MMDA Committee in formulating recommendations for the amendment of the problematic 
section 16 of MMDA which currently makes the “Muslim law of the sect (mazhab) to which 
the parties belong” applicable in determining the validity of a marriage or divorce coming 
within the purview of MMDA. 

Conclusions

There is no doubt that the concept of ‘One Country, One Law’ may be an ideal way in which a 
nation acutely divided by racial and religious differences and not favorably disposed towards 

43  Ijtihad literally means “exertion”, and technically the efforts a jurist makes in order to deduce the law, 
which is not self-evident, from its sources.

44  See, Law of the Republic of Indonesia No 1 of the year 1974 on Marriage. See also, Nani Soewondo, “The 
Indonesian Marriage Law and its Implementing Regulation”, Archipel, Année 1977 Vol 13 page 283.

45  See, section 33(2) of the Administration of Muslim Law Act of 1966 (edited in 2009) provides that though 
WKH�0DMOLV�DQG�WKH�/HJDO�&RPPLWWHH�VKDOO�RUGLQDULO\�IROORZ�WKH�WHQHWV�RI�WKH�6KD¿H�VFKRRO�RI�ODZ��³,I�WKH�
0DMOLV�RU�WKH�/HJDO�&RPPLWWHH�FRQVLGHUV�WKDW�WKH�IROORZLQJ�RI�WKH�WHQHWV�RI�WKH�6KDI¿H�VFKRRO�RI�ODZ�ZLOO�
be opposed to the public interest (maslahah mursalah), the Majlis may follow the tenets of any of the other 
accepted schools of Muslim law as may be considered appropriate, but in any such ruling the provisions 
and principles to be followed shall be set out in full detail and with all necessary explanations.”

46  See, section 39 of the Administration of Islamic Law (Federal Territories) Act of 1993.
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GLYHUVLW\�FDQ�DYRLG�VHULRXV�FRQÀLFWV�DPRQJ�LWV�SHRSOH��6XFK�FRQÀLFWV�PD\�HQG�XS�LQ�EORRGVKHG��
destruction of properties, economic loss and permanent tearing of the social fabric. However, 
for the purpose of giving effect to the ‘One Country, One Law’ policy, it is necessary to take 
the preparatory steps of enacting facilitative constitutional provisions and also enhancing 
legal research, drafting and implementing competencies. 

As already suggested in this article, for achieving success, the ‘One Country, One Law’ policy 
should not be adopted as a means of oppression of the minority communities, and ideally, 
those who are asked to agree to One Law should be given the choice of freely doing so 
without any form of compulsion. The ultimate objective should be the wellbeing of the people 
whose amity and unity can propel the nation towards social, cultural and economic progress.  
Sri Lanka has great diversity in its laws, and indeed, most Sri Lankans are proud of their rich 
legal heritage. Hence, every effort should be made to protect that diversity and enhance levels 
of tolerance to diverse laws and practices. As Maya Angelou put it, “it is time for parents 
to teach young people early on that in diversity there is beauty and there is strength.”47 It is 
necessary to stress that though building diversity might take a generation or more of hard 
work, it takes only a moment of folly to destroy the peace and amity that prevails in the 
nation. The human family has begun to feel that it is living on top of an active volcano that 
might erupt any moment, and this tension is also felt in Sri Lanka, particularly after the Easter 
Sunday bombings. 

It is time to realize that social media constitutes a strong and somewhat dangerous platform for 
the dissipation of hate speech and developing extremist mind sets.48 It is therefore important 
to set up effective legal mechanisms that can handle disruption of society through hate speech 
and terror mongering.49 With Sri Lanka being ranked as the foremost human right violator in 
South Asia, having earned 52 points to its credit, ahead of Bangladesh (45 points), Bhutan (43 
points), Pakistan (41 points), Maldives (23 points), Nepal (24 points) and India (24 points),50 
it is essential for the Sri Lankan law enforcement agencies to be committed to national 
security concerns while maintaining law and order without discrimination. It is only through 
JRRG�DGPLQLVWUDWLRQ��HI¿FLHQW�SROLFLQJ�SUDFWLFHV�DQG� LQGHSHQGHQW� MXGLFLDO�DWWLWXGHV� WKDW�6UL�
Lanka can prosper as a peaceful, vibrant and democratic nation in which people of diverse 
cultures and faiths could live in harmony enjoying diverse personal laws, or alternately, as 
One Country with just One Law for all its people! 

47 Karen Fenaroli, F&A (5th� -XO\�������³0DNLQJ� WKH�0RYH��$UH�\RX�)XWXUH�3URR¿QJ�\RXU�%RDUG� WKURXJK�
'LYHUVLW\"´��DFFHVVLEOH�DW��KWWSV���IHQDUROLDVVRFLDWHV�FRP�PDNLQJ�WKH�PRYH�DUH�\RX�IXWXUH�SURR¿QJ�\RXU�
board-through-diversity/

48 Mend: “Momentum grows globally around outlawing online hate” (2nd May 2019) accessible at: https://
www.mend.org.uk/news/momentum-grows-globally-around-outlawing-online-hate/

49 European Commission, “Countering illegal hate speech online – EU Code of Conduct ensures swift 
response” (2019) accessible at: https://europa.eu/rapid/press-release_IP-19-805_en.htm See also, Article 
19, “Self-Regulation and Hate Speech on Social Media Platforms (2018) accessible at: https://www.
article19.org/wp-content/uploads/2018/03/Self-regulation-and-%E2%80%98hate-speech%E2%80%99-
on-social-media-platforms_March2018.pdf

50  See, South Asian Human Rights Index 2018 at:  https://reliefweb.int/report/nepal/south-asia-human-rights-
index-2008  See also, Reilef Web “Sri Lanka No. 1 Human Rights Violator in South Asia” (1st August 2018) 
(1st August 2018) accessible at: https://reliefweb.int/report/sri-lanka/sri-lanka-no-1-human-rights-violator-
south-asia
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Revocability of Kandyan Deed of Gift
By. Mrs. Indira S. Samarasinghe PC

The Privy Council in Dullewa v. Dullewa (1968) 71 N.L.R. 289 had to decide whether a 
Kandyan deed of gift executed after the Kandyan Law Declaration and Amendment Ordinance 
of 1939 can be revoked if the donor had merely described the gift “as a gift irrevocable.” The 
Ordinance of 1939 deprived a donor of the right to cancel or revoke a gift provided he had 
expressly renounced the right “by a declaration containing the words ‘I renounce the right to 
revoke’ or words of substantially the same meaning.” (section 5(1) (d)). 

In interpreting this provision it is only natural to seek assistance from the Kandyan Law 
Commission Report (Sessional Paper 24 of 1935) to which the Ordinance could be traced. But 
the extent to which Judges could rely on the Report has been differently understood. 

The Supreme Court in Punchi Banda v. Nagamma (1963) 64 N.L.R. 548 did not think the Report 
was of help in interpreting the words of section 5 (1) (d). It was true that the Report contained 
a recommendation that the renunciation should be made in explicit terms and according to a 
prescribed form, but Sansoni J. said, “ Parliament has not accepted the recommendation so far 
as it relates to a clause or to a prescribed form, and we thus come back to the actual words of 
the Ordinance, “ It was held in this case that the word “irrevocable” was an abbreviated form 
used by the Notary expressly to renounce the donor’s right to revoke. (It is clear, however, 
from Ukku Amma v. Dingiri Menika (1965) 69 N.L.R. 212, Tammita v. Palipane (1965) 70 
N.L.R. 520 and other cases that Notaries also use an express clause of renunciation). 

On the other hand, in the Privy Council Lord Hodson delivering the majority judgment relied 
on the Report to ascertain the evil or defect which the Ordinance was intended to remedy and 
from this arrived at the conclusion that the Ordinance required a special clause of renunciation. 
“The renunciation is to be expressed and not to be implied and a description of a gift as being 
irrevocable does no more that imply the renouncing of an existing right to renounce,” (p.28). 
This was also the view of H.N.G. Fernando S. P. J. (as he then was) in Ukku Amma v. Dingiri 
Menika where he said, “The ordinary meaning of the words ‘expressly renounced’ is exactly 
RU�GH¿QLWHO\� UHQRXQFHG� DV� RSSRVHG� WR� LPSOLHGO\� UHQRXQFHG�´�/RUG�+RGVRQ�GUHZ�DWWHQWLRQ�
WR�WKH�SRVVLELOLW\�RI�D�FRQÀLFW�EHWZHHQ�WKH�LQWHQWLRQ�RI�WKH�GRQRU�DQG�WKH�H[SUHVVLRQ�RI�WKDW�
intention. “In construing the Ordinance it is necessary to consider whether its requirements 
have been complied with irrespective of the intention which can be found on a reading of the 
original document. The intention may have been to give up the right to revoke but this is not 
the same as express revocation of an existing right.” (p.296). The result was that the deed of 
gift was held to be revocable and Punchi Banda v. Nagamma was over-ruled.

Lord Donovan in a dissenting judgment did not agree that the statute requires that there should 
be a formal declaration to take away the right of revocation. According to his Lordship the 
purpose of section 5(1) (d) was to insist on the use of the word “irrevocable” as the minimum 
to convey the donor’s renunciation of his right. There was no difference between the use of 
the word ‘irrevocable’ and the formula prescribed by the Ordinance. Another reason for Lord 
Donovan preferring this construction was that it was in keeping with previous decisions of the 
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Supreme Court and therefore ensured stability of title to land transferred after the Ordinance.

On the last point the majority judgment did not disagree in principle. Lord Hodson conceded 
that there was a long line of decisions before the Ordinance taking the view that if a gift is 
stated to be irrevocable simpliciter then it cannot be revoked and did not doubt that in the 
case of pre-1939 deeds this construction would still be proper. Dullewa v. Dullewa therefore 
does not take away the authority of Tikiri Bandara v. Gunawardane (1967)70 N.L.R. 203. 
(For a recent decision holding that the words ‘the donee shall possess forever’ in a pre-1939 
deed, was not an effective renunciation of the right, see Kekulandara v. Molagoda (1968) 71 
N.L.R. 433). But his lordship held that as a matter of fact, there was no consistent current of 
authority in relation to deeds after the passing of the Ordinance, so that in their case a different 
construction based on the language of the Ordinance was permissible. A renunciation can now 
be effected only by a declaration containing a transitive verb ‘renounce’ or an equivalent as 
opposed to “an adjectival description of the gift as irrevocable.” In the absence of a declaration 
by the donor to this effect, the gift is revocable.
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Law Relating to Rei Vindicatio Actions 
and Possessory Actions

Mr. M.U.M. Ali Sabry PC 

INTRODUCTION

Types of Action related to land are categorized as movable and immovable. Immovable 
property denotes lands and whatever thing permanently attached to a land.

According to the Roman Dutch law interpretations there are 5 different kind of rights attached 
to immovable properties, namely;

i. right of property,

ii. right of possession,

iii. right of inheritance,

iv. right of servitude and

v. right of pledge or mortgage.

All the causes of actions in respect of a land are imperatively relate to the aforesaid rights.

There are different types of actions that can be instituted relating to lands. Those  are,

i. Partition actions

ii. Actions for declaration of title/Rei Vindicatio action

iii. Possessory action

iv. Testamentary action

v. Rent and Ejectment action/Leave and license

vi. Servitudes

vii. Mortgage Bond

viii. Constructive trusts

There are common elements of all the cases relating to a land which the parties should prove 
to succeed their claims. Those are;

i. ,GHQWL¿FDWLRQ�RI�WKH�FRUSXV�

ii. The paper title or prescriptive title to the said corpus.

iii. A right other than the title such as right of way, servitudes, possession, tenancy and in 
respect of a land lord etc.
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REI VINDICATIO ACTION

Introduction

1. $Q�DFWLRQ�IRU�9LQGLFDWLRQ�DULVHV�RXW�RI�WKH�5LJKW�WR�SRVVHVVLRQ��WKLV�ULJKW�LV�GH¿QHG�E\�
Wille1 as follows;

“The absolute owner of a thing is entitled to claim the possession of it; or if he has the 
possession he may retain it, if he is illegally deprived of the possession, he may by means 
of vindication recover the possession from any person in whose possession the thing is 
found. In a vindicatory action the claimant need merely to prove two facts, namely; that 
he is the owner of the thing and that the thing is in the possession of the Defendant’….

2. ,W� LV� GH¿QHG� DV� DQ� DFWLRQ�ZKLFK� DULVHV� IURP� WKH� ULJKW� RI� GRPLQLXP2. Accordingly, Rei 
Vindicatio action lies for an owner of a property to recover a property belonging to him 
when the property is possessed by someone else.

3. It is important to note that the intention or animus of the possessor has no effect when it 
FRPHV�WR�D�5HL�9LQGLFDWLR�DFWLRQ��7KXV��WKH�DFWLRQ�OLHV�DJDLQVW�ERWK�ERQD�¿GH�DQG�PDOD�¿GH�
possessors of the property.

THE MAIN REQUISITES FOR REI VINDICATIO ACTION IS THAT;

To bring an action for Rei Vindicatio the Plaintiff is required to establish the following; 

L�� ,GHQWL¿FDWLRQ�RI�&RUSXV�

ii. The Paper Title to the said Corpus

a. IDENTIFICATION OF CORPUS 

In the case of Pathirana vs. Jayasundara 3Gratien J. stated in Re Vindicatio action proper 
the owner of immovable property is entitled, on proof of his title to decree in his favor for 
the recovery of property and for the ejectment of the person in wrongful occupation. “The 
plaintiff’s ownership of the thing is of the very essence of the action.  Accordingly it must be 
established that the Plaintiff is the owner of the property.

In Latheef and another Vs Mansoor And another 4 set out that in a Vindicatory Action 
the plaintiff must prove the identity of the corpus while proving his title in a case where the 
identity is also at issue.

“The identity of the Subject matter is of paramount importance in a rei vindicatio action 
because the object of such an action is to determine ownership of the property, which 

1 Wille’s Principles of South African Law, 8th Edition page 270

2  (The Law of Property Volume III; Actions; Wijedasa Rajapakse PC)

3  58 NLR 169(at Page 172)

4  2011 BLR 189
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REMHFWLYH�FDQQRW�EH�DFKLHYHG�ZLWKRXW�WKH�SURSHUW\�EHLQJ�FOHDUO\�LGHQWL¿HG��:KHUH�WKH�
property sought to be vindicated consists of land the land sought to be indicated must 
EH�LGHQWL¿HG�E\�UHIHUHQFH�WR�D�VXUYH\�SODQ�RU�RWKHU�HTXDOO\�H[SHGLWLRXV�PHWKRG��,W�LV�
REYLRXV�WKDW�RZQHUVKLS�FDQQRW�EH�DVFULEHG�ZLWKRXW�FOHDU�LGHQWL¿FDWLRQ�RI�WKH�SURSHUW\�
that is subjected to such ownership, and furthermore, the ultimate objective of a person 
VHHNLQJ�WR�YLQGLFDWH�LPPRYDEOH�SURSHUW\�E\�REWDLQLQJ�D�ZULW�RI�H[HFXWLRQ�LQ�WHUPV�RI�
6HFWLRQ�����RI� WKH�&LYLO�3URFHGXUH�FRGH�ZLOO�EH� IUXVWUDWHG� LI� WKH�¿VFDO� WR�ZKRP� WKH�
writ is addressed cannot clearly identify the property by reference to the decree for the 
purpose of giving effect to it. It is therefore essential in a vindicatory action, as much 
DV�LQ�D�SDUWLWLRQ�DFWLRQ��IRU�WKH�FRUSXV�WR�EH�LGHQWL¿HG�ZLWK�SUHFLVLRQ�

In Fernando vs. Somasiri it was held that, 

(a) In Vindicatory action the burden of proof rest upon the plaintiff to prove his title including 
WKH�LGHQWL¿FDWLRQ�RI�WKH�ERXQGDULHV��

(b) In a vindicatory action it is necessary to establish a corpus in a clear unambiguous manner.

,GHQWL¿FDWLRQ�RI�WKH�VXEMHFW�PDWWHU�DQG�WKH�DSSOLFDWLRQ�IRU�FRPPLVVLRQV�

In a rei vindicatio action it is a fundamental requirement to identify the subject matter. 
In the plaint the subject matter should be described by reference to physical metes and 
bounds or by reference to a sketch, map or plan. When there is encroachment if the 
Plaintiff is unable to describe the encroached portion at the outset the Plaintiff could 
reserve the right to take a commission and amend the plaint accordingly. If the plaintiff 
is unable to identify the subject matter even in the event the judgment is delivered in 
KLV�IDYRXU�H[HFXWLRQ�RI�WKH�ZULW�ZLOO�EH�D�GLI¿FXOW�WDVN��$IWHU�WKH�LQWURGXFWLRQ�RI�SUH�WULDO�
procedure application for commissions must be made at the pre trial stage.

 b.  ESTABLISHING THE PAPER TITLE

i.   The burden to establish the Title is vested on the Plaintiff

The burden of proof in a Rei Vindicatio action is vested on the Plaintiff. Section 110 
of the Evidence Ordinance denotes that;

µ:KHQ� WKH�TXHVWLRQ� LV�ZKHWKHU�DQ\�SHUVRQ� LV� WKH�RZQHU�RI�DQ\WKLQJ�RI�ZKLFK�KH� LV�
shown to be in possession, the burden of proving he is not the owner is on the person 
ZKR�DI¿UPV�WKDW�KH�LV�QRW�WKH�RZQHU¶

The stance was depicted in the case of Wanigaratna Vs Juwanis Appuhamy5 the 
Apex court held that in a Rei Vindicatio action the Plaintiff must establish title (see 
also Karunadasa Vs Abdul Hameed6

In the recent case of Fernando Vs Somasiri7 it was held that ‘in a Vindicatory action 

5  65 NLR 167

6  60 NLR 352

7  SC APPEAL NO 105/10 decided on 28.3.2012
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WKH�EXUGHQ�RI�SURRI�UHVWV�XSRQ�WKH�3ODLQWLII�WR�SURYH�KLV�WLWOH�LQFOXGLQJ�LGHQWL¿FDWLRQ�RI�
the boundaries. Hence it is on the Plaintiff to establish the corpus and paper title to the 
subject matter.

In  Pieris Vs. Savunahamy 8 it was contended that The burden of proof is on the 
Plaintiff to establish title which is pleaded and relied on by him, The Defendant need 
not prove anything.

If the Plaintiff fails to prove title in himself in a Rei Vindicatio action, a judgment will 
be entered in favour of the Defendant.

ii. The standard of proving title 

In a Re Vindicatio action the standard of proof required was discussed in the case of 
R. W. Pathirana vs. Jayasundara9 wherein it was held that “Strict proof” of the plain-
tiff’s title would be required. However, the fact that the defendant has a poor title is 
not relevant. (Wanigaratne vs. Juanis Appuhamy10)

iii. When does the burden shift to the Defendant ?

Upon the plaintiff establishing title the burden of proof shifts to the defendant to prove 
that he has a right to possession or occupation of the property.  this stance was clearly 
depicted in the case of Sumanawathi Vs Jayakaduwa11 where it was held that  in an 
action for Rei Vindicatio the Plaintiff must prove and establish title. Only when the 
legal title to the premises is admitted the burden of proof shifts to the Defendant to 
prove his occupation is lawful. 

Also in Deeman Silva Vs Silva12 set out that only when the legal title to the premises 
is admitted that the burden of proof shifts to the Defendant to show his lawful occu-
pation.

However, in the case of Wijetunge vs. Thangarajah Justice Ismail held that when the 
legal title to the premises is admitted the burden of proof is on the defendant to show 
that he is in lawful occupation. 

Furthermore, where a Plaintiff has enjoyed prior peaceful possession and alleges that 
the defendant ousted the plaintiff there is rebuttable presumption of title in favor of 
the plaintiff. In that case, the burden of proving the title shifts to the defendant from 
the commencement of the action. (See. the case of Mudalihamy vs. Appuhamy 13)

8  56 NLR 407)

9  58 NLR 169

10  65 NLR 167

11  CA 247/1997 decided on 31.10.2011

12  1997 (2) SLR 382

13  1 CLR 67)
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In the case of Siyaneris Vs Udenis de Silva held that the burden of proof with regards 
to the right of possession rests on the defendant when the defendant can prove that he 
was given the possession by either the plaintiff or some other person who isn’t entitle 
to grant such right.

iv. Absence of title at the commencement of an action

It is an established principle that an action for Rei vindicatio cannot be instituted or 
maintained by a person who has no title to the subject.

In Ponnamma vs. Weerasooriya 14Courts was of the view that, where a person who 
sought to vindicate title to a property conveyed to her by a person who had purchased 
the property at Fiscal’s sale but who at the date of bringing the action had not obtained 
D�¿VFDO¶V�WUDQVIHU�GLG�QRW�KDYH�WKH�QHFHVVDU\�WLWOH�WR�LQVWLWXWH�DQ�DFWLRQ��:RRG�5HQWRQ�-�
held that the plaintiff’s title must fail as her vendor had no title at the date of action in 
WKH�DEVHQFH�RI�D�¿VFDO�WUDQVIHU���6HH�DOVR�FDVH�RI Silva vs Hendric Appu15)

In the case of Aeliashamy vs. Punchi Banda 16 where during the pendency of an ac-
tion the Plaintiff sold the land in dispute to a third party, court held that the Plaintiff 
was not precluded from maintaining his claim for damages, though he could not get a 
decree for declaration of title. (See also Fernando vs. Appuhamy17)

Hence, the said case established that a Plaintiff must not only have title at the time of 
institution of action but also retain title through the course of action.

v.  Subsequent acquisition of title

Under the Roman Dutch Law a purchaser could defend his possession in a suit where 
he acquired title subsequently.18 In the case of Rajapakse vs. Fernando 19that where A 
ZLWKRXW�D�WLWOH�VHOO�WR�%�DQG�$�VXEVHTXHQWO\�DFTXLUH�WLWOH��WKH�WLWOH�HQVXUHV�WR�WKH�EHQH¿W�
of B without further deed from the vendor.

I. WHO CAN BRING A REI- VINDICATIO ACTION?

1. Purchaser’s right to bring Re Vindicatio action

A purchaser of a property is in law entitled to have possession of the property he pur-
chased. Hence, upon the execution of a transfer the full title of a property is vested 
with the purchaser, this stance was depicted in Appuhamy Vs Appuhamy (1880 (3) 
SCC 61)

:KHUH�D�RQH�KDG�SXUFKDVHG�SURSHUW\�WKH�FRQVWUXFWLYH�SRVVHVVLRQ�LV�VXI¿FLHQW��LQ�VXFK�
DQ� HYHQW� VKRXOG� ¿UVW� VXH� WKH� SDUW\� LQ� SRVVHVVLRQ� DQG�ZLOO� KDYH� D� FRXUVH� RI� DFWLRQ�
against vendor only in the event the action against the party in possession fails.

14  11 NLR 217

15  1 NLR 13 

16  1 NLR 13

17  23 NLR 476

18  (The Law of Property Volume III; Actions; Wijedasa Rajapakse PC)

19  20 NLR 301
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In the case of Ratwatte vs. Dullewe 20 a full bench of the Supreme Court held that a 
vendor of immovable property is bound to deliver vacant possession of the property 
sold to the vendee, in the event of failure to do so the vendee is entitle to a rescission 
of the sale and refund of money. The vendee can sue the vendor in such an event. A 
vendee of immovable property is entitled to ask his vendor to place him in possession 
of the property upon execution of the transfer. 

Furthermore Courts have held that where the question arises between a purchaser and 
D�WKLUG�SDUW\��WKH�GHOLYHU\�RI�WKH�GHHG�RI�WUDQVIHU�LV�VXI¿FLHQW�WR�HQWLWOH�WKH�SXUFKDVHU�
to maintain an action as owner against such third party.

2. Co-owner’s right to bring Re Vindicatio action 

ndivided share of land is entitled to sue a trespasser, to have the title to the undivided 
share declared and for the ejectment of the trespasser from the whole land. (Law of 
Property, Wijedasa Rajapakse PC 21)

In Unus Lebbe vs. Zayee22  H[HPSOL¿HG� WKDW� WKH� FRQFHSW� EHKLQG� LW� LV� WKDW� HYHU\�
co-owner of an undivided share has an interest in every part and portion of the entire 
land. The said stance was also established Hewavitharana vs. Dangan rubber Co. 
Ltd. 23 it was held that the co-owner of undivided share of land is entitled to sue a tres-
passer with a view to have his title for the undivided share declared and for ejectment 
of the trespasser from the whole land.   

3. The right of a permit holder under the Land Development Ordinance to bring an 
action in Rei Vindicatio

The Supreme Court in a recent case, Fernando vs. Somasiri 24looking into the applicable law 
KHOG�WKDW�WKH�WLWOH�KROGHU�RI�D�SHUPLW�XQGHU�WKH�/DQG�'HYHORSPHQW�2UGLQDQFH�LV�VLJQL¿FDQW�WR�
maintain a vindicatory action against a trespasser. 

This stance already established in the case of Palisena v Perera 25and Banadaranayake vs. 
Karunwathie26 ZKHUH�LW�KDG�EHHQ�KHOG�WKDW�WKH�WLWOH�RI�WKH�SHUPLW�KROGHU�LV�VXI¿FLHQW�WR�PDLQ-
tain a vindicatory action against a trespasser.    

4. Rei vendicatio action against the State 

It is established that Rei Vindicatio action may be brought against the Crown. 

In the case of Le Messurier vs Attorney General 27a Plaintiff brought an action 
against the Crown claiming to recover the land. In this case court allowed the action 

20 10 NLR 304

21 volume III; page 171

22 (1893 SCR 56)

23  (17 NLR 49)

24  SC Appeal No. 105/2010 decided on 28-3-2012

25  56 NLR 407

26  (2003 3SLR 295)

27  5 NLR 65
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to proceed for the recovery of land, however, held that action could not proceed for 
recovery of damages on the alleged wrongful possession.

In terms of section 456 (1) of the Civil Procedure Code all actions by or against the 
State can be instituted by or against Attorney-General. In the event an action to be 
instituted against Attorney-General section 461 requires to give him one month notice 
before the institution of the action.    Accordingly in bringing a Rei Vindicatio action 
the said provisions must be followed.

IV. SOME OTHER IMPORTANT ASPECTS PERTAINING TO THE ACTIONS 
RELATING TO LAND.

1. Joinder of Parties

According to section 14 of the Civil Procedure Code the Plaintiff is entitled to join defendants 
against whom the right to any relief is alleged to exists. In a Rei Vindicatio action several de-
fendants who occupy distinct portions of the land could be joined together and seek declara-
tion of title and ejectment. However, in a recent case of S.C. Appeal 105/2013 Court decided 
that only when the said defendants entered in to the land by way of a consort act only they 
FRXOG�EH�MRLQHG�WRJHWKHU�RWKHUZLVH�VHSDUDWH�FDVHV�VKRXOG�EH�¿OHG�DJDLQVW�HDFK�DQG�HYHU\�SDUW\�

2. Prayer for ejectment of the Plaintiff 

One of the common mistakes in rei vindicatio drafts is not praying for ejectment of the Plain-
tiff. If there is an encroachment or trespassing it is required to pray for ejectment in addition 
to declaration of title. However in the case of Viraj Anthony Jayakody Vs. Beminihennadige 
Meulet 28the court decided that if the declaration of title is granted the Defendant could be 
ejected even without a prayer in that effect vise versa in the case of Dharmasiri Vs Wickra-
matunga 29court held that even though Plaintiff has not asked for declaration of title It does 
QRW� SUHYHQW� KLP� IRU� VHHNLQJ� UHOLHI� IRU� HMHFWPHQW��+RZHYHU� WKH� UDWKHU� WKDQ�¿OLQJ�GHIHFWLYH�
plaint we must always bare the mind to pray both declaration of title and ejectment.

II. HOW A REI VINDICATION ACTION DIFFER FROM AN ACTION DECLA 
 RATION OF TITLE.

Both Re vindicatio action and action for declaration for title are remedies under Roman Dutch Law for 
recovery of immovable property. However, both forms separate remedies.

28  SC appeal 87/16

29  2002(2) SLR 218
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Rei Vindicatio Action Declaration of Title 

In General 

In order for an action brought for Rei Vin-
dicatio strict proof of action is required.

Where an action lies for recovery of a property from 
a person who has merely the detention of the property 
under the authority and the name of the owner such as 
lessee or tenant under true owner, in such an event the 
owner of the property is not required to prove is title 
because the detention by the subordinate is on his behalf 
with his leave and license. There’s nothing to prevent an 
owner in such an action for the recovery of his property 
for lessee, tenant or licensee asking for a declaration of 
title.   

Here strict proof of title is not necessary.29.1

Pleadings

in the land mark case of Pathirana vs. 
Jayasundara 29.2 wherein;

The pleadings (particularly the plaint ) in 
a Rei Vindicatio Action should set out the 
title clearly that is, that the plaintiff should 
narrate and plead his title fully, and prove 
his title in strict sense against the defen-
dant and should also state how defendant 
denies or disturbs his title to enable the 
court to vindicate his title. (see. Kanapa-
dian v Petersz29.3)

The pleadings in a Declaration of Title case the plaint 
should set out the facts that are necessary to prove the 
contractual relationship between the parties and how 
the defendant acted in breach thereof.

Prayer in the two actions   

As stated in the case of Pathirana (Supra) 
in a Rei Vindicatio action the main prayer 
should be for the declaration of title. An 
incidental prayer can contain a prayer for 
PHVQH�SUR¿W�RU�GDPDJHV�FRQVHTXHQWLDO�WR�
the trespass.

However, on the other hand an action for declaration of 
title it is not necessary to have prayer for the declaration 
RI�WLWOH�EXW�D�PHUH�SUD\HU�IRU�HMHFWPHQW�LV�VXI¿FLHQW�29.4

Furthermore, an ancillary prayer for declaration of ti-
tle can contain a prayer for arrears of rent, damages for 
breach of contract.

As discussed above the burden of proof in 
Rei Vindicatio action lies on the Plaintiff 
to prove paper title

Peiris vs. Sabenhamy 29.5

in an action of declaration of title the Plaintiff is re-
quired to prove that the defendant came in to occupation 
of the property under him on a contract (Tenancy, lease 
Agreement or permit) and after the termination thereof 
the defendant did not hand over the vacant possession.

If the defendant came in to distinct possession of the 
land on contract Plaintiff need not identify the land like 
in a Rei Vindicatio action.

29.1 The Rei Vindicatio Action and the Action for Declaration of title ; Frank Gunawardhana J.in 2015 BLR 
XXI At page 50 

29.2 58 NLR 169
29.3 1 S.C.R.75
29.4 The Rei Vindicatio Action and the Action for Declaration of title ; Frank Gunawardhana J.in 2015 BLR 

XX I At 53
29.5 54 NLR 207
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III. SPECIFIC DEFENCES 

7KH�VSHFL¿F�GHIHQFHV�IRU�5HL�9LQGLFDWLR�ZDV�H[SUHVVHG�LQ�ROG�FDVH�RI�Allis Appu v. Endris 
Hamy (1894) 3 SCR 87 at page 93.

i. Denial of the plaintiff’s title.

ii. Setting up the defendant of his own title, in the sense of establishing a title supe-
rior to that of the plaintiff. 

iii. Prescription of action. 

iv. The plea of res judicata.

v. Right of tenure under the plaintiff E.g. usufruct, lease, loan.

vi. The right of retain possession subject to an indemnity from the plaintiff under 
peculiar conditions.

vii. The plea of exception rei venditae et traditae. 

viii. The ius tertii (whether the defendant is entitled to resist the plaintiff’s vindicato-
ry action by showing that title to the disputed property is neither in the plaintiff 
nor in the defendant but in the third party). 

POSSESSORY ACTION

I. INTRODUCTION

1. The law governing possessory remedies in Sri Lanka is contained in the section 4 of 
the Prescription Ordinance No. 22 of 1871.

2. Section 4 of the Prescription Ordinance provides that any person who has been dis-
possessed of any immovable property otherwise than process of law it shall be lawful 
for him to institute proceedings against the person dispossessing him at any time with-
in one year of such dispossession.

3. Therefore a ERQD�¿GH possessor of a property could maintain a possessory action seek-
ing to reinstate of the possession.

II.  REQUISITES OF A POSSESSORY ACTION

In Silva v Dingiri Menika it was held that in order to successfully claim under possessory 
action, the Plaintiff must prove:

a. That he was in possession on the date of the alleged disposition, and

b. The disposition was unlawful.

The above position was reiterated in Scholtz v Faifer 
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Possession 

As Walter Pereira states  “ possession or interdicts is the actual retention or physical occupa-
tion of a thing with the intention of keeping it for oneself and not for another, Both these parts 
RI�WKH�GH¿QLWLRQ�DUH�QHFHVVDU\�WR�FRQVWLWXWH�SRVVHVVLRQ¶

Hence to bring a possessory action the following is necessary ;

a. The power to deal with the property as Plaintiff pleases, to the exclusion of every 
other person [Physical element of possession (detentio)] and

b. The intention of holding it as his own [Mental element of possession (animus 
possidendi)]

6LPSOH�SRVVHVVLRQ�ZLWKRXW�WKH�LQWHQWLRQ�LV�LQVXI¿FLHQW�

Therefore, in order to establish possession one must establish both the mental element and the 
physical element.

A. The Corpus Of Possession (physical element)

The Plaintiff must prove that he was in fact in possession.

a) Degree of Control

Generally the Plaintiff should have exercised control over the entire property. However it 
must be decided on a case-by-case basis.

Plaintiff was in possession 
on the date of the alleged 
dispossession

That the dispossession was 
unlawful

Corpus of possession  
(physical element detentio)

x� Decree of Control 

x� Derivative possession 

x� Quiet and peaceful possession.

x� Exclusive possession

Animus of possession (mental 
element possession ut dominus/ 
animus dominio)

Requisites of a possessory Action
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In the case of Scholtz v Faifer 30 where a partially erected structures had been left abandoned 
for eight months, so the contractor was held to not be in possession. It was held further that 
a mere temporary absence of the contractor for a short time would not destroy the physical 
element (ex: where the builder goes home every night). However where work is suspended 
for a considerable time, the builder must take special steps to preserve possession (ex: putting 
a representative in charge) If he elects to leave the work, then no matter what his intention is, 
the physical element is absent, therefore he loses possession. In this case it was held that the 
builder lacked detention of the partially erected structure.

b) Derivative Possession

In the aforesaid case (Scholtz) it was also established that the possessor could be in possession 
personally or through an agent.

c) Quiet and Peaceful Possession 

In Abdul Aziz v Abdul Rahiman 31 a full bench of the Supreme Court held that a person 
appointed by the congregation of the mosque as ‘trustee’ for a term of years, is not entitled 
to maintain a possessory action, hence the Roman Dutch Law requires that the Plaintiff in a 
possessory action to have quiet undisturbed possession for an year and a day

d) Exclusive Possession

In the said case Abdul Aziz v Abdul Rahiman – the Plaintiffs duties and powers as a trustee 
ZDV�GH¿QHG�E\�WKH�UXOHV�IUDPHG�E\�WKH�FRQJUHJDWLRQ��DQG�KLV�SRZHUV�DUH�FRQWUROOHG�E\�DQ�
‘assembly’ elect by the congregation. Courts commenting on the same state that the possessor 
should have had the power to deal with the property as he pleases to the exclusion of other 
persons.

B. The Animus of Possession (Mental Element)

The mental element required in a possessory remedy is ‘possession ut dominus’/‘animus do-
mini’.

various interpretations have been given in respect of the meaning of this term.

In the case of Bandara v Hendrick32  Court observed that a Plaintiff who was a tenant held 
the necessary mental element required.

Furthermore Edirisooriya v Edirisooriya set out that Legal rights are immaterial, provided 
he had the intention of remaining in effective control will have possession ut dominus.  In the 
case of Perera Vs Wijesuriya33  Courts held that trespass without ouster may, in appropriate 
circumstances amount to dispossession within section 4 of the prescription Ordinance.

30  (1910) TPD 243

31  (1909) 12 NLR 330

32  (1907) 1 ACR 81

33  59 NLR 529
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Some important cases;

1. Mascoreen v Genys 34 A priest allowed a man to be in possession of a particular 
premises belonging to a church. The man later excluded the premises from the 
priest. Held, although the priest was not in possession, he had derivative possession 
IURP�WKH�&DWKROLF�&KXUFK��DQG�WKH�SULHVW�FRXOG�¿OH�D�SRVVHVVRU\�DFWLRQ�DJDLQVW�WKH�
wrongdoer.

2. Changarapillai v Chelliah 35 Plaintiff was manager of a Hindu temple and a 
possessory action was allowed. This case was distinguished from Tissera on the 
basis that the manager in Chelliah had “control of the fabric of the temple and 
property belonging to it”, whilst the muppu in Tissera did not.

3. Tissera v Costa A priest allowed a man to clean the church premises, collect 
offerings and maintain the church. When the priest tried to disallow him from using 
WKH�FKXUFK�SUHPLVHV��WKH�PDQ�WULHG�WR�¿OH�D�SRVVHVVRU\�DFWLRQ��+HOG��KH�ZDV�D�PHUH�
servant (‘muppu’) of the premises and did not therefore have possession ut dominus.

4. In the case of Changara Pillai vs. Chelliah 36Bonzer J set out that the plaintiff did 
not claim to be the owner of the property whatever his duties, rights, and powers 
were.  Accordingly, he didn’t claim to be the owner (ut dominus) and therefore he 
couldn’t maintain the action. 

C. Illegal Dispossession 

The Plaintiff must prove that he was unlawfully disposed by the Defendant; Section 4 of the 
Prescription Ordinance No. 22 of 1871. 
Accordingly there are 4 requirements:

i. 'LVWXUEDQFH�RI�SRVVHVVLRQ�LV�VXI¿FLHQW�IRU�D�SRVVHVVRU\�DFWLRQ�Perera v Wijesooriya 
( supra)���7UHVSDVV�ZLWKRXW�RXVWHU�LV�VXI¿FLHQW�IRU�D�SRVVHVVRU\�DFWLRQ�XQGHU�6HFWLRQ��� 
Rowel Appuhamy v Moises Appu37- The Defendant illegally carrying away the 
KDUYHVW�RI�WKH�ODQG�ZDV�VXI¿FLHQW�WR�SURYH�GLVSRVVHVVLRQ��

ii. It is not necessary to prove fraud or force (merely needs to be without consent of 
the person dispossessed); Nino Bonino v de Lange38

iii. 6KRXOG�EH�DQ� �XQODZIXO�GLVSRVVHVVLRQ� ��2QH�FDQQRW�¿OH�SRVVHVVRU\�DFWLRQ� LI� WKH�
person dispossessing did so lawfully (ex : evicting a tenant under the Rent Act) 

34  (1862) Ramanathan’s Rep. 195

35  (1902) 5 NLR 270

36   5 NLR 270

37   (1899) 4 NLR 225

38   1906 TS at p. 120



46

53rd Meezan

Law Students' Muslim Majlis 2018/2019

iv. In addition to dispossession, possession at the time of the Plaint must be with the 
Defendant. There will be no remedy where the Defendant ERQD�¿GH alienated the 
property prior to proceedings.

III. The Period of Possession

The period of possession had been determined in several cases as follows;

In Gunawardene v Pereira  and Silva v Dingiri Manika  it was held that a minimum period of 
one year and one day is not necessary from the date of dispossession. However, in the case of 
Abdul Aziz it was held to be necessary.

IV. Other Important aspects 

1. Possessory action against co-owners

The question has been dealt in the following cases whether a possessory action can be brought 
against a co –owner. In Perera vs. Fernando 39 it was held that the possession of a co-owner 
is not such an exclusive possession as to entitle him to a possessory action in the event of him 
being dispossessed. However, in the case Cassi Lebbe vs. Baba 40it was held that one of the 
co-owners of immovable property was entitled to institute possessory suit against a trespasser 
who was not entitle to any share of the land. 

The ambit and operation of the law pertaining to possessory action against co-owner was 
dealt with in Rowell Appuhamy vs. Moises Appu 41which held that a possessory action was 
inappropriate where the defendant was admittedly a co-owner and if co-owners could not 
agree as to the exercise of their common rights the only appropriate remedy was an action 
was Partition.   

However, Heen Hami vs. Mohotti Hami 42the full bench decided there is no rule that a 
co-owner cannot maintain and action against another co-owner without joining all the other 
co-owners of the land. 

However, where a co-owner who has been in possession of the entire common property for 
year and a day can maintaining a possessory action against other co-owner who has ousted 
him. This was so held in the case of Cooray vs. Samaranayake 43

2. Possessory action on lessors

The Roman Dutch law recognizes a lessee’s right to brig possessory suit against the lessor 

39  1 SCR 329

40  (7 SCC 97)

41  (4 NLR 225)

42  19 NLR 235

43  47 NLR 322.
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upon being forcibly disposed by the lessor during the lease period. (Case of Perea vs. Soba-
na44)    

In Fernando vs. Fernando 45�D�OHVVHH�ZKR�HQWHUHG�LQWR�SRVVHVVLRQ�RI�D�SURSHUW\�ERQD�¿GH�
under a lease was held to be entitled to possessory remedy he had to prove the ingredient that 
is he should had possession and has the intention of holding and dealing with the as his own 
for the full term of the lease.

3. Possessory Action on State Land

As long as the main ingredients/elements of a Partition Action are established, the party 
seeking the remedy need not prove title. 
Attanayake v Aladan46- Weerasekera J. held that where there is no averment of disposses-
sion as required by Section 4 of the Prescription Ordinance No. 22 of 1871, it cannot be a 
PA. Further, as no declaratory relief to be entitled to the land was asked for by the Plaintiff 
(he only prayed to be declared a yearly permit holder of the land granted under the Land De-
velopment Ordinance), the consequential relief of ejectment of the alleged trespasser cannot 
therefore arise.

44  6 SCC 69

45  13 NLR 164

46   (1997) 3 SLR 386
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��7KH�$XWKRU�µ5HÀHFWLRQV�RI�(YHUJUHHQ¶

“ … that whosoever kills a human being for other than manslaughter or corruption in the 
earth(according to the law), it shall be as if he had killed all mankind, and who so saves the 
life of one, it shall be as if he had saved the life of all mankind …” (Al-Quran: Sura Maida 
Chapter 5:32) 

The above verse unreservedly and unambiguously declares that killing a human being is equal 
WR�NLOOLQJ�RI�DOO�RI�PDQNLQG�DQG�VDYLQJ�D�OLIH�DPRXQWV�WR�VDYLQJ�DOO�RI�PDQNLQG��,W�VSHFL¿FDOO\��
explicitly and unequivocally indicates that by killing a life, one is committing a crime against 
humanity and by saving a life one is saving the lives of the entire mankind. This provides 
supreme and highest value for human life which was the creation of Allah Almighty and 
hence it is strictly prohibited to eliminate it by any individual or authority unless one is found 
guilty, for murdering another individual/s or where he spreads corruption in the earth meaning 
acting against the interest of mankind by threatening their rights or existence.

Killings, massacres, genocides and mass executions which mankind have been witnessing 
across the globe indicate that the sanctity of human lives is not respected and their forceful 
eliminations are being executed while the world conveniently or helplessly witnesses them. 
Although mankind knows the sacredness and inviolability of human life to be the highest 
treasure which has to be preserved and protected under all circumstances, killings have been 
common incidences in all corners of the world.

Historically, men, under various banners engaged in bloody battles and wars for dominance 
or survival which ended in massacres and killings. However, the rulers in various eras had 
introduced sets of laws to punish people who have committed killings or other crimes, with 
the view of punishing the wrongdoers and preventing further crimes. Nevertheless, historical 
evidence indicates that in the past criminal laws were not equally enforced among the people 
in several jurisdictions. For instance, under the Roman law during the greater part of the 
Roman Empire, a noble could not be punished for killing a slave. 

Human conscience compelled men and women to understand that killing a human being 
is a wrongful and heinous criminal act and it should be prevented at least by introducing 
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punishment for the convicted criminals. In our times there is no single state which does not 
have a criminal law that makes killing a human being a criminal act punishable under the law. 

Crimes against Humanity  

Killing a human being or one person is not regarded as a crime against humanity under 
any modern law which is currently in operation in any jurisdiction. The subject of crime 
against humanity, at the beginning developed as a concept, and later as a law, is a very recent 
phenomenon and development which has a short history.

Crimes against humanity, according to scholars, have existed in customary international 
law for over a half century. However, crime against humanity as part of the international 
FRQYHQWLRQ�¿UVW�RULJLQDWHG�DW�7KH�+DJXH�&RQYHQWLRQV�RI������RQ�5HVSHFWLQJ�WKH�/DZV�DQG�
Customs of War on Land, where a reference was made in its preamble, though the wording 
‘crime against humanity’ was not directly referred. 

The next development of this law was articulated in the Nuremberg Trial where committing 
genocide was considered a crime against humanity.
The uniqueness of 5:32(the Quranic injunction) lies in its unconditional position which seeks 
to protect human lives by not only outlawing murder or killing in a highly prohibited manner 
but also by seriously emphasizing, encouraging and urging people to save lives as it (life) 
is sacred and inviolable. The word saving a life, has a broad and extensive meaning. In this 
YHUVH�GRHV�$OODK�$OPLJKW\�GLUHFWO\�UHPLQG�XV�RI�RXU�GXW\�WR�VDYH�OLYHV�ZLWK�FOHDU�MXVWL¿FDWLRQ�
and rationalization that a single life should not be eliminated unjustly, and killing a single 
life amounts to killing all of mankind. A human being, especially a weak person, has several 
threats to his life. He/ She could have threats in the following circumstances:

(1) From those who harbour criminal intentions against him/her.
(2) When there is a miscarriage of justice, especially if he/she is unjustly or wrongly 

charged and convicted for an offence punishable with death, which he/she did not 
commit.

(3) When he/she cannot economically survive because of severe economic problems in 
his/her life, and as a result, he/she becomes vulnerable to chronic diseases or hunger 
related diseases or he/she was caught by social degeneration or chaos created by the 
economic/political crisis.

Elimination of all Forms of Threat to Human Lives

The Quranic injunction to save a life includes preventing or eliminating all forms of threats 
to human lives. The preachings of the Quran and Prophet Muhammed (Peace Be Upon Him) 
demand people to establish justice in all aspects, especially in political, civil, social and 
economic spheres. 

The Islamic criminal law regards an intentional or premeditated killing which has been proved 
beyond all shadow of doubt, as an offence punishable by death.  The Quran states “… Take 
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not life, which Allah hath made sacred, except by way of Justice and law ...” 

This Quran verse very clearly explains to us four essential things:

1. Life is sacred and no one has the right to take it.

2. In the case of the death sentence for murder/s or massacres, justice should be applied 
equally to the both victim/s and accused (both substantial and procedural justice 
should be respected).

3. There should be no unjust law targeting a life, and

4. Any law which sanctions a death penalty should be a just law as the merit of the law 
will be measured in terms of justice.   

The punishment of death for murder is accepted punishment today by many states though 
some states have taken out death penalty from penal law. Criminal procedural justice in Islam 
has very clear guidance and directions to those who enforce criminal justice to ensure that no 
innocent is punished. Furthermore, Islamic criminal procedure provides necessary guarantees 
to the accused that he or she will not be subjected to torture, inhuman or degrading treatment 
to obtain their confession and any confession taken under oppression will not be admitted. 

All aggressions and injustices are prohibited

“Allah enjoins justice, generosity and kind treatment with relatives, and forbids 
indecency, wickedness and oppression. He admonishes you so that you may learn a 
lesson.” 
Aggression in any form, whether it is against life or property or honour is strictly prohibited, 
and this prohibition applies to everyone regardless of one’s position, status, and reputation. 
The ruler and ruled cannot violate the rights of the people. It applies to both national and 
international laws (siyar)

The curse of Terrorism  

7HUURULVP� FRXOG� EH� GH¿QHG� DV� WKH� XVH� RI� YLROHQFH� RU� WKUHDW� RI� XVLQJ� YLROHQFH� WR� DFKLHYH�
objectives and thereby terrorizing unarmed or innocent people. Terrorism as a method to 
achieve a target is barbaric and inhuman as it creates a cycle of violence. It is a criminal act 
irrespective of who adopts it and who the victims are. Any person who adopts this method 
could be referred to as a terrorist. 
The act of terrorism is also an aggression against people’s rights to life and properties. As 
Islam strictly prohibits aggression, terrorism for any cause, whether for right or wrong, is not 
permissible. 
8QGHU�,VODP�¿JKWLQJ�LV�SHUPLWWHG�RQO\�WR�GHWHU�DJJUHVVLRQ��ZDU�VLWXDWLRQ���ZKHUH�ZDU�EHFRPHV�
inevitable and unavoidable since one party is determined to engage in aggression. Even in 
a war type situation, the Quran gives clear instructions to the warring parties not to commit 
transgressions or excesses.
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“Fight in the cause of Allah DJDLQVW�WKRVH�ZKR�¿JKW�DJDLQVW�\RX, and do not transgress; 
for Allah loveth not transgressors” (underlined –emphasis added)

³%XW�LI�WKH\�FHDVH��¿JKWLQJ�\RX���$OODK�LV�2IW�)RUJLYLQJ��0RVW�0HUFLIXO´ 

The above Quranic verse (chapter 2:190) orders not to adopt transgression even at the time of 
war. Accordingly, when war is declared by one party against another party it should be fought 
according to the laws of war and no party should transgress or commit excesses against the 
other.

The second Quranic verse (chapter 2:192��SURFODLPV�WKDW� LI�RQH�SDUW\�FHDVHV�¿JKWLQJ�� WKH�
other party should follow the same. Furthermore, this verse raises a persuading question: If 
$OODK�LV�IRUJLYLQJ�WKHQ�ZK\�FDQQRW�KXPDQ�EHLQJV�ZKR�DUH�HQJDJHG�LQ�¿JKWLQJ�QRW�IRUJLYH�
WKHLU�DGYHUVDULHV�ZKHQ�WKH\��WKH�DGYHUVDULHV��ZDQW�SHDFH"

“But if the enemy inclines towards peace, do you (also) incline towards peace, and trust 
in Allah: for He is the One that Hears and Knows (all things) 

7KH� DERYH� YHUVH� IXUWKHU� DI¿UPV� WKH� SRVLWLRQ� VSHFL¿HG� LQ� YHUVH� 2:192, if the enemies are 
inclined to peace, you should not incline to war but stretch the hands for peace.

Forgiveness and Generosity 

When the Quran refers to war, it emphasizes the importance of peace and forgiveness and 
also provides guidance to achieve them. With the view of maligning Islam through false 
propaganda, several writings/programmes appear in both print and social media which mislead 
readers/viewers, especially non-Muslims, by misquoting Quran verses or quoting them out of 
context. These anti-Islam propagandists make miserable attempts to portray a gloomy picture 
RI�,VODP�E\�PLVTXRWLQJ�RU�TXRWLQJ�RXW�RI�FRQWH[W�WKH�4XUDQLF�YHUVHV�ZKLFK�UHIHU�WR�¿JKWLQJ�
and war. 

'XULQJ�WKH�WLPH�RI�3URSKHW�0XKDPPHG��3HDFH�%H�XSRQ�+LP��RUGHU�IRU�¿JKWLQJ�ZDV�JLYHQ�
by the Quran against groups of people from Mecca and some from Medina who declared war 
against Muslims with the intention of eliminating Prophet Muhammad (Peace Be upon Him) 
and His followers physically. These groups persecuted and harmed Muslims for more than 
thirteen years. They tortured, maimed and killed many Muslims during that period. Eventually 
when the prosecution became unbearable Muslims migrated to Medina, which made these 
groups relentless and they marched to Medina with a large army to eliminate the Prophet 
�3HDFH�%H�8SRQ�+LP��DQG�0XVOLPV��)RU� WKH�¿UVW� WLPH�0XVOLPV�ZHUH�JLYHQ�SHUPLVVLRQ� WR�
¿JKW�DJDLQVW�WKRVH�ZKR�GHFODUHG�ZDU�DJDLQVW�WKHP�DQG�WKLV�SHUPLVVLRQ�ZDV�DWWDFKHG�ZLWK�WKH�
FRQGLWLRQ�DQG�OLPLWDWLRQ��:KHQ�WKH�4XUDQ�JDYH�SHUPLVVLRQ�WR�¿JKW�DJDLQVW�WKRVH�ZKR�IRXJKW�
against them, the enabling Quran verse did not FRQWDLQ� HLWKHU�ZRUG� µ.D¿U¶� RU� HQHP\. 
The verse contains a sanction for self defence for Muslims against the people who were 
aggressively and violently planning to eliminate them or denying their very existence. 

³)LJKW�LQ�WKH�FDXVH�RI�$OODK�DJDLQVW�WKRVH�ZKR�¿JKW�DJDLQVW�\RX��EXW�do not transgress 
limits, Allah does not love transgressors” (Underlined Emphasis Added)
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$V�ZH�QRWHG�DERYH��HYHQ�WKLV�SHUPLVVLRQ�LV�D�TXDOL¿HG�RQH�DV�WKH�4XUDQ�YHUVH�H[SOLFLWO\�DQG�
clearly commands ‘do not transgress��ZKLFK�PHDQV��GR�QRW�H[WHQG�WKH�¿JKWLQJ�EH\RQG�WKH�
parameters of necessity and also not to commit any excesses. 

“O ye who believe! Make not unlawful the good things which Allah hath made lawful 
for you, but commit no excess: for Allah loveth not those given to excess.” (Underlined 
Emphasis Added) 

7KH�DERYH�YHUVH�UHDG�ZLWK�FKDSWHU�������FOHDUO\�VWDWHV�WKDW�DOWKRXJK�SHUPLVVLRQ�WR�¿JKW�ZDV�
given because they fought against Muslims (unarmed innocent men, women, and children), 
no permission was given to transgress or commit excesses. The message of the Quran clearly 
reveals that war should be fought only to defend against aggression and if there is peace or 
enemies stop the aggression, the purpose of the war will not exist. 

$QRWKHU� UHDVRQ� IRU� SHUPLWWLQJ�¿JKWLQJ� LV� WR� SUHYHQW� RU� HOLPLQDWH�RSSUHVVLRQ�RU� GHSULYLQJ�
denying their rights in an oppressive and suppressive manner. Even this permission is strictly 
subject to the restriction which prohibits aggression. When the oppressors cease to oppress, 
WKHUH�ZLOO�EH�QR�SHUPLVVLRQ�IRU�¿JKWLQJ�

The Quran also commands the warring parties to provide asylum when the other parties seek 
asylum and take them to a place of security. Clause 3 of the Medina Charter (ৡDতƯIDW�DO�
0DGƯQD�- DFFRUGLQJ�WR�VRPH�ZULWHUV�LW�LV�WKDW�¿UVW�HYHU�ZULWWHQ�FRQVWLWXWLRQ�WR�ZKLFK�GLIIHUHQW�
groups of people have subscribed) declares “In a case of war with anybody they will redeem 
their prisoners with kindness and justice common among Believers.” This commands 
Muslims to act in terms of kindness and justice, but not according to the pre-Islamic notion 
where the rich/strong and the poor/weak were treated differently.

This clause imposes the following duties:

1. All warring parties should redeem their prisoners (who are under them).

2. Redemption should be done in terms of kindness and justice.

3. It should be done according to the practice of believers which was based on the 
command of Allah and the preaching of His Messenger (Prophet Muhammed (Peace 
Be Upon Him).

4. According to the command of Allah and the preaching of His Messenger, kindness 
and justice cannot be diluted at any stage of human affairs. 

Fourteen centuries before the modern world conceived certain humane rules for conducting 
ZDU�ZKLFK�DUH�NQRZQ�DV�KXPDQLWDULDQ�ODZV��WKH�¿UVW�&DOLSK�RI�,VODP�$EX�%DNU��0D\�$OODK�
3OHDVHG�:LWK�+LP��ODLG�GRZQ�KXPDQLWDULDQ�ODZV�DV�WKH�JXLGDQFH�IRU�0XVOLP�DUP\�RI¿FHUV��
He followed Quranic injunctions and the preaching of Prophet Muhammed (Peace Be Upon 
Him). Some of these regulations are:

1. No old man, no child, no woman shall be slain (during war).
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2. No hermit shall be molested, nor his place of worship damaged.

3. &RUSVHV�RI�WKH�IDOOHQ�VKDOO�QRW�EH�PXWLODWHG�RU�GLV¿JXUHG�

4. No fruit bearing trees shall be cut down, no crops burned, no habitation devastated.

5. Treaty obligations with other faiths shall under all circumstances be honoured and 
IXO¿OOHG��DQG

Those who surrendered shall be entitled to all the rights and privileges of a Muslim subject.

Professor Thomas Arnold comments on Caliph Abu Bakr’s humanitarian rules “The self-
restraint of the conquerors and the humanity which they displayed and secured a welcome for 
an invading army that was guided by such principles of justice and moderations as were laid 
down by the Caliph Abu Bakr.”

Clause 6 of the Medina Charter and the humanitarian rules for conducting war established 
by Caliph Abu Bakr (May Allah pleased with Him) cover the following areas:

Treatment of injured combatants.

1. Treatment of Prisoners of War.

2. Protection of Civilians or non-combatants.

3. Protection of Civilians’ habitations and places of utility, and 

4. Protection of Productive and Agricultural lands, and products.

It was only on August 12, 1949, that the four Geneva Conventions on certain important aspects 
of humanitarian laws were introduced. They are:

(1)  The Convention of the Amelioration of the condition of the Wounded and Sick in 
Armed Forces in the Field;

(11) The Convention for the Amelioration of the Condition of Wounded, Sick and 
Shipwrecked Members of Armed Forces at Sea;

(111) The Convention related to the Treatment of Prisoners of War; and 

(1V) The Convention related to the protection of Civilians in Time of War; and on May 
3, 1977 the Standard minimum rules for the treatment of Prisoners were introduced.

Professor Weeramantry explains this aspect of Islamic Humanitarian Law with the citations 
of some leading authors in the same area, in his works ³1XFOHDU�:HDSRQV�DQG�6FLHQWL¿F�
Responsibility’ in the following manner : “in the Islamic tradition, the laws of war forbade 
the use of poisoned arrows or the application of poison on weapons such as swords or 
spears. Unnecessarily cruel ways of killing and mutilations were expressly forbidden. Non-
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combatants, women and children, monks and places of worship were expressly protected. 
Crops and livestock were not to be destroyed by anyone holding authority over territory. 
Prisoners were to be treated mercifully in accordance with such Quranic passages as ‘Feed for 
love of Allah, the indigent, the orphan and the captive. So well developed was Islamic law in 
regard to conduct during hostilities that it ordained not merely that prisoners were to be well 
treated, but that if they made a last will during captivity, the will was to be transmitted to the 
enemy through some appropriate channel.”

Miserable Attempts to Portray Intolerance Picture 

Anti-Islam propagandists miserably attempt to show a vile picture of the Quran verses on war 
by misquoting them or by quoting them out of context. They add their own baked and faked 
interpretation to these verses to mislead readers with the deliberate and calculated intention 
of maligning Islam and its followers and causing mistrust and hatred between Muslims and 
non- Muslims. 

They want to give a wild impression that Muslims are commanded to kill disbelievers and to 
VXSSRUW�WKLV�DEKRUUHQW�SURSDJDQGD�WKH\�FLWH�WKH�4XUDQLF�YHUVHV�ZKLFK�JLYH�SHUPLVVLRQ�WR�¿JKW�
against those who were committed to eliminate Muslims at the time of Prophet Muhammad 
��3HDFH�%H�8SRQ�+LP���$V�ZH�QRWHG�DERYH��WKH�¿UVW�YHUVH�ZKLFK�SHUPLWV�¿JKWLQJ�GRHV�QRW�
contain even the word ‘enemy’. The Meccan adversaries of Islam continuously and vigorously 
harboured enmity towards the Muslims and unilaterally declared war even after signing a 
“Truce’ with the Muslims. In this context, the Quran verses gave strict commandments to the 
0XVOLPV�WR�¿JKW�DJDLQVW�WKHP�DV�WKHLU��0XVOLPV��H[LVWHQFH�ZDV�WKUHDWHQHG��EXW�WKH\�0XVOLPV��
were ordered to exercise restraint and give refuge to the enemies if they sought refuge.

7KH�ZRUG�³0XVKULTHHQ�RU�ND¿U¶�LQ�WKH�VXEVHTXHQW�4XUDQ�YHUVHV�ZKLFK�JDYH�SHUPLVVLRQ�IRU�
¿JKWLQJ��ZDV�XVHG�WR�GLVWLQJXLVK�EHWZHHQ�WKH�IROORZHUV�RI�3URSKHW��3HDFH�%H�8SRQ�+LP��ZKR�
were believers and the enemies who had declared war against them (the believers) to eliminate 
them. In this context, WKH�ZRUG�³0XVKULTHHQV�RU�µND¿UV¶�ZDV�QRW�UHIHUULQJ�WR�WKH�SHRSOH�ZKR�
follow other faiths but those who declared war against Prophet Muhammad (Peace Be Upon 
Him) and His followers at that time��0XVKULTHHQV�RU�.D¿UV�ZHUH�XVHG�VHYHUDO�WLPHV�LQ�WKH�
Quran to refer Meccans at the time of Prophet Muhammed (Peace Be upon Him) who were 
plotting against Him and his followers. 

 Commanded to Be Kind and Just With the People of Other Faiths 

Among many verses in the Quran, one verse which defeats all wild attempts made by anti-
Islam/Muslims propagandists to portray ‘Islam as the religion of intolerance’ is contained in 
chapter sixty, verse nine.

“$OODK�GRHV�QRW�IRUELG�\RX��ZLWK�UHJDUG�WR�WKRVH�ZKR�GR�QRW�¿JKW�\RX�IRU��\RXU��)DLWK�
nor drive you out of your homes, from dealing kindly and justly with them. For Allah 
loves those who are just” (Underlined Emphasis Added)

The above verse gives the following instructions to Muslims:

(1) 7KH�GLVSXWH�LV�RQO\�ZLWK�WKRVH�ZKR�¿JKW�DJDLQVW�\RX�RU�DQG�GULYH�\RX�RXW�RI�WKH�KRPHV�
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because of your faith,
(2) With others (non-Muslims) Muslims should deal kindly and justly, and 
(3) Allah loves those who are just (to win the pleasure of Allah, one has to act justly).

Justice for Everyone

Islam demands justice for everyone including non-followers of Islam and people belonging to 
other ideologies. The Quran declares

�³2�\RX�EHOLHYH��6WDQG�RXW�¿UPO\�IRU�$OODK��DV�ZLWQHVVHV�WR�IDLU�GHDOLQJ��DQG�OHW�QRW�WKH�
hatred of others to you make you swerve to wrong and depart from justice. Be just that 
is next to piety: and fear Allah. For Allah is well acquainted with all that you do.” 

³2� \RX� ZKR� EHOLHYH�� 6WDQG� ¿UPO\� IRU� MXVWLFH�� DV� ZLWQHVV� WR� $OODK�� HYHQ� DV� DJDLQVW�
yourselves, or your parents, or your kin, and whether it be (against) rich or poor: for 
Allah can best protect both. Follow not the lusts (of your hearts), lest you swerve, and if 
you distort (justice) or decline to do justice, verily Allah is well-acquainted with all that 
you do” 

“And when Judge between men and men judge with Justice.” 

Next Fundamental Principle “No Compulsion in Islam”

Although Islam is a missionary faith and its followers were commanded to spread the message 
of peace, it proclaims clearly that there is no compulsion in Islam and it further prohibits 
converting people of other faiths by force. This prohibition and command was declared in the 
Quran. 

“Let there be no compulsion in religion.The Truth stands out clear from Error; whoever 
rejects Evil and believes in Allah has grasped the most trustworthy hand-hold that Allah 
never breaks. And Allah hears and knows all things.” (Underline Emphasis Added). 

Islam further asks its followers to convey the message of Islam in a best and beautiful way. 
The Quran commands “Invite (all) to the Way of your Lord with wisdom and beautiful 
preaching…”

Tolerance and Forgiveness (Historical Evidence)

The best example of the practice of tolerance and forgiveness was evident in Prophet 
Muhammed’s (Peace Be Upon Him) example of forgiving enemies at the time of great victory. 
At the conquest of Mecca, the Prophet (Peace Be Upon Him) forgave and freed all the people 
of Mecca who persecuted Him and His followers in a most ruthless and brutal manner. They 
relentlessly carried out the campaign against the Prophet and his followers to demoralize 
them mentally and eliminate them physically. The campaign included slandering, defaming, 
character assassination, torturing followers, imposing economic sanctions, brutally beating 
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them in public, banning pilgrimage to Kaaba (the holiest Mosque in Mecca), and expelling 
them from their birth places, conspiring, and cold blooded murders.

Bloodless Conquest

When the people of Mecca retreated when they witnessed the army of Prophet Muhammad 
(Peace Be Upon Him) in a state of incomprehension and confusion as they knew that they had 
lost their protracted battle against them (Muslims), the Prophet (Peace Be Upon Him) and his 
followers entered Mecca in humility. The Prophet (Peace Be Upon Him) asked them what 
would they expect from him, they said ‘you are a noble brother’. The Prophet (Peace Be Upon 
Him) answered them graciously ‘you are freed today,’ thus he forgot and forgave the people 
who harboured enmity for decades within a few seconds. 

7KH�EHQHYROHQFH�DQG�PXQL¿FHQFH��ZKLFK�ZHUH�WKH�KDOOPDUN�RI�WKH�FRQTXHVW�RI�0HFFD��ZHUH�
the turning point in the history of Islam as it boosted the spread of Islam among the hearts of 
many people. Many leaders of Mecca who were avowed enemies of Islam including Ikrama 
Bin Abu Jail (the son of Abu Jail) returned to Mecca, embraced Islam and became strong 
followers of Islam.

Whenever Prophet Muhammad (Peace Be upon Him) was severely persecuted by the people 
of Arabia, he prayed to Allah to seek His help to make the same people understand the Divine 
message. One remarkable incident among many incidents was the Prophet’s (Peace Be Upon 
Him) visit to Taif. In Taif, the leaders there incited some youths to attack the Prophet (Peace 
Be Upon Him) and He was stoned and beaten seriously. While he was bleeding helplessly 
angel Jibreal (Gabrieal-Spirit) visited him and asked whether he (Jibreal) could (with Allah’s 
leave) destroy those who were responsible for the attack. The Prophet (Peace Be Upon Him) 
said ‘No’ although these people did not understand the message, their children may (in the 
future) understand it. 

Al-Quran declares “And We have not sent you (O! Muhammed) save as a bringer of good 
tidings and a Warner to entire mankind”                                                                      

                                  “We sent you not, (O! Muhammed) but as a Mercy for all creatures”

Extracts from the author’s unpublished work “Islam: Ideology of Justice and Peace”
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The Concept of Bid’a (Innovation)  
– An Overview

Razmara Abdeen, LL.M (Colombo)
Attorney-at-Law

 Post Graduate Diploma in Shipping and International Trade Law  

“An inaccurate use of terminology may sometimes be of but little importance, and 
discussion of it may be merely quibble. But accuracy of expression becomes important 
when it appears that inaccuracy is due to a confusion of thought in the application of 
proper rules or principles of law.”1

Introduction

Most of the Muslims Scholars today have not properly understood the concepts of bid’a 
and have confused themselves as to its correct application and its proper interpretation. The 
concepts of bid’a (innovation) and ijtihad (critical legal thinking in search for answers to new 
problems) give Islam great historical mobility, enabling it to preserve continuity with the past 
while renewing its vitality as a dynamic faith. The allegation that something is bid’a is often 
PDGH�UDVKO\��PDUJLQDOL]LQJ�QHZ�LGHDV�DQG�PDNLQJ�FUHDWLYLW\�GLI¿FXOW��

Ijtihad is often highlighted as the main vehicle that drives creativity and innovation in Islam. 
³(YHU\�ELGµD��LQQRYDWLRQ��LV�PLVJXLGDQFH��DQG�HYHU\�PLVJXLGDQFH��HQGV�XS��LQ�WKH�+HOO¿UH´��
Taken in its face value, this prophetic tradition (hadith) seems to condemn any single act of 
innovation and creative process; Muslims are not encouraged to think and act creatively. In 
contrast, they should only follow and obey what has been revealed by God and taught by the 
3URSKHW��$V�D�PDWWHU�RI�IDFW��WKLV�LV�QRW�WKH�UHDO�PHDQLQJ�RI�WKH�WUDGLWLRQ�RI�WKH�3URSKHW��<HW��
due to ignorance and other factors, it has become a popular belief that Islam is rigid, not open 
to new ideas and Muslims are not encouraged to express creative and novel ideas in fear of 
being labelled as mubtadi‘ or the person who initiated the bid‘a.

7KH� RSLQLRQ� RI� WKRVH� ZKR� FRQGHPQ� DQ\� QHZ� DFW� ZLWKRXW� TXDOL¿FDWLRQ� FRPHV� IURP� D�
misunderstanding of the sources of the Qur’an and Hadith, for example by quoting passages 
out of context or without the true meaning.  It is apparent that the classical scholars, who 
probably had a greater knowledge of Qur’anic or Hadith exegesis than any living person 
today decreed that newly introduced practices are allowed as long as they do not contradict 
the Qur’an or Sunnah.  This stands in marked contrast to the opinion of many so-called learned 
people today.  They should be careful in condemning an act as Haraam or prohibited if it is 
QRW�VSHFL¿FDOO\�SURKLELWHG�E\�WKH�4XU¶DQ�RU�6XQQDK��DV�MXGJLQJ�D�SHUPLVVLEOH�DFW�DV�+DUDDP�
may lead to Shirk.  

1 Commissioner Fred K. Nielsen said in his dissenting opinion in the International Fisheries Co. Case (1931) 
before the Mexican-United States General Claims Commission (1923) - Access on 14.07.2019

� KWWSV���UHSRVLWRU\�ODZ�PLDPL�HGX�FJL�YLHZFRQWHQW�FJL"DUWLFOH ����	FRQWH[W XPLFOU 
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In this article an attempt has been taken to focus the importance of innovation to prove 
WKDW�6KDULDK�DFFHSW�QHZ�DFWV�LQLWLDWHG�LQ�,VODP�WKDW�ZHUH�JRRG�DQG�GLG�QRW�FRQÀLFW�ZLWK�WKH�
principles of Shariah and reject things that were otherwise and to prove that innovation has 
SOD\HG�D�PDMRU�UROH�LQ�,VODPLF�-XULVSUXGHQFH��7R�DFKLHYH�WKH�VDLG�REMHFWLYHV�WKH�ZULWHU�¿UVWO\�
LQWHQGV�WR�GH¿QH�bid’a and Sunnah (prophetic traditions) and analyse both concepts in relation 
WR�WKH�PRVW�FRQWURYHUVLDO�¿YH Ahadith (prophetic traditions) of the Prophet which led some of 
the scholars to declare that bid’a is prohibited in Islam and then to deal with some arguments 
of Scholars who promulgated that bid’a is prohibited only in religious or spiritual matters and 
WKH�3URSKHW�KDV�FOHDUO\�SHUPLWWHG�LQQRYDWLRQV�LQ�PXQGDQH��ZRUOGO\��DIIDLUV��7KH�ZULWHU�¿QDOO\�
intends to deal with innovation (bid’a) and creativity and how they go hand in hand.

'H¿QLWLRQ

The word Bid’a�KDV�WZR�DVSHFWV�WR�LW��RQH�EHLQJ�WKH�OLQJXLVWLF�GH¿QLWLRQ��DQG�WKH�RWKHU��LW¶V�
meaning from a Shariah perspective. Linguistically Bid’a means introducing something 
new, regardless of whether it is connected to religious affairs or other worldly matters, and 
regardless of whether one practices it considering it to be part of religion (Deen) or otherwise. 
6FKRODUV�ZKR�JLYH�OLQJXLVWLF�GH¿QLWLRQ�GH¿QH�Bid`a as everything that has been introduced 
following the death of the Prophet and the golden eras of his Companions.

6KDUL¶DK�GH¿QLWLRQV�RI� WKH�ZRUG�GLIIHU� IURP�OLQJXLVWLF�PHDQLQJV�EHFDXVH� WKH�6KDUL¶DK�PD\�
restrict, qualify, expand, or attach conditions (to the linguistic meaning) to give a new 
conceptual meaning which is employed by the Shari’ah to address the people. Examples 
include, prayer, belief, faith charity amongst others, all of which have intended Shariah 
meanings which are different to the original linguistic meaning afforded by the root words in 
the language. 

6FKRODUV��,PDPV��KDYH�GH¿QHG�Bid’a as follows:

“A newly invented way [beliefs or action] in the religion, in imitation of the Shari’ah 
(prescribed Law), by which nearness to Allaah is sought, [but] not being supported by any 
authentic proof - neither in its foundations, nor in the manner in which it is performed.” 2

Ibn Hajar al-Asqalani said:

“the newly invented matter……… is what has been newly-introduced and does not have any 
basis in Shari’ah. It is referred to in the usage of the Shari’ah as innovation. As for what has a 
basis indicated by the Shari’ah then it is not an innovation. For ‘innovation’ in the usage of the 
Shari’ah is blameworthy as opposed to its usage (with its) linguistic (meaning), for everything 
that has been newly-invented without any prior example is named bid’a irrespective of whether 
it is praiseworthy, or blameworthy.”3

Ibn Al-Jawzi, may Allaah said: “A Bid’a is any form of worship that did not exist at the time 
of the Prophet and his companions then later it was innovated.” 

2  Ref: Al-I’tisaam of ash-Shaatibee (1/37)

3 Ref: Fath al-Bari (13/253)
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Ibn Rajab said: “A Bid’a is any form of worship which has no basis in the Shari’ah which 
would warrant its legislation.”

Anything new that has no basis in the Quran, Sunnah or sayings of the Companions, is bid’a. 
Most of the scholars, who disapprove bid’a, always stress on the Prophetic Sunnah which 
states “every innovation is misguidance” and warn the Muslims not to introduce anything 
new which are not in the Sunnah. They consider bid’a as antithesis of Sunnah

Sunnah

Sunnah and Hadith convey the same meaning, namely, the Traditions of the Prophet. But, a 
critical study of these terms will show that their meaning was not identical.  However, for the 
purpose of this article the writer considers that both are identical.

 Sunnah implies the normative practice or the model behaviour whether actually good or bad, 
of a particular individual, sect or community.4 The manner in which God dealt with the former 
generations is termed God’s Sunnah in the Quran5;  while the Sunnah of the past generations6 
refers to their practices and customs. A number of  Quranic verses  clearly indicate that the 
term Sunnah denotes practice or behavior.7  In pre-Islamic Arabia, the Arabs used the word 
Sunnah in reference to the ancient and continuous practice of the community which they 
inherited from their forefathers. Thus it is said that the pre-Islamic tribes of Arabia had each 
their own Sunnah (i.e. their customary or common law), which they considered as a basis of 
their identity and pride.8

However, in Islamic jurisprudence, Sunnah of the Prophet  refers to all that is narrated  from 
the Prophet, his acts, his sayings and whatever he tacitly approved plus all the reports which 
his physical attributes and character.9 The Quran time and again makes obedience to the 
Prophet obligatory on the Muslims and speaks of his behaviour as ‘ideal’. The Muslims, 
therefore, from the very beginning accepted his conduct as ‘model’ for them on the basis of 
the teaching of the Quran.

Quran enjoins obedience to the Prophet and make it a duty of the believers to submit to his 
judgment and his authority without question. The following verses of Quran are all explicit 
on this theme.

“And whatever the Messenger has given you - take; and what he has forbidden you - refrain 

4 Ahmed Hasan, The Early Development of Islamic Jurisprudence, 2003,New Delhi, p.85

5 Al-Quran 17:77, 33:62

6 Al-Quran 8:38, 15:8

7 Al-Quran 35:43, 48:23, 33:62

8 Ahmed Hasan, The Early Development of Islamic Jurisprudence, 2003,New Delhi,p.44

9 Kamali,M.Hashim, Principles of Islamic Jurisprudence, 1997, Geneva, p.82] – for details see Isnawi, 
Nihayah,II, 170; Shawkani, Irshad, p.23
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from. And fear Allah ; indeed, Allah is severe in penalty”.10

“Obey Allah and obey the Messenger and those in authority among you. And if you disagree 
over anything, refer it to Allah and the Messenger.”11

 To refer the judgment of a dispute to God means recourse to the Quran and referring it to the 
Messenger means recourse to the Sunnah. In another verse the Quran emphasises “whoever 
obeys the Messenger verily obeys God”.12 The Quran is categorical to the effect that  the 
GH¿QLWLYH�UXOLQJV�RI�WKH�4XUDQ�DQG�6XQQDK�DUH�ELQGLQJ�RQ�WKH�EHOLHYHUV�LQ�WKDW�WKH\�DUH�QR�
longer at liberty to differ with the dictates of the divine. “It is not for a believing man or a 
believing woman, when Allah and His Messenger have decided a matter, that they should 
[thereafter] have any choice about their affair. And whoever disobeys Allah and His Messenger 
has certainly strayed into clear error”.13

In these circumstances, what would be the position if a new practice (innovation or bida )  is 
LQWURGXFHG�LQWR�,VODPLF�MXULVSUXGHQFH"�:LOO�LW�EH�GLVREHGLHQFH�WR�*RG�DQG�+LV�PHVVHQJHU"��2U�
ZLOO�LW�EH�FRQVLGHUHG�DV�GHYLDWLRQ�IURP�6XQQDK�RI�WKH�3URSKHW"�

The answer will be ‘no’ if the innovation is in respect of the worldly or mundane  affair. If 
the innovation is in respect of the religion or spiritual or ritual matters, it is disobedience or 
deviation from Sunnah. The objective of this article is to show the difference.

Every Bid’a is a Misguidance

The conception of the word bid’a as intended by the Shariah and as conveyed by the Prophet 
in his Sunan (plural of Sunnah- traditions), and upon which warnings have been made is 
found completely in the following ahadeeth (plural of hadeeth) of the Prophet.

The First Hadeeth of Aa’ishah is “Whoever innovates something into this matter of ours 
which does not belong to it will have it rejected.”14

The Second Hadeeth of Aa’ishah is “Whoever performs a deed that is not in accordance with 
our matter will have it rejected.”15

The Third Hadeeth of Ai’shah (through Ibn Isa) is “Whoever worked an affair in discrepancy 
with ours will have it rejected.”16  

The Fourth Hadeeth of al-Irbaad bin Saariyah  about the Prophet’s farewell sermon:“And 

10 Al-Quran 59:7

11 Al-Quran 4:59

12 Al-Quran  4:80

13 Al-Quran 33:36

14� �ৡDতƯত�DO�%XNKƗUƯ�������ৡDতƯত�0XVOLP�����

15  Ibid

16  Sahih. See Sahih al-Jami al-Saghir (no. 6369)
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beware of the newly-introduced affairs, for every newly-introduced affair is an innovation, 
and every innovation is misguidance.”17 

The Fifth Hadeeth of Jabir bin Abdullaah

“Indeed, the best speech is the Book of Allaah and the best guidance is the guidance of 
Muhammad and the worst of affairs are the newly-invented matters, every newly-invented 
matter is an innovation and every innovation is misguidance, and every (instance of) 
PLVJXLGDQFH�LV�LQ�WKH�+HOO¿UH�´18

'R�DOO�WKHVH�PHDQ�WKDW�HYHU\WKLQJ�QHZ�LQ�WKH�ZRUOG�LV�KDUDP�RU�XQODZIXO"�7KH�VFKRODUV�VD\�
that the above ahadith do not refer to all new things without restrictions. The use of the word 
’every’ does not indicate an absolute generalization. Most of the scholars are of the view that 
QHZ�PDWWHUV�LQ�,VODP�PD\�QRW�EH�UHMHFWHG�PHUHO\�EHFDXVH�WKH\�GLG�QRW�H[LVW�LQ�WKH�¿UVW�FHQWXU\�
of Islam but must be evaluated and judged according to the comprehensive methodology of 
Shariah.

:KHWKHU�HYHU\� LQQRYDWLRQ� LV�D�PLVJXLGDQFH�RU�QRW�GHSHQGV�RQ�KRZ� WKH�¿YH�DKDGLWK�JLYHQ�
DERYH�DUH�LQWHUSUHWHG��7KH�PRVW�FUXFLDO�KDGLWK�LV�WKH�¿UVW�RQH�QDPHO\��³:KRHYHU�LQWURGXFHV���
into this affair of ours that which does not belong to it, will have it rejected.”19

This hadith has been the subject matter of almost all the Scholars of which Imam Abu Ishaq 
al-Shathibi20  is in the forefront. Imaam al-Shatibi in his excellent work, al-I’tisaam,21 has 
SURYLGHG�WKH�PRVW�FRPSUHKHQVLYH��FRQFLVH�DQG�GH¿QLWLYH�OHJLVODWLYH�GH¿QLWLRQ�RI�DO�ELG¶D��+H�
KDV�DQDO\VHG�WKLV�KDGLWK�LQ�SDUWLFXODU�DQG�RWKHU�DKDGLWK�LQ�JHQHUDO�JLYLQJ�D�GLIIHUHQW�GH¿QLWLRQ�
to the word bid’a��>7KLV�GH¿QLWLRQ�KDV�EHHQ�DFFHSWHG�E\�DOPRVW�DOO�WKH�VXEVHTXHQW�VFKRODUV���
Imaam al-Shatibi states that this hadeeth has provided three very important conditions or 
restrictions which have made the meaning of bid’a intended by the Shariah to be something 
unique. As such, nothing is considered a bid’a in the Shariah sense except when these 
conditions are met. The three conditions are:

1.  introducing something new (Innovates)

2.  Into this affair of ours (ascribing it to the religion)

3.  which does not belong to it [Absence of Shariah evidence for this newly-introduced 
PDWWHU��LQ�HLWKHU�D�JHQHUDO�ZD\�RU�D�VSHFL¿F�ZD\@

17  Reported by Abu Dawud, Ibn Majah and al-Tirmidhi

18  Sahih. Reported by al-Nasa’i, al-Bayhaqi, al-Aajurree and others

19 The Arabic terms of this hadith reads as ‘Man ahdatha fee amrina haada maa laisa minhu fahuwwarad.”. 
The direct translation could be given as ‘Whoever innovate  into this affair  which is not from it, it will be 
rejected

20 Abu Ishaq al-Shatibi (720-790 A.H./1320/1388 A.D.) was an Andalusian Sunni Islamic legal scholar 
following the Maliki madhab

21 al-I’tisaam (tahqiq, M. Salman, Maktabah al-Tawhid) 1/41-55
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7KHVH�WKUHH�TXDOL¿FDWLRQV�DUH�IRXQG�LQ�WKH�KDGHHWK�LWVHOI�

7KH�¿UVW�FRQGLWLRQ�UHIHUV�WR�EULQJLQJ�DQ\WKLQJ�QHZ�ZLWKRXW�DQ\�SULRU�H[DPSOH��$W�WKLV�SRLQW��
this could refer to all newly-invented things, praiseworthy or blameworthy, religious, or 
RWKHUZLVH��:LWK� WKLV� UHVWULFWLRQ��PDQ\� WKLQJV� DUH� H[FOXGHG� IURP� WKH�GH¿QLWLRQ�RI� ELG¶D�� LQ�
particular those things that do have a foundation in the Shari’ah and such things include the 
compilation of the Qur’an, the writing and compiling of hadeeth, the congregational tarawih 
SUD\HU��WKH�SULQFLSOHV�RI�¿TK��NQRZOHGJH�RI�JUDPPDU�DQG�PRUSKRORJ\�DQG�VR�RQ��$OO�WKHVH�DUH�
not new (bid’a). Even if they were not formally present, their foundations can be found in the 
Shari’ah (0DTDVLG�XV�6KDUL¶DK-purpose of Shari’ah). So these are not considered innovations 
in the Shari’ah sense.

,Q�WKH�VHFRQG�FRQGLWLRQ�KH�TXDOL¿HG�DQG�UHVWULFWHG�WKLV�WR�WKH�UHOLJLRQ��7KLV�H[FOXGHV�DOO�RWKHU�
affairs, such as habits, customs and so on, and this is because this path or way is being ascribed 
to the religion. If it was a worldly matter, it would not be labelled a bid’a (innovation). Thus 
DOO� LQQRYDWLRQV� LQ� UHVSHFW� RI�ZRUOGO\� DIIDLUV� DUH� RXWVLGH� RI� WKH� GH¿QLWLRQ� RI� ELG¶D�� )RU� DQ�
example innovations on personal laws, customs, science, technology are not considered bid’a 
and thus they  are not misguidance.

Third condition is that it has no support from the Shariah, neither in a general sense (a general 
HYLGHQFH�� RU� LQ� D� VSHFL¿F� VHQVH� �D� VSHFL¿F� HYLGHQFH��� � ,PDP�$O�6KDWLEL� � IXUWKHU� H[SODLQV�
the third condition and states that if an innovation doesn’t contradict the objectives of the 
Shari’ah(0DTDVLG�XV�6KDUL¶DK), it can be considered from the Sunnah of the Prophet. That is 
to say, “Whoever introduces something into this matter of ours which is not from it, will have 
it rejected.” but if it is from it, it is not rejected and is therefore acceptable. 

Enactments dealing with acts of worship is not the same as enactments dealing with mundane 
and social conducts. The God takes the responsibility of stipulating the realities of worship 
ZLWK�UHJDUG�WR�IRUP��WLPH��SODFH��TXDQWLW\��PHWKRG��ZKDW�LV�JHQHUDO�DQG�ZKDW�LV�VSHFL¿F��HWF��
7KLV�LV�VSHFL¿HG�E\�+LV�ZLVGRP�DQG�WKHUH�LV�QR�URRP�IRU�WKH�H[HUWLRQ�RI�RXU�RZQ�RSLQLRQV��
ZH�DUH�RQO\�UHTXLUHG�WR�IXO¿O�WKHVH�REOLJDWLRQV��7KH�DFWV�RI�ZRUVKLS�VKRXOG�UHPDLQ�WKH�VDPH�
as they have been from the era of the Prophet to the end of time, with no difference between 
our predecessors and the generations to come. Complete compliance has to be shown in this 
matter, from beginning to end.

�7KH�3URSKHW�KDV�VSHFL¿FDOO\�LQ�PDQ\�DQ�RFFDVLRQ�KDV�GHPRQVWUDWHG�WKDW�6XQQDK�LV�OLPLWHG�
WR�FRQ¿UPHG�UHOLJLRXV�UXOLQJV�DQG�H[FOXGH�SHUVRQDO�KDELWV�DQG�FXVWRPV�RI�WKH�3URSKHW��WKDW�
LV��6XQQDK�RQ�FRQ¿UPHG�UHOLJLRXV�UXOLQJV�QR�RQH�FDQ�WDPSHU�RU�FKDQJH�E\�LQWURGXFLQJ�QHZ�
things, but the worldly affairs is open for changes. The following ahadith could be given as an 
example where the Prophet allowed new things to be introduced on mundane matters.

5DD¿�LEQ��.KDGHHMD�UHSRUWHG�WKDW��WKH�3URSKHW�FDPH�WR�0DGHHQDK�DQG�IRXQG�WKH�SHRSOH��JUDIWLQJ�
their date-palm trees. He asked them what they were doing and they informed him that they 
ZHUH�DUWL¿FLDOO\�SROOLQDWLQJ�WKH�WUHHV��+H�WKHQ�VDLG�³Perhaps it would be better if you did not 
do that.” When they abandoned the practice, the yield of the date-palms became less. So they 
informed him and he said, “I am a human being. So when I tell you to do something pertaining 
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to the religion, accept it, but when I tell you something from my personal opinion, keep in 
mind that I am a human being.” Anas reported that he added ‘You have better knowledge (of 
technical skills) in the affairs of the world.”22

The Prophet always reminds his followers that he is a human being and that anything in 
respect of worldly matters the followers could be more knowledgeable and they can introduce 
new things and apply it to suit the circumstances which would fetch a better result. In worldly 
matters he further informed his followers that even in the case of legal judgments with regard 
to disputes before him, the Prophet could unintentionally rule incorrectly, as some of such 
decisions were based on the evidence before him and he could make mistakes in judgment 
due to factor beyond his control.23 

Another example of deviation from the  Quran and the Sunnah comes  from Umar ibn al-
Khattab, the second righteous Caliph. According to Al Quran punishment for theft is cutting 
RII� WKH� KDQG�ZKLFK� LV� FDOOHG�+DGG� SXQLVKPHQW�� LW� LV� VSHFL¿FDOO\� SURYLGHG� LQ�4XUDQ�� ³>$V�
for] the thief, the male and the female, amputate their hands in recompense for what they 
committed as a deterrent [punishment] from Allah”24 

Once a companion caught a thief and brought him to the Prophet. When the Prophet in keeping 
with the above verse of the Quran ordered the Hadd punishment to be applied to him, the 
companion pitied the thief and decided to forgive him, but the Prophet in response said that 
there is no alternative but the application of the Hadd punishment.

In the year of the famine, once some slaves had stolen a she-camel, slaughtered and eaten it. 
:KHQ�WKLV�PDWWHU�ZDV�UHIHUUHG�WR�µ8PDU�LEQ�DO�.KDWWDE���KH�LQ�WKH�¿UVW�LQVWDQFH�RUGHUHG�WKH�
FXWWLQJ�RI� WKH�KDQGV�RI� WKH� WKLHYHV��EXW�DIWHU�D�PRPHQW¶V� UHÀHFWLRQ�KH�VDLG��DGGUHVVLQJ� WKH�
slaves’ master: I think you must have starved these slaves out.’ He ,therefore  ordered the 
master  of the slaves to pay double the price of the she-camel and withdrew his order for the 
cutting of the thieves’ hands.25 

Umar, suspended the punishment for stealing in the year of famine, since theft became so 
UDPSDQW�DW�WKDW�WLPH�WKDW�&DOLSK�8PDU�VDZ�LW�EH¿WWLQJ�WR�OLIW�WKH�+DGG�SXQLVKPHQW�RQ�VWHDOLQJ�
altogether, as opposed to leaving half of the nation amputees. He did this for the sake of 
Istihsaan26, a well known issue in Usul al Fiqh which means “equity” in the Shari’ah. 

As the writer has stated above under the heading ‘Sunnah’, has Umr been disobedient to 
God and the Prophet or has he deviate from the Law of Allah and the Messenger or has he 
contravened the Quranic verses. In that event can anyone say that Umr has violated the law 
and introduce an innovative (bid’a) legal principle which was not in practice during the time 
of the Prophet.
22 Dr.A.A.Bilal Philips -7KH�(YROXWLRQ�RI�)LTK Reprint Edition 2006, p.34

23 ibid

24 Al Quran-5:38

25 Prof. ahmed Hassan, Early Development of Islamic Jurisprudence, 2003, New Delhi, p.120

26 Istihsaan (juristic preference) The preference of one proof over another proof because one appears to be 
more suitable to the situation than the other.:Dr. Bilal Philips, 7KH�(YROXWLRQ�RI�)LTK, 2006, New Delhi, 
p.147 
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'LG�KH�LQWURGXFH�D�QHZ�UXOH��D�ELG¶D�"��,V�WKDW�LQ�UHVSHFW�RI�D�UHOLJLRXV�PDWWHU"��DQG�WKLUGO\�LV�
WKHUH�D�EDVH�LQ�6KDULDK�IRU�KLP�WR�GHYLDWH"��8PU¶V�KDV�YLRODWHG�RU�GHYLDWHG��IURP�D�VSHFL¿F�
4XUDQLF�YHUVH�ZKHUH�HYHQ�WKH�3URSKHW�VSHFL¿FDOO\�VDLG�WKDW�KH�WRR�KDV�QR�DXWKRULW\�WR�GHYLDWH��
Nevertheless, since it is not a religious matter (this falls into worldly affair) this does not 
fall within the meaning of bid’a. Secondly it has a base in Shariah, that is he had two legal 
principles to apply under Istihsan (juristic preference). He acted prudently and chose the best 
to suit the circumstance. 

In another example where the Prophet has said “whoever sells food should not do so until 
he has it in his possession”27 According to this Hadith contracts for manufacture are invalid 
since the item is non-existent at the time of the contract. However, since such contracts have 
been universally accepted and the need for such contracts is obvious, the contract was allowed 
based on the principle of Istihsaan.

The above instances ( Ahadith���DUH�VXI¿FLHQW�WR�SURYH�WKDW�WKH�LQWURGXFWLRQ�RI��QHZ�PDWWHUV�
into the worldly affairs are permitted. Therefore, all innovations do not fall within the meaning 
of bid’a. If in any innovation, 

(a)  there is a prior example, it is not a bid’a. 

(b)  If there is no prior example but not a religious (worship) matter, that innovation is not a 
bid’a. 

(c) whether it is religious matter or not, if the innovation has evidence in Sharia’h or does 
fall within the maqasid-us-Sharia’h it is not bid’a. 

Therefore, it is permissible for a Muslim to originate a good practice, even if the Prophet didn’t 
do it (In the above example Umr did what Prophet didn’t do, that is the ban of the cutting of 
the hands of thieves due to the situation faced by the people during the famine), for the sake 
of doing good and cultivating the reward. The meaning of inaugurate a good practice (sanna 
sunnatun hasana) is to establish a practice through personal reasoning (ijtihad), derivation 
(istinbat28), istihsaan or any other methodology from the rules of religious law or its general 
texts. 

Innovation and Creativity 

In Islamic jurisprudence, ijtihad�LV�GH¿QHG�DV�D�FRQVFLRXV�HIIRUW�E\�D�MXULVW�WR�PDNH�GHFLVLRQV�
in relation to Shari’ah and it is contrary to WDTOLG, which refers to the act of imitating and 
blind following. In doing so, ibda is required, which adhere to creative thinking as it involves 
making new decision in relation to current issues with strictly bound to al-Quran and al-
Sunnah.29 ijtihad as a topic has received a great deal of interests from scholars who studied it 

27  Reported by Ibn’Umr and collected by Maalik (Muwatta Imam Malik, (English Trans.) p.296, no. 1324

28 An Islamic legal term referring to independent reasoning or the thorough exertion of a jurist’s mental 
IDFXOW\�LQ�¿QGLQJ�D�VROXWLRQ�WR�D�OHJDO�TXHVWLRQ�

29  Mohamed Azmir bin Mohd Nizah  and others, A Preliminary Study on the Islamic Creativity Practices- 



66

53rd Meezan

Law Students' Muslim Majlis 2018/2019

from various perspectives, especially in its creative role in reform (Islah)and renewal (Tajdid). 
Creative thinking involves an act of observing, noticing, scrutinizing, analyzing, adapting, 
and synthesizing systematically, taking lessons, and then making inferences and conclusions 
which can be additional input to the available knowledge.30 

Thus, it is imperative here to ask: What is then the intended meaning of bid’a that was 
FRQGHPQHG�E\�3URSKHW"�+RZ�GLG�WKH�0XVOLPV�LQ�WKH�SDVW�XQGHUVWDQG�LW�ZLWKRXW�KDPSHULQJ�
WKHLU�FUHDWLYLW\"�,V�WKHUH�D�UROH�IRU bid‘a in fostering creativity. 

,Q�WHUPV�RI�,PDP�DO�6KDWLEL¶V�GH¿QLWLRQ�RQ�WKH�VFRSH�DQG�GRPDLQ��bid‘a is delimited strictly 
to the domain of worship and rituals (‘ibadat). In other words, any novel ways introduced 
relating to worship in terms of the ritual involved and so on without having its origins in 
the Islamic Law is deemed as bid‘a. This is because, the religion of Islam has already been 
perfected with the demise of the Prophet, and as such, any addition to it is condemned as 
unnecessary and misguided, hence the term bid‘a.  

Introduction of new things to worldly matters do not fall into the category of reprehensible 
and sinful innovation, thus they are totally permissible as long as they don’t contradict any 
RWKHU�UXOLQJ�RI�6KDULDK��0XVOLPV�DUH�JUHDWO\�HQFRXUDJHG�WR�H[HUFLVH�LW�IRU�WKHLU�RZQ�EHQH¿WV��
like they did in the past, and contribute to humanity in general. In other word, they have to 
exercise creativity in relation to ijtihad as a positive quality in human being. At the same 
time, in its religious sense, bid‘a can be understood as a mechanism of controlling the limit 
and boundary of ijtihad or the creative process. In other word, the Muslims have to be careful 
in exercising their creativity so as not to transgress the limit and boundary set by the Quran 
and Sunnah, lest they will fall into bid‘a, which is condemned and warned by the prophetic 
tradition.

The transformation of Islamic education from its focus on the religious knowledge to the 
integration of religion and the sciences could be regarded as an example of applying creativity 
and innovation in the educational system of the Muslim society. The principal studies of al-
Azhar University; one of the greatest symbols of Islamic institutions for the Muslims around 
the world, until the middle of 19th century are restricted the learning of the religious sciences 
only. Then, the shift was made to introduce the non-religious and modern sciences in its 
curriculum.31

Conclusion

A feel for the true conceptions of bid’a, creativity and ijtihad is necessary for Muslims today. 
It is necessary to promote the intellectual health of the Muslim community by spreading 
³,VODPLF� OLWHUDF\´� LQ� RUGHU� WR� LQVWLOO� FULWLFDO� FRQVFLRXVQHVV� LQ� WKH� 0XVOLP� UDQN� DQG� ¿OH��

� ¿OH����&��8VHUV�8VHU�'RZQORDGV�3UHOLPLQDU\RQ,VODPLF&UHDWLYLW\�������SGI��Access on 22.04.2019

30  Ibid

31 Muhammed Mustaqim and others, Creating Creative and Innovative Muslim Society: Bid’ah as an 
Approach

 https://www.researchgate.net/publication/257656510_Creating_Creative_and_Innovative_Muslim_
Society_Bid’ah_as_an_Approach 

 access 22.04.2019
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Islamic literacy is required by the rules of ijtihad, which were never restricted to scholars 
alone but required the lay community to pass judgment on each scholar’s aptitude. A sound 
understanding of bid’a, creativity and ijtihad is a fundamental component of the Islamic 
literacy our community needs.

It is vital for Muslims to have a comprehensive understanding on the sophisticated concept 
of bid‘a�DQG�WKH�UHODWHG�FRQFHSW�RI�LMWLKDG��,W�VKRXOG�EH�VXI¿FLHQWO\�FOHDU�WKDW�WKH�FRQFHSW�RI�
bid‘a as a whole should be viewed to constitute a standard of excellence and not just a blanket 
condemnation of every unfamiliar practice or new solution introduced by the Muslims in 
their lives. In fact, the implementation of bid‘a as a creative process started with the advent 
of Islam and was practised by the Prophet and the succeeding Muslim scholars, scientists and 
reformers who had a holistic and balanced understanding of the religion. In fact, it is perhaps 
MXVWL¿HG�WR�VWDWH�KHUH�WKDW�WKH�LQWHOOHFWXDO�DQG�VRFLDO�PDODLVH�WKDW�EHIHOO�WKH�0XVOLPV�ZDV�PDLQO\�
due to their abandonment of the creative intellectual activity in favor of imitation and blind 
following (WDTOLG) of custom and authorities, which lead them to ignorance, backwardness and 
intolerance of innovations and ideas.32

It is imperative that our community free itself from erroneous understandings of bid’a and 
develop full competence to perform ijtihad independently. Most of the universities are currently 
SURGXFLQJ�KLJKO\�TXDOL¿HG�JUDGXDWHV�LQ�,VODPLF�VWXGLHV��PDQ\�RI�ZKRP�EHFRPH�LQÀXHQWLDO�
intellectuals in the Muslim community and are committed to producing rigorous scholarship 
as well as fostering Islamic literacy. Perhaps this new generation of intellectuals will carry 
the banner of ijtihad WKURXJK�WKH�WZHQW\�¿UVW�FHQWXU\��OD\LQJ�WKH�IRXQGDWLRQV�RI�D�JHQXLQHO\�
modern Islamic culture that has intellectual and spiritual depth, is actively committed to 
humanity and the world.33  

32 M.Mustaqim  M. Zarif  & another, Creating Creative and Innovative Muslim Society: Bid’ah as an 
Approach - access:15.07.2019 

 https://www.researchgate.net/publication/257656510_Creating_Creative_and_Innovative_Muslim_
Society_Bid’ah_as_an_Approach]

33 DR. Umar Faruq Abd-Allah, Innovation and Creativity In Islam –access on 15.07.2019
 https://archive.org/stream/InnovationAndCreativityInIslam/Innovation%20and%20Creativity%20In%20

Islam_djvu.txt]
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University of Colombo, Sri Lanka
ABSTRACT

The aim of this article is to examine the Saudi blockade over Qatar and its impact in the past 
20 months in the country. A special focus will be given to the Sri Lankan workers who have 
been living in Qatar for the past two decades. The reason why the author has chosen it is 
because there are over 140.000/2.639.000 Sri Lankans living in Qatar which is about 5.3% 
of the total population of the country. Qatar is one of the smallest and high income countries 
in the world which was challenged by Saudi Arabia and some other Arab neighbors recently. 
On June 5th 2017 an air, sea and land blockade was imposed on Qatar by four Arab countries: 
Saudi Arabia, the United Arab Emirates (UAE), Bahrain and Egypt. The immediate reason 
for this blockade was 13 allegations against it. Qatar has long practised an ambitious foreign 
policy with different priorities to its neighbours but there are two key issues which have 
angered them in the recent years. One is Qatar’s support for Islamist militant groups. The 
RWKHU�NH\�LVVXH�LV�4DWDU¶V�UHODWLRQV�ZLWK�,UDQ��ZLWK�ZKLFK�LW�VKDUHV�WKH�ZRUOG¶V�ODUJHVW�JDV�¿HOG��
The unexpected blockade disturbed Qatar in many ways: food shortage, travel restrictions, 
KLJK�LQÀDWLRQV��OLPLWDWLRQV�RQ�LPSRUW�DQG�H[SRUW��HWF��4DWDU�LV�LQ�WKH�SRVW�EORFNDGH�HUD�QRZ�
and it has been trying so hard to overcome the above challenges. It is noted that Qatar is 
recovering very fast than expected and people who live in Qatar are very optimistic about the 
country and the service provided by the head of the state. 

Keywords: Blockade, Arab neighbors, Muslim Brotherhood and Islamic State-IS) 

1. QATAR – SRI LANKA RELATIONS

The two countries’ diplomatic relations started in 1998. Since then, Sri Lanka has been 
maintaining very cordial relations with Qatar in many ways. Qatar is one of the countries 
which has been receiving many Sri Lankan workers for its domestic work. According to 
the Sri Lankan embassy in Qatar, currently there are 140,000 Sri Lankans working, around 
79% of them are labourers and house maids and 21% are professionals/skill workers. Qatar 
is very important for Sri Lanka in terms of foreign remittances and humanitarian assistance. 
Large amount of foreign remittance (US $400-500 million) comes from Qatar every year. 
)XUWKHU�4DWDU�SURYLGHV�¿QDQFLDO�DVVLVWDQFH�WR�WKH�SRRU�SHRSOH�LQ�6UL�/DQND�WKURXJK�LWV�FKDULW\�
organizations. Saudi blockade was a shocking news to Sri Lanka, any negative consequences 
of blockade can directly impact the Sri Lankan economy. Middle East is a home for over a 
million Sri Lankan workers. There are around 600.000 workers in Saudi Arabia. The blockade 
not only impacts Qatar but also disturbs many other countries in the world. 
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2. INTRODUCTION TO THE QATAR CRISIS

It has been 20 months since Qatar was cut off by its four Arab neighbours: Saudi Arabia, the 
United Arab Emirates (UAE), Bahrain and Egypt. Qatar is a small peninsula in the Middle 
East, 2/3rd of its territory covered by the Persian sea and 1/3rd covered by land. Qatar has a 
direct land border with Saudi Arabia and it shares maritime borders with Bahrain, Iran, and the 
United Arab Emirates. Qatar; once one of the poorest Gulf States, is one of the richest States 
in the region today. According to the UNDP report Qatar has the highest per capita income 
LQ� WKH�ZRUOG� �����������DQG� LW� LV�FODVVL¿HG�DV�D�FRXQWU\�RI�YHU\�KLJK�KXPDQ�GHYHORSPHQW�
and it is widely regarded as the most advanced Arab state for Human Development Index 
(37/189). The main income for Qatar is natural gas and oil. Petroleum and natural gas are 
the cornerstones of Qatar’s economy and account for more than 70% of the total government 
revenue, more than 60% of gross domestic product, and roughly 85% of export earnings. 
Qatar has the world’s third largest proven natural gas reserve (14% of the total world natural 
gas) and is the second-largest exporter of natural gas after Russia. 

Although Qatar is very rich and is a high income country it has to depend largely on Saudi 
Arabia and other Arab neighbours for its import and export. It is noted that Qatar is dependent 
on imports by land and sea for the basic needs of its population of 2.6 million, about 40% of 
its food came in through the land border with Saudi Arabia. Up until 2017, Qatar was having 
smooth relations with Saudi Arabia and other Arab neighbors despite some misunderstandings 
and issues. However, on June 5th 2017 all of a sudden, the long term friend Saudi Arabia and 
other Arab neighbours imposed a blockade on air, sea and land to Qatar. Many thought it 
would be temporary but it has been continuing for more than 17 months without an end. It 
ZDV�WKH�¿UVW�WLPH�WKDW�4DWDU�IDFHG�VXFK�LVRODWLRQV�IURP�LWV�ORQJ�WHUP�IULHQGV��$OWKRXJK�WKHUH�
were some verbal threats to Qatar in 2014, it did not lead to any blockade or isolations. It 
was the beginning of Ramadan (month of fasting) where naturally there is a huge demand for 
household items. People panicked and some decided to leave the country while many others 
were indecisive whether to stay or leave Qatar. 

<RXQJ�(PLU�6KHLNK�7DPLP�ELQ�+DPDG�$O�7KDQL��EHJDQ�WR�¿QG�VRPH�DOWHUQDWLYH�ZD\V�ERWK�
from air and sea to import necessary items from other countries. Turkey and Iran extended 
their support to Qatar while Kuwait and Oman began some negotiation roles between Qatar 
and other Arab countries. Both parties did not come to any settlements. Qatar kept denying 
the severe allegations against it while Saudi Arabia and other Arab neighbours were not in 
a position to compromise their demands and lift their blockades. It was a win win game for 
both parties. Being a rich country having a very high per capita, Qatar was able to import 
all necessary items both from Iran and Turkey. There was a shortage of food items for some 
WLPH�EXW�4DWDU�ZDV�DEOH�WR�¿OO�WKH�JDS�ZLWKLQ�D�VKRUW�SHULRG�RI�WLPH��+RZHYHU��FXUUHQWO\�WKH�
situation is different. Everything is available in the market but the price is a little higher than 
before but the people are able to afford without any problem. The Qatar government bears 
a big portion of the cost for imports and reduced the price for the sake of their people in the 
country. The way Qatar has been dealing with the blockade is very impressive and the people 
of Qatar are very positive about their leader and their country. It seems that Qatar has won the 
blockade and is making tremendous progress without any problems. 
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Some scholars say that Saudi Arabia and other Arab neighbours are the real losers in this 
game and they will end this blockade from their ends very soon for the sake of their political, 
HFRQRPLF�DQG�VRFLDO�EHQH¿WV��2QH�6UL�/DQNDQ�WD[L�GULYHU�ZKR�KDV�EHHQ�OLYLQJ�LQ�4DWDU�IRU�
PRUH�WKDQ�¿YH�\HDUV�SRLQWHG�RXW�WKDW�KH�OLNHV�4DWDU��WKH�(PLU��SHRSOH��WKH�FXOWXUH��DQG�PRVW�
importantly the rule of law and does not want to leave the country for now. Being a Sri 
Lankan, the author was able to move freely with the Sri Lankan community in Qatar. Based 
on interviews, discussions and telephone conversations the author has found out that none of 
the Sri Lankans have negative feelings about Qatar. It is a home to over 140,000 Sri Lankans 
and it is a paradise/heaven for some 30,000 professionals and skill workers who live there 
with their families, friends and relatives. 

3. ROOT CAUSES FOR CRISIS

There are many root causes for the Saudi blockade over Qatar. 13 allegations against Qatar 
can be seen as immediate roots: (1) Downgrading diplomatic relations with Iran, (2) Ceasing 
of all military cooperation with Turkey, (3) Cutting off all of ties with terrorist groups, (4) 
Stopping all funding to terrorist groups, (5) Handing over all listed terrorists and criminals 
ZDQWHG�E\�WKH�IRXU�FRXQWULHV�����6KXWWLQJ�GRZQ�$OMD]HHUD�DQG�DOO�DI¿OLDWHG�VWDWLRQV�����&HDVLQJ�
meddling with other nations’ affairs and naturalizing citizens of the four blockading countries, 
(8) Financially compensating the four countries caused by Qatar’s policies over the years, 
(9) Seeking harmony with surrounding countries and following the Riyadh agreement, (10) 
Handing over all information it holds on opposition elements Qatar supported, (11) Shutting 
down all news outlets funded directly and indirectly by Qatar, (12) All demands must be 
DJUHHG�WR�ZLWKLQ����GD\V�RU�WKH\�EHFRPH�QXOO�DQG�YRLG��¿QDOO\������$Q�DJUHHPHQW�ZLWK�4DWDU�
on these points were included. The above 13 demands seem that Saudi Arabia and four other 
neighbouring Arab countries intend to minimize Qatar’s activities both within and outside 
the country. Further, all four Arab countries desired to weaken its economy and reduce its 
power in terms of political & diplomatic activities with other countries, especially with Iran. 
Finally, Saudi Arabia and three Arab neighbours want to weaken Al Jazeera and impose some 
restrictions on a few selected newspapers and local media in Qatar. 

4. CONSEQUENCES OF THE CRISIS

The Saudi blockade over Qatar has brought multiple consequences (negative & positive) 
both within and outside the country. In Qatar there were some domestic changes in terms 
of economy, politics, social & culture and others. At the global level the crisis brought the 
following concerns. Firstly, the immigrant workers in Qatar, around 90% of Qatar labor force 
are foreign workers who come from different parts of the world: India (690,000), Nepalese 
(350,000), Bangladeshis (280,000), Filipinos (260,000), Egyptians (200,000), Sri Lankans 
(140,000), Pakistani (125,000), and some Africans (Kenya, Nigeria, Morocco) etc. The above 
foreign workers had serious fears about their job security while their families, relatives and 
friends also had fears back in their home country. Secondly, travel restrictions and money 
WUDQVIHUULQJ��0DQ\�IRUHLJQ�ZRUNHUV�KDG�WR�¿QG�DOWHUQDWLYH�ZD\V�WR�WUDYHO�WR�WKHLU�FRXQWULHV�
KRPHV�VDIHO\�DQG�FKHDSO\��(DUOLHU� WKHUH�ZHUH����ÀLJKWV�SHU�GD\�EHWZHHQ�'RKD�DQG�'XEDL��
now they need to re-route their travel plan either via Oman or some other destinations. This 
consumes more time and extra money. Although, things are improving very fast, there are 
some problems due to the travel restrictions in Qatar. 
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2QH�6UL�/DQNDQ�ODERUHU�SRLQWHG�RXW�WKDW�HDUOLHU�WKHUH�ZHUH�VRPH�DIIRUGDEOH�ÀLJKWV�EXW�DIWHU�
WKH�EORFNDGH�WKH\�DUH�XQDEOH�WR�¿QG�VXFK�ÀLJKWV�DQ\PRUH�LQ�4DWDU��7KLUGO\��VKRUWDJH�RI�VRPH�
household and food items. The Saudi border closure has prevented between 600-800 trucks 
per day entering Qatar from Saudi Arabia. Due to this blockade Saudi has stopped sending 
all items from there. For example, Almarai dairy products, which was well known among 
the people in Qatar but now there are no more products from it. Finally, lack of job market; 
due to this blockade some foreign companies stopped recruiting new employees while some 
companies terminated their current employers. The above consequences are negatives for 
Qatar nationals and foreigners but there are some positive consequences also that arose due to 
this blockade. Firstly, Qatar began to invest in many foreign countries in various sectors such 
as real estate, automobiles, agriculture and animal husbandry, etc. Secondly, Qatar promoted 
GRPHVWLF�SURGXFWV�DQG�LQLWLDWHG�VRPH�SODQV�WR�EH�VHOI�VXI¿FLHQW�LQ�WKH�IXWXUH��7KLUGO\��4DWDU�
promoted education unlike before. Many Qatari students go abroad and study in various 
disciplines while Qatar invites foreign Scholars and students to come to Qatar and explore their 
knowledge. It is noted that Qatari students are very smart and more active in their universities. 
In fact, it was personally observed by the author while he was doing a presentation to the 
Qatari students at the Qatar National University and Doha Institute. 

5. FROM THE SRI LANKANS’ POINT OF VIEW

This section will explain the concerns of Sri Lankan workers who live in Qatar in the 
following areas: political views, economic views, social & cultural views, religious views 
DQG�KXPDQLWDULDQ�YLHZV��,Q�IDFW��WKH�DXWKRU�KDV�FRQGXFWHG�D�WZR�ZHHNV�¿HOG�VXUYH\�LQ�4DWDU��
The author has met many Sri Lankans in the country: taxi drivers, shop keepers, house boys, 
FRQVWUXFWLRQ�RI¿FHUV��ODERUHUV��SURIHVVLRQDOV��3URIHVVRUV��(QJLQHHUV��7HFKQLFDO�DGYLVRUV��+5�
managers, Accountants, teachers, etc.) Based on interviews and discussions the author has 
summarized their views as follows

Political views: It has been 20 years since the diplomatic relations between Sri Lanka and 
4DWDU� VWDUWHG�� 7KHUH� DUH� PDQ\� RI¿FLDO�VWDWH� YLVLWV� DQG� DJUHHPHQWV� VLJQHG� EHWZHHQ� WKHVH�
two countries. Up to now there is no political related problems or issues between the two 
countries. Qatar is unique in terms of politics, which promotes democracy, multi culture and 
freedoms within the country and across the region. Qatar has given voting rights to all its 
citizens above the age of 18. Qatar has recruited some female members into their executive 
branch and treats women well. Qatari women are allowed to study, work, and drive. One Sri 
Lankan technician pointed out that Qatar is a good country to live in as there are no worries 
about politics, government or judicial systems. If anyone does wrong then he or she must be 
punished according to the sharia laws. There are no excuses for any serious offences such as 
rape, murder and robbery. As a result, there is less corruption, less crimes and a high level of 
social security. One Sri Lankan engineer pointed out that he doesn’t see any political crisis or 
deadlock in the country. He stated that he likes the Emir and loves the country very much. He 
showed me the poster of Sheik Tamim which was pasted on his car. 

Economic views: Qatar is very important to Sri Lanka for its foreign remittance. Annually 
Sri Lanka receives around US$ 500 million from Qatar through its foreign workers. The total 
foreign remittance in 2017 was US$ 7.16 billion, which means Sri Lanka receives around 
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6.98% from Qatar. According to the Sri Lankan Ambassador in Qatar, Sri Lanka is hoping 
double it within the next two years. Sri Lanka should have very good relations with Qatar for 
the sake of its economy (Sri Lankan Embassy in Qatar 2018). Qatar is a very rich country in 
the Middle East. It has been supporting  the Qatari nationals (313.000/2.639.000) and foreign 
workers in many ways. Although the Qatari population is very small around 11.8% they know 
how to keep control of the country and promote its development while giving enough support 
to foreign workers. Following are some keys for the success of Qatar in terms of economy: (1) 
All lands belong to the government (crown land). When there is a need for the Qatari or other 
foreign workers or investors they may do joint ventures. Without Qatar nationals no one can 
own any business or properties. (2) Qatar provides loans for businesses and industries with 
zero interest. (3) All executive posts are hold by Qatari nationals (4) Encourage Qataris and 
assist them to be more active and functional. Qatar provides lots of services to the Qataris. 
Apart from the above facts there are some other factors too: Zero poverty, less unemployment, 
less corruptions and high level social security are keys for their success. During the two weeks 
stay in Qatar the author did not see a single beggar begging for money or food in any place. 
Foods are cheap and available to anyone in the country. 

Social & Cultural views: Although Qatar is an Islamic country, it respects other cultures 
and their identities very much. Qatar allows foreigners to follow their identity and practise 
their cultures. However they cannot violate the Islamic values by practicing their culture 
excessively. It was observed that many foreigners who reside there respect them and the local 
culture. Even some non-muslims dress in a good manner in public. No disturbance, no harm 
and no indecent behaviors in public. Qatar is always very concerned about the Islamic culture, 
and in the meantime it gives enough room to foreigners to practise their cultures without 
harming Islamic values. One Sri Lankan Muslim worker in Qatar pointed out that what he 
likes the most in Qatar is every food item being halal. Another Sri Lankan worker pointed out 
that he feels more safety and protection.

Religious views: Most of the Muslims in Sri Lanka and Qatar follow Sunni principles, which 
helps them to practise Islam in one place without any differences. Islam is the predominant 
religion and makes up 77.5% of the population of Qatar and all others make up the remaining 
22.5%. There are six churches and 36 Hindu kovils/temples in Qatar. Qatar allows other 
religions to practise their religion. However they cannot disturb the public or perform religious 
functions in public places like in Sri Lanka. All have their right to follow their religion and 
practise it but they cannot harm or disturb Islamic values. One Sri Lankan labourer pointed out 
that some of his Sri Lankan friends in Qatar are more righteous compared to how they were, 
when they were in Sri Lanka. He added that the Islamic culture and mosque environment was 
very inviting and it reduces the level of social crimes. It was observed by the author that the 
religious tolerance is very high in Qatar.

Humanitarian views: Qatar is well known for charities among many countries. Qatar has 
been helping many people all over the world under the name of humanitarian support. Qatar 
KDV�RSHQHG�4DWDU�FKDULW\�LQ�PDQ\�FRXQWULHV�LQFOXGLQJ�6UL�/DQND�DQG�LGHQWL¿HV�QHHG\�SHRSOH�
and provides necessary assistance to them. In Sri Lanka, Qatar charity funds for building 
mosques, cultural centers, houses, drinking water, playground and dry food rations etc. 
Likewise it provides more humanitarian assistance to the people in Palestine, Syria, Iraq and 
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<HPHQ�HWF��+RZHYHU��LQ�WKH�SRVW�EORFNDGH�SHULRG�4DWDU�ZDV�IRUFHG�WR�FORVH�GRZQ�VRPH�RI�LWV�
charity organizations in the Middle East. Saudi Arabia and other neighbours accused Qatar of 
XVLQJ�FKDULW\�RUJDQL]DWLRQV�WR�¿QDQFH�WHUURULVW�JURXSV�EXW�LW�ZDV�FOHDUO\�GHQLHG�E\�4DWDU��2QH�
Sri Lankan worker in Qatar pointed out that he had been in Saudi for many years, however 
compared to Saudis, Qataris are more generous and kind. He mentioned that he received 
charities from Qatari people many occasions. 

6. CONCLUSION

The overall conclusion of this article is that although the Saudi blockade has brought some 
immediate impact in the country, by time Qatar is trying its level best to overcome those 
challenges. Being a powerful country in the region, Saudi has to have a soft corner on 
Qatar instead of punishing or isolating its long term friend and neighbour. Further, Qatar 
needs to have more dialogues with Saudi and other Arab neighbours in order to sort out all 
its allegations in a peaceful manner. Once the Qatar Emir had stated that his country can 
overcome this blockade sooner or later but he would like to work with Saudi and others for 
regional peace and stability. Peace in Qatar is not only important to Qataris but also important 
for many foreign workers and their families and relatives all over the world. Any negative 
consequences taking place in Qatar surely affects Sri Lanka’s political, social, economic, 
cultural and religious values. The Saudi blockade is not only challenging to Qatar but also it 
is keeping check on many countries in the region and outside. Sri Lankans are very positive 
about Qatar and its progress however there is a little worry about this continuous blockade 
and pray for the normalcy and peace very soon. 
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Combating Institutional Culture of  
Impunity; An Imperative for Sri Lanka!

 With Special Focus on Communal Violence and Hate Attacks from 1983-2019

By Lukman Harees (LLB (OUSL), MBA (Sri J.)

‘All government is cruel; for nothing is so cruel as impunity’
George Bernard Shaw

Introduction and Background

Democratic societies founded on the rule of law which ensure the availability of accountability 
mechanisms are more likely to provide effective protection of human rights and appropriate 
redress to victims of violations when other safeguards have failed. Establishing effective 
mechanisms to ensure that perpetrators of human rights violations will not go unpunished 
is therefore an important step in restoring the rule of law. International law does make all 
individuals responsible for certain gross violations. However, lack of a centralized system of 
accountability has so far prevented this being realized in practice. Fortunately, the twentieth 
century saw the role of law and justice in governance extend beyond the realm of individual 
QDWLRQV��,WV�VLJQL¿FDQFH��ERWK�UHJLRQDOO\�DQG�JOREDOO\��LV�LOOXVWUDWHG�E\�WKH�GHYHORSPHQWV�PDGH�
in international law, especially with regard to the recognition of international human rights, 
universal jurisdiction and additional international crimes.

)RU�WKH�¿UVW�WLPH�LQ�KLVWRU\��LQWHUQDWLRQDO�FRXUWV�ZHUH�HVWDEOLVKHG�EHIRUH�WKH�H\HV�RI�WKH�ZRUOG�LQ�
both Nuremberg and Tokyo to try individual persons accused of crimes to commit conspiracy, 
crimes against the peace, war crimes and, an important new category, ‘‘crimes against 
humanity’’. The horrifying evidence revealed at these trials simply beggared description and 
shocked the conscience of humankind. To make it even worse, the defendants claimed that they 
FRXOG�QRW�EH�KHOG�UHVSRQVLEOH��7KH�QRWLRQ�RI�µµFULPHV�DJDLQVW�KXPDQLW\¶¶�KDV�QRZ�EHHQ�¿UPO\�
rooted in international law to cover atrocities that until 1945 had no special name. Today, that 
notion has been extended to include a number of sexual crimes that traditionally involved no 
criminal responsibility. Bringing Milosevic to The Hague has been celebrated as the most 
VLJQL¿FDQW�HYHQW�LQ�WKH�LQWHUQDWLRQDO�HIIRUWV�WR�HQG�WKH�FXOWXUH�RI�LPSXQLW\��XQGHUZD\�VLQFH�
WKH�HVWDEOLVKPHQW�RI�WKH�<XJRVODYLDQ�DQG�5ZDQGDQ�ZDU�FULPHV�WULEXQDOV�LQ������DQG������WKH�
adoption of the Statute of the International Criminal Court in 1998 and the commencement of 
criminal procedures in several countries against former domestic or foreign political leaders.

Impunity simply means “escaping punishment”. Impunity is often the primary obstacle to 
upholding the rule of law, whereby human rights become a mockery.  The culture of impunity’’ 
is an appropriate description for most of the entire experience of human history. In the vast 
and complex history of the world, the overwhelming majority of those who ever lived and 
died suffered from some form of human rights abuse. Where a culture of impunity is allowed 
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to take root, violence is rewarded and the institutions and rule of law are undermined at 
the very moment they are at their most vulnerable. Efforts to end the impunity enjoyed by 
KHDGV�RI�VWDWH�DQG�RWKHU�KLJK�RI¿FLDOV�KDYH�EHHQ�XQGHU�ZD\�LQ�PDQ\�QDWLRQDO�VRFLHWLHV�DQG�
through the use of foreign courts such as divesting Augusto Pinochet’s immunity relating to 
his alleged complicity in the torture of thousands of political prisoners in Chile. A climate of 
LPSXQLW\�DULVHV�ZKHQ�LW�EHFRPHV�WKH�QRUP�LQ�D�FRXQWU\�WKDW�FDVHV�DUH�QRW�HI¿FLHQWO\�GHDOW�ZLWK�
and perpetrators are not held to account. Past impunity sustains present-day impunity.

The amended Set of Principles for the Protection and Promotion of Human Rights Through 
Action to Combat Impunity, submitted to the United Nations Commission on Human Rights 
RQ���)HEUXDU\�������GH¿QHV�LPSXQLW\�DV��

“the impossibility, de jure or de facto, of bringing the perpetrators of violations to 
account – whether in criminal, civil, administrative or disciplinary proceedings – since 
they are not subject to any inquiry that might lead to their being accused, arrested, tried 
and, if found guilty, sentenced to appropriate penalties, and to making reparations to 
their victims.”

The First Principle of that same document states that: “Impunity arises from a failure by 
States to meet their obligations to investigate violations; to take appropriate measures in 
respect of the perpetrators, particularly in the area of justice, by ensuring that those suspected 
of criminal responsibility are prosecuted, tried and duly punished; to provide victims with 
effective remedies and to ensure that they receive reparation for the injuries suffered; to ensure 
the inalienable right to know the truth about violations; and to take other necessary steps to 
prevent a recurrence of violations.”.The primary goal of the Rome Statute of the International 
Criminal Court, adopted on 17 July 1998 and entered into force on 1 July 2002, is “to put 
an end to impunity for the perpetrators” [...] “of the most serious crimes of concern to the 
international community as a whole”.. The Rome Statute system thus stands as the world’s best 
option for ensuring that such crimes do not go unpunished. Transitional justice is recognized 
DV�HVVHQWLDO�IRU�FRXQWULHV�UHFRYHULQJ�IURP�FRQÀLFW�RU�UHSUHVVLYH�UXOH��5RRWHG�LQ�WKH�ULJKWV�WR�
justice, truth, reparations and guarantees of non-recurrence, transitional justice mechanisms 
constitute a comprehensive approach to combating impunity, ensuring accountability for past 
human rights violations, redress for victims of violations of human rights and advancing 
EURDGHU�LQVWLWXWLRQDO�UHIRUP�QHFHVVDU\�WR�DGGUHVV�WKH�URRW�FDXVHV�RI�VWULIH�DQG�FRQÀLFW��

+RZHYHU��WKH�VLJQL¿FDQW�DGYDQFHV�ZLWK�UHJDUG�WR�WKH�LQWHUQDWLRQDO�UHFRJQLWLRQ�RI�KXPDQLWDULDQ�
law and the ending of impunity for war criminals stand in real danger of being reversed. If 
the leading democracies turn their back on an international rule of law and if the world’s most 
powerful democracy does not respect its international treaty obligations, there is little hope 
for support in that direction from the global community.

Hate Speech and Impunity 

Hate crime is the most severe expression of discrimination and a core fundamental rights 
abuse. It demeans victims and calls into question an open society’s commitment to pluralism 
and human dignity. Hate crime victims are often unable to seek redress against perpetrators for 
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a variety of reasons, meaning many crimes remain unreported, unprosecuted and, ultimately, 
invisible. Sustained and concerted action, notably by the police and the courts, is necessary to 
protect the rule of law and human rights in the country. Democracy is seriously threatened by 
the upsurge of hate crime and a weak state response. Domestic and international anti-racism 
law has been used inadequately, or not at all, to this end. This is particularly true with regard 
to hate-crime related activities of political organisations. 

Many western countries already do criminalize hate speech in a more encompassing way, 
although enforcement is often weak and spotty. The United States, however, stands almost 
alone in its’ veneration of free speech at almost any cost. The U.S. Supreme Court insists that 
the First Amendment protects hate speech unless it constitutes a “ true threat” or will incite 
imminent lawless action. Hate speech, often dismissed as bigoted ranting or merely painful 
words, could also serve as an important warning sign for a much more severe consequence: 
genocide. Increasingly virulent hate speech is often a precursor to mass violence. The world 
VDZ� KRZ� KDWH� VSHHFK� OHG� WR� WKH� +RORFDXVW� DQG� KRZ� KLJK� OHYHOV� RI� LQÀDPPDWRU\� VSHHFK�
preceded Rwandan genocide and the Bosnian war of the  mid-1990s. Since then, the ICJ 
Tribunal for Rwanda  has recognized the relationship between hate speech and genocide 
E\�WU\LQJ�WKH�ZRUOG¶V�¿UVW�³LQFLWHPHQW� WR�JHQRFLGH´�FDVHV��FRQYLFWLQJ�UDGLR�EURDGFDVWHUV��D�
newspaper editor, and even a pop star for the crime. The world also saw how the virulent 
anti-Muslim hate speeches and sermons of Wirathu ( branded as the ‘Face of Buddhist terror’ 
by the Time Magazine) led to the Rohingyan genocide. In 1995 the ICC convicted Jean-Paul 
Akayesu, a former Rwandan bourgmestre—or mayor—for incitement to genocide after he 
gave a speech that was immediately followed by massacres.

Hate speech should not be tolerated in the name of free speech. The idea that vulnerable 
persons and groups should have to tolerate hate speech against them in the name of freedom 
of expression—often over decades or a lifetime—is offensive. The right to free speech is 
a fundamental value, but it should not be allowed to outweigh the basic human rights of 
other people, especially their right to life. Hate speech is evidence of social disease; no more 
evidence should be required to accept that action needs to be taken to ensure the safety of 
our fellow persons. The dehumanising language consistently used by many folks of different 
shades around what has become a deeply polarising issue. A common objection to prosecuting 
hate speech is that it might endanger speech that counters hate speech. Another objection is 
that prosecuting hate speech removes accountability from those who actually commit the 
violence, turning violent perpetrators into victims of hate speech. But no-one is suggesting that 
hate speech causes people to act against their will or takes away their personal responsibility.

Typically, hate speech creates an environment in which a person who is already sympathetic 
to the views of the speaker feels validated and encouraged to take action, with a reduced fear 
of punitive consequences and even anticipation of praise and support from the in-group that 
shares their views. Nothing prevents a hate-inspired murderer from being prosecuted in the 
same way as any other violent murderer—in fact, many countries mete out harsher penalties 
for hate-motivated crimes. But those who inspired the murderer should also be prosecuted 
separately under hate speech laws.

Violent acts of hate are generally preceded by hate speech that is expressed publicly and 
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UHSHDWHGO\�IRU�\HDUV��LQFOXGLQJ�E\�SXEOLF�¿JXUHV��MRXUQDOLVWV��OHDGLQJ�DFWLYLVWV��DQG�HYHQ�WKH�
state. Some examples include Anders Behring Breivik’s terrorist acts in Norway (June 2011), 
the assassination of Kansas abortion provider Dr. George Tiller (May 2009) and other abortion 
providers in the 1990’s, the Rwandan genocide against the Tutsis (1994), the ethnic cleansing 
of Bosnian Muslims in Bosnia-Herzegovina (1992-1995), and the Nazi Holocaust. Courts 
of law should be able to look at broader patterns of hate speech in the culture to determine 
whether a hateful atmosphere inspired or contributed to violence, or would likely lead to 
future violence. When hate speech is relatively widespread and acceptable (such as against 
0XVOLPV�RU�DERUWLRQ�SURYLGHUV���LW¶V�QRW�GLI¿FXOW�WR�VHH�WKH�PDLQ�SUHFXUVRU�WR�YLROHQFH²DQ�
escalation of negative behaviour or rhetoric against the person or group.

It is imperative to pinpoint the main purveyors of hate speech that lead to violent crimes. 
In the Norway shootings, the killer Breivik relied heavily on writings from Peder Jensen 
(“Fjordman”), Pamela Geller, Robert Spencer, Mark Steyn, Jihad Watch, Islam Watch, 
Front Page Magazine, and others. Such individuals and groups should also be charged with 
incitement to hatred and violence. Similar culpability for the assassination of Dr. George 
Tiller should rest on the shoulders of the extremist anti-abortion group Operation Rescue 
and Fox News commentator Bill O’Reilly. In general, anyone spewing hate to an audience, 
especially on a repeated basis, could be held criminally responsible. This would include 
politicians, journalists, organizational leaders and speakers, celebrities, bloggers and hosts of 
online forums, and radical groups that target certain categories of people. We also need to hold 
people in accountable positions to a higher standard, such as political leaders, government 
employees and contractors, ordained religious leaders, CEOs, and the like.

Criteria by which to assign culpability could include a speaker’s past record of prior hate speech 
against a particular person or group, how widely and frequently the views were disseminated, 
DQG� WKH� VSHFL¿F� FRQWHQW� DQG� IUDPLQJ� RI� WKHLU� YLHZV�� ,Q� FDVHV�ZKHUH� YLROHQFH� KDV� DOUHDG\�
occurred, judges could determine how likely it was that the violent perpetrators had been 
H[SRVHG�WR�VRPHRQH¶V�VSHFL¿F�KDWH�VSHHFK��DQG�KDQG�GRZQ�KDUVKHU�VHQWHQFHV�DFFRUGLQJO\�

The State’s indifference regarding hate speech by some political parties is obscene. It is 
H[WUHPHO\�LPSRUWDQW�IRU�SXEOLF�¿JXUHV��WKH�SHRSOH�LQ�SRZHU��WR�FOHDUO\��XQDPELJXRXVO\�DQG�
publicly talk about the topic of hate crime and, in those utterances, to unequivocally express 
disapproval and criticism. This message has to reach the masses. It is simply not allowed to 
beat anyone because of their skin colour, sexual orientation or disability. It is prohibited to 
insult anyone because of his/her religion which is different.” (Victim support service, Poland). 

The spectre of collateral damage and the protection of the powerful are a big part, but only 
part, of the story behind cultures of impunity. Another reason for failures to prosecute lies 
in public deference to authority and what might be thought of as motivated blindness. Many 
SHRSOH�VLPSO\�GR�QRW�ZDQW�WR�VHH�RI¿FLDOV�WKH\�UHVSHFW�DQG�GHSHQG�RQ�DV�EHLQJ�UHVSRQVLEOH�IRU�
crimes. They are especially disinclined to accept testimony about such crimes from members 
of minority groups whom they distrust. If doubt exists or can be plausibly manufactured, 
WKRVH�LQ�DXWKRULW\�JHW�WKH�EHQH¿W�RI�LW��

Changing settled expectations about exemptions from legal accountability is no simple 
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matter. In all these areas, there is a tension between justice for individuals and reform of the 
institutions. There is a long way to go in ending impunity and assuring that the law applies to 
everyone. With such formidable barriers to prosecution, it is a formidable challenge to turn a 
culture of impunity into a culture of accountability. From the public’s perspective, this should 
however not be an either/or choice. The public has a right to both individual and institutional 
accountability. But how to get that accountability as well as sustained institutional change is 
H[WUHPHO\�GLI¿FXOW�

International Focus on Impunity in Sri Lanka

Sri Lanka offers a potent lesson to other countries in Asia in its cynical adherence in theory 
WR�LQWHUQDWLRQDO�ODZ�QRUPV�ZKLOH�EODWDQWO\�ÀRXWLQJ�WKHLU�VXEVWDQFH�WKURXJK�WKH�WUHDWPHQW�RI�
its citizens. Lack of government action to hold perpetrators accountable in the past has led to 
a culture of impunity in Sri Lanka, These patterns of impunity have persisted for decades on 
the part of successive governments and have impacted on vulnerable segments of the majority 
DV�ZHOO�DV�WKH�PLQRULW\�FRPPXQLWLHV�ZLWK�VLQJXODU�IRUFH��5DWL¿FDWLRQ�RI�LQWHUQDWLRQDO�WUHDWLHV�
has failed to ensure basic protections for the minorities or for political dissenters, journalists 
and activists.  In Sri Lanka, multiple governments have contributed to the crisis of impunity.

A 150-page report by the International Commission of Jurists(ICJ), ‘Authority without 
Accountability: The Crisis of Impunity in Sri Lanka (2012), described how decades of 
(PHUJHQF\�UXOH�DQG�OHJDO�LPPXQLWLHV�JUDQWHG�WR�WKH�3UHVLGHQW�DQG�RWKHU�JRYHUQPHQW�RI¿FLDOV�
weakened the checks and balances in the Sri Lankan government, while political interference—
SDUWLFXODUO\�LQ�WKH�FRQGXFW�RI�WKH�RI¿FH�RI�WKH�$WWRUQH\�*HQHUDO²LQ�SUDFWLFH�OHG�WR�D�IDLOXUH�
of justice in a number of key cases. This situation constitutes a serious breach of Sri Lanka’s 
international obligation to protect and promote human rights. The failure by public authorities, 
ZKHWKHU�GXH�WR�OHJDO�REVWDFOHV�RU�ODFN�RI�SROLWLFDO�ZLOO��WR�IXO¿O�WKDW�LQWHUQDWLRQDO�REOLJDWLRQ�
DQG�EULQJ�SHUSHWUDWRUV�RI�KXPDQ�ULJKWV�YLRODWLRQV�WR�DFFRXQW��LV�WKH�GH¿QLWLRQ�RI�LPSXQLW\�

It further states, ‘impunity has over the years become institutionalized and systematized: 
mechanisms to hold state actors to account for their actions have been eroded; checks on 
the arbitrary use of power have been diluted, if not dissolved; institutions to protect the 
independence of the judiciary have been eviscerated; the Attorney-General has become 
SROLWLFL]HG��DQG�SROLWLFDO�IRUFHV�KDYH�FRQWLQXDOO\�VRXJKW� WR� LQÀXHQFH�DQG�LQWHUIHUH�ZLWK�WKH�
judiciary. Blatant disregard for the rule of law and the independence of the judiciary has 
crippled the justice system, leaving victims with little or no prospect of remedies or reparations 
for serious human rights violations’.

In 2011, the United Nations Report of the Secretary General’s Panel of Experts on Accountability 
concluded that the (then) current approach to accountability in Sri Lanka does not correspond 
to basic international standards that emphasize truth, justice and reparations for victims. The 
Report went on to note that the criminal justice system is ineffective in combating a culture of 
impunity, citing a lack of political-will in the pursuit of accountability.

UN Human Rights Committee, in its’ ‘General Comment’ stated, ‘The duty to guarantee 
human rights is grounded in both international law and customary international law. In 
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order to give effect to these guarantees, Sri Lanka must implement its international rights 
obligations in domestic law; refrain from violating human rights in both acts and omissions; 
and adopt measures to guarantee the enjoyment of human rights and to protect persons from 
the impairment of the enjoyment of human rights by third parties, including private actors. 
Sri Lanka must also act to prevent human rights violations and when such violations occur, 
investigate and hold accountable those persons responsible and provide for access to a remedy 
and reparation arising from the violations’. 

According to the Report tabled at the Human Rights Council in the latest examination of the 
government’s stalled reconciliation promises, Sri Lanka has made “virtually no progress” on 
probing allegations of war crimes and crimes against humanity. The risk of new violations 
increases when impunity for serious crimes continues unchecked. The lack of accountability 
for past actions likely contributed to the return of violence against minorities. Rights groups 
draw a direct line between post-war impunity to continuing abuses and political crises that 
hamper the country. (In respect of anti-Muslim violence) , Alan Keenan, a Sri Lanka analyst 
with the International Crisis Group, calls Buddhist-Muslim tensions “a second fault line” that 
threatens to explode. (This) report before the Human Rights Council calls last year’s violence 
a “very dangerous pattern” moulded by the failure to prosecute past abuses. The lack of 
accountability for past actions likely contributed to the return of violence against minorities . 

7KH�IDLOXUH�WR�WDFNOH�LQVWLWXWLRQDOL]HG�LPSXQLW\�VLQFH�WKH�HQG�RI�WKH�DUPHG�FRQÀLFW�LQ������KDV�RQFH�
more been highlighted, whilst this session has been underway, by a new wave of targeted violent 
attacks against the Muslim population. Regrettably, the law enforcement authorities failed to uphold 
and enforce law and order in a timely manner and may even, in some cases, allegedly have 
been complicit.. Little progress on accountability for crimes under international law and other 
human rights violations and abuses and this failure to address key emblematic cases have 
hardened a climate of impunity, allowing ethnic and religious tensions to deepen social divides 
– such as during the recent attacks on Muslim homes, businesses and places of worship. It is 
worrying to see the recurrence of hostility and violence against ethnic and religious minorities 
in Sri Lanka. While the government has committed itself to a process of reconciliation, the 
wounds of the past will only heal if there is justice, truth and reparation.

Contextualizing Hate Attacks/Communal Violence:

Background Study 

A Small Island of many people’, wrote S.J. Thambiah, in his lucidly written book, “Sri 
Lanka–Ethnic Fratricide and the Dismantling of Democracy”, ‘ whose political machinery 
is running down in an environment of increasing fragmentation and factionalism. The hopes 
of yesterday…have become fast evaporating fantasies’. In this context, Peter Kloos in 
‘Democracy, Civil War and the Demise of the Trias Politica in Sri Lanka’, too queries ‘So 
how does one explain the transformation from a promising democracy in the 1940s to the state 
RI�WKH�SUHVHQW"¶�DQG�FRQWLQXHV��³WKH�LQWURGXFWLRQ�RI�WKH�PDMRULWDULDQ�PRGHO�RI�GHPRFUDF\�UXOH�
in Sri Lanka chosen already during the late-colonial period paved the way for political forms 
that were undemocratic in the moral sense of the term. Far-reaching decisions regarding the 
political process are based on political expediency rather than on fundamental discussions of 
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democratic rule”.

History is integral to understanding the ethno-politics of any nation The history of nationalism 
in Sri Lanka can roughly be traced back to the second half of the 19th century. Many have 
however argued that the rise and institutionalisation of Sinhala-Buddhist nationalism in post-
LQGHSHQGHQW� 6UL� /DQND� EHDU� PXFK� UHVSRQVLELOLW\� IRU� WRGD\¶V� HWKQLF� FRQÀLFWV� EHWZHHQ� WKH�
majority Sinhalese state and the minorities. Ironically, the competition among the Sinhala 
ruling classes, for acquiring state resources and political capital, has turned nationalism 
into the ruling ideology and the state ideology of Sri Lanka. In the overall context, divisive 
nationalist posturing from the country’s main ethnic communities has presented the singular 
most formidable challenge to reconciliation, social cohesion, and the vision of creating a united 
Sri Lanka. The two most assertive nationalisms that have emerged in post-independence Sri 
Lanka, Sinhala and Tamil nationalisms gave rise to a bi-polar debate in the national discourse. 
,Q�IDFW��7DPLO�OHDGHUV�DV�ZHOO�ZLWKRXW�¿QGLQJ�FRPPRQ�JURXQG�WR�FUHDWH�QDWLRQDO�LQWHJUDWLRQ�
too demanded majoritarian status, in response to its marginalization rather than ethically re-
FRQ¿JXULQJ�WKH�GLVFRXUVH�WR�UH�LPDJLQH�WKH�QDWLRQ�DV�D�PRUH�LQFOXVLYH�VLWH�EDVHG�RQ�SULQFLSOHV�
of justice and equality for all communities as another analyst Qadri Ismail(2005) pointed out. 
Thus, it is said that if the idea of national reconciliation is to be taken seriously, one needs to 
confront the almost total absence of a space in which ‘Sri Lankan-ness’ (a common identity) 
can be evoked and experienced.

Analysts reasoning out these developments, argue on the contrary, that Buddhism had been 
neglected during colonial rule and that little had been done by post-independence governments 
to rectify the damage. There was a feeling in the majority community that the minority 
community had a disproportionate hold on public service positions. Furthermore, during the 
colonial period, there was growing discontent within the Sinhala-Buddhist community on the 
secondary position of Buddhism in the country.  It was therefore contended that the growing 
disenchantment in the Sinhala-Buddhist community on many fronts, their burgeoning economic 
woes in particular, at least in part has made it easier for nationalistic political posturing to re-
capture its lost appeal. In these circumstances Sinhala-Buddhist ideology began to serve as 
D�QHZ� W\SH�RI�EHQH¿W�H[FKDQJHG�EHWZHHQ� WKH�PDMRULW\�6LQKDOHVH�YRWHUV�DQG� WKHLU�SROLWLFDO�
patrons, without incurring very little or no cost for the patrons.  Overall, Sinhala-Buddhist 
nationalism may thus be seen as a modern political response to newly emerging local and 
JOREDO�VRFLDO�FKDOOHQJHV��ZKLFK�DOVR��EHQH¿WV�IURP�WKH�LQVWLWXWLRQ�RI�PDMRULWDULDQ�GHPRFUDF\��

The Report on ‘Dynamics of Sinhala Buddhist Ethno-Nationalism in Post-War Sri Lanka’ 
published by the Centre for Policy Alternatives (CPA) in 2016 argued that while the vast 
majority of Sinhala Buddhists embrace rationalistic values and are amenable to sharing power 
with the minorities, nationalistic forces within the community continue to subsume moderate 
voices. As a direct result of their dominance and the centre’s apprehensions of triggering an 
extremist backlash, arriving at a sustainable political solution to the country’s ethnic question 
will remain a contentious issue.

It is also pertinent to note that the involvement of Buddhist monks in politics following 
independence in 1948, in effect, transformed Buddhism into a highly politicised religion. 
Buddhist monks became frequent visitors in the corridors of power. Since Independence, 
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Buddhist interest lobbies have been active in politics and politicians seek the support of 
organised Buddhist groups as well as the clergy at elections and their presence at ceremonies. 
Similarly, Buddhist institutions too depend on the state, thus making the relationship a deeply 
symbiotic one’. This explains how majoritarian attitudes and racism became political tools. 
Analysing these developments, a CPA Report (2016) states, ‘Political Buddhism has been linked 
to ethnic violence in both Sri Lanka’s pre and post-independence history’ .The end of the war 
in May 2009 saw the resurgence of Sinhala-Buddhist ethno-nationalism as a prominent force, 
the most patent instance of its link to violence being manifested in the June 2014 anti-Muslim 
riots in the country’s south-western coastal belt’. Social Analyst Dr. Jayadeva Uyangoda 
has argued that ³6LQKDOHVH�%XGGKLVP�KDV�PDGH�QR�VLJQL¿FDQW�FRQWULEXWLRQ�WR�WKH�HYROXWLRQ�
of a non-violent social ideology. On the contrary, the Sinhalese Buddhist historiographical 
tradition and ideology inherent in it supports ethnic political violence”.  . The emergence of 
anti-Muslim hate groups in Post –war Sri Lanka bore Sinhala Buddhist extremist leanings, 
and were spearheaded by some rogue sections of the Maha Sangha.   

As a nation 71 years after gaining Independence, Sri Lanka has thus failed in no uncertain terms 
to build an inclusive, progressive nation in qualitative terms – to build a sense of common 
identity and a sense of unity. Majoritarian attitudes in statecraft, inability to accept the multi-
cultural, multi-lingual reality of our nation and lack of political commitment in creating ‘Sri-
Lankan-ness’ in the people have thus paved the way to the continuance of an environment 
of increasing fragmentation and factionalism since Independence. It was widely seen that 
SROLWLFDO� SDUWLHV� ODUJHO\� H[SORLWHG� HWKQR�UHOLJLRXV� DI¿OLDWLRQV�ZKLFK� OHG� WR� WKH� SRODUL]DWLRQ�
of ethnic identities. They seldom focussed on the importance of building upon the spurs for 
national unity which arose at Independence and many other subsequent instances in our post-
Independence history. Many broken promises given by political parties of all hues to resolve 
the national question, and their hypocrisy and corrupt outlook have been part of the process 
of degeneration of the political culture and today the political leadership of all communities 
have lost their credibility in the eyes of people. Communalist political parties too have also 
been a bane in contemporary Sri Lanka, propagating divisions in terms of race and religion.  

Communal Violence in Sri Lanka-1983 and Beyond!

(WKQLF�RU�UHOLJLRXV�FODVKHV�RU�FRQÀDJUDWLRQV�KDYH�QRW�EHHQ�DQ\WKLQJ�QRYHO�RU�QHZ�WR�WKH�6UL�
/DQND��,Q�IDFW��PRGHUQ�&H\ORQ¶V�¿UVW�HWKQR�UHOLJLRXV�ULRWV�WDUJHWHG�QRW�7DPLOV�EXW�0XVOLPV�LQ�
������)RUPHU�3ULPH�0LQLVWHU�RI�6LQJDSRUH��/HH�.XDQ�<HZ�VDLG�LQ�KLV�ERRN��)URP�7KLUG�:RUOG�
to First: ‘,Q�������ZH�KDG����\HDUV�RI�H[DPSOHV�RI�)$,/('�VWDWHV��6R��ZH�NQHZ�ZKDW�WR�DYRLG�
±�UDFLDO�FRQÀLFW��OLQJXLVWLF�VWULIH��UHOLJLRXV�FRQÀLFW��:H�VDZ�&H\ORQ��6:5'�%DQGDUDQDLNH¶V�
promise to make Sinhalese the national language and Buddhism the national religion was 
the start of the UNRAVELLING of Ceylon. I was surprised when, three years later, he was 
DVVDVVLQDWHG�E\�D�%XGGKLVW�PRQN��,�WKRXJKW�LW�LURQLF�WKDW�D�%XGGKLVW�PRQN��GLVVDWLV¿HG�ZLWK�
the country’s slow rate of progress in making Buddhism the national religion, should have 
done it. Over the years, I watched a promising country go to waste. Sri-Lanka has failed 
because it had weak or wrong leaders’. 

1983 Anti Tamil Pogrom and Institutional Impunity
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7KH�%ODFN� -XO\� DQWL��7DPLO� ULRWV� RI� �����ZHUH� QRW� WKH�¿UVW� RI� LWV� NLQG� LQ� LQGHSHQGHQW�6UL�
Lanka. Anti-Tamil riots had previously taken place in 1958, 1977 and 1981. However, the 
magnitude of violence during these riots was far lesser than the riots of 1983. The 1983 
riots themselves had a highly corrosive and destructive impact on the polity in general and 
on Sinhala-Tamil relations in particular. The government’s inability to provide its citizens 
with basic protection distanced the Tamil population from the country’s leaders. Still worse, 
although not acknowledged, was the widely believed fact that the Jayawardene government 
had a role to play in the 1983 riots. 

The systematic and well-planned nature of the attacks against the Tamils - to which the 
government itself later alluded - ruled out the spontaneous outburst of anti-Tamil hatred 
within the Sinhalese masses. Moreover, the possession of electoral lists by the mobs - which 
enabled them to identify Tamil homes and property - not only implied prior organization, 
for such electoral lists could not have been obtained overnight, but it also pointed to the 
cooperation of at least some elements of the government, who had been willing to provide 
the mobs with such information. Similarly, many government-owned vehicles were used to 
transport the mobs in and around Colombo. The failure of government authorities to offer an 
explanation to this phenomenon (and the very low probability that civilian rioters would have 
had the audacity to carry out such a large-scale take over of government vehicles without 
assistance from internal sources) further raised questions about the government’s role in the 
riots (Senaratne, 1997:45). 

Several eyewitness reports stated that the armed forces and police looked on while arson and 
looting took place and in some instances even took part in the riots. This served to deteriorate 
relations between the two communities even further. (Meyer 2001:121-2). In some instances, 
security forces even took part in the riots. An element of pre-meditation was also noted, as 
in the case of the prison riots that broke out on July 25 which targeted the Tami inmates, and 
it was suspected that prison guards may have provided the Sinhalese inmates with tools to 
break in to the Tamil ward. Amnesty International would later note that prison authorities had 
assisted the rioters at the Welikade prison (Amnesty International 1984:301).

Immediately after the riots, the government overlooked the crimes that had reportedly been 
committed by its own forces and the police. However, increasing pressure from international 
actors forced the government to acknowledge the involvement of some of its forces in the 
riots. The government also promised to hold enquiries on these allegations but very little 
concrete action was taken thereafter. The 1985 annual report of Amnesty International states 
that the Sri Lankan government declared that an inquiry had been held on the July 1983 
PDVVDFUHV�EXW�WKH�ODFN�RI�VXI¿FLHQW�SURRI�UHVXOWHG�LQ�QR�FLYLO�VHUYDQW�EHLQJ�FRQGHPQHG��7KH�
government however stressed that 149 members of its armed forces had been deposed on 
the grounds of disciplinary action (Amnesty International 1985:296). Arrests, torture and 
extrajudicial killings carried out by government forces and the police continued throughout 
1984, so much so that Amnesty International raised concerns over increasing reports of the 
deliberate massacres of non-armed Tamil civilians by armed forces, in retaliation to violence 
perpetrated against these forces by groups of Tamil extremists. Unfortunately, Sri Lanka 
RI¿FLDOV�KDYH�EHHQ�XQZLOOLQJ�WR�KROG�UHSUHVVRUV�WR�DFFRXQW�
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In its 1985 annual report, Amnesty International warned that extrajudicial killings could turn 
into a systematic practice of the security forces as reprisals to the killing of their own men. The 
report stressed that not a single member of the forces was brought before justice for having 
taken part in a presumed extrajudicial killing. In the rare instances where an inquiry was held, 
the report continued, the conclusions of the enquiry had not been made public (Amnesty 
International 1985:295-6). The continuation of violence, together with segregation of the two 
communities led the Tamils to feel that co-existence between the two communities had been 
rendered impossible (Balasingham 2003:69). Whatever the explanation, the immediate and 
long-term consequences of the 1983 riots have had devastating effects on the country, least of 
ZKLFK�ZDV�WKH�FLYLO�ZDU�ZKLFK�ZRXOG�FRQWLQXH��ZLWK�SHULRGLF�FHDVH�¿UHV��IRU�RYHU����\HDUV�
and cost the innumerable number of lives. In July 2004, President Kumaratunga issued a 
national apology for the July ’83 riots as an interim reconciliation measure and appointed a 
special commission to pay compensation to victims who lodged claims with the Commission. 

The government thus shielded the perpetrators from any form of accountability. As Sri Lanka 
VWDQGV� LQ� LWV� RZQ� VKDGRZ�� � LW� VKRXOG� UHÀHFW� RQ� WKH� KDUP� WKDW� LPSXQLW\� KDV� FDXVHG� WR� LWV¶�
LQWHUQDWLRQDO�LPDJH�DQG�WKH�JUDGXDO�HURVLRQ�RI�FRQ¿GHQFH�RI�LWV¶�SHRSOH�LQ�WKH�SURFHVV�RI�UXOH�
of law .Failing to hold those accountable for their actions, and inactions that lead to harm and 
loss, and compensate the victims adequately, fails humanity as a whole. Thus ,the irony of this 
South Asian Island nation falling from grace, after being a promising democracy in the 1940s 
can best be explained by political expediency and mismanagement of ethnic tensions, and the 
fanning of ethnic prejudices, which have been the foremost factor in retarding the country’s 
GHYHORSPHQW��7KH�LQDELOLW\�WR�VHWWOH�FRPPXQDO�GLIIHUHQFHV�DQG�KDYH�¿UP�FRQWURO�RI�H[WUHPLVW�
elements as well as failure to combat impunity , have been a severe cost to development. 

Post War Period and the Impunity Culture 

Sri Lanka’s civil war, which spanned more than a quarter of a century, ended in 2009. With 
more than 100,000 war casualties and one million refugees, it represented one of Asia’s 
PRVW�YLROHQW��GHVWUXFWLYH�DQG�LQWUDFWDEOH�FRQÀLFWV��$�GHFDGH�VLQFH�DFWLYH�PLOLWDU\�KRVWLOLWLHV�
ended, there has been no progress towards constitutional and political reforms addressing 
WKH�SUREOHPV�RI�SOXUDOLVP�DQG�GHPRFUDF\�WKDW�OD\�DW�WKH�KHDUW�RI�WKH�FRQÀLFW��QRU�D�OHJLWLPDWH�
process of truth and accountability for war-time abuses. Instead, Sri Lanka is steadily moving 
in the direction of becoming an authoritarian state, with the rule of law and governance under 
attack, the ascendance of majoritarian ethno-religious intolerance, and an overall decline in 
democratic and human rights standards as well as a pervasive culture of impunity both with 
regard to past abuses as well as post-war governance.

Although the war ended in 2009, lessons were not learnt. Post-war triumphalism, racist 
politics, and chronic corruption have been continuing regardless, with the country losing yet 
another historic opportunity to ensure ethnic harmony and mobilise its’ entire resources for 
economic and social development. Demonising the Muslims then became the next strategy 
of the political schemers. The end result was both the numerically smaller Tamil and Muslim 
communities feeling disempowered and disillusioned while even the majority Sinhalese 
feeling aggrieved in many areas. 
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Despite the nation’s resolve not to allow any repeats, the mentality, the politics and rhetoric 
which enabled and created July’83 sadly did not entirely left the public discourse. Worryingly, 
the same rhetoric later emanated from the Sinhala Extremist groups particularly in the Post-
war period , in relation to the Muslim community, who became their next target, in the Post 
war period. Rising violence against religious minorities cannot be treated as an isolated issue. 
Tapping into longstanding insecurities that the majority community of the country is under 
threat, these groups began to demonise Islam and Muslims, presenting them as a religious, 
cultural and economic threat to the country. Such militant groups operated openly without fear 
of sanction, with minimal interference from the law enforcement authorities. These groups 
also used social media spaces to play on these fears, fuel tensions, and encourage, incite and 
plan violence to spread fake news, canards and misconceptions about Muslims, borrowing 
inspiration from global Islamophobia platforms. Mahinda Rajapakse government then looked 
on regardless. However, the racism and impunity culture continued in various forms even 
under the Maithri S.- Ranil W. coalition government too. 

Anti-Muslim Violence in Post-war Sri Lanka: The Puzzle of Continuing Impunity

In 2011, there was a phenomenon called the “grease devils” that struck fear in communities 
in different parts of the country, and particularly those living in areas in which the Muslims 
predominate. On occasion when people from the affected communities gave chase, they found 
the suspected grease devils running into camps of the security forces in their bid to getaway. 
As suddenly as it started the grease devil phenomenon ended. There were no arrests by police 
that led to convictions.

Religious extremism and hate campaigns have targeted minorities and resulted in many 
incidents of violence in the post -war context, primarily due to the activities of and ‘hate 
speech’ disseminated by extremist organisations such as the Bodu Bala Sena (BBS), Sihala 
Ravaya and Ravana Balaya. No meaningful steps to curb the activities of these organisations 
and hold them to account were initiated by the Government of Sri Lanka (GoSL), which 
fed  the public perception that it was complicit in their activities. Continuing and egregious 
lapse in the rule of law and the maintenance of the security of all the peoples who inhabit Sri 
Lanka  and a well-orchestrated hate campaign carried out by these groups culminated in the 
anti-Muslim violence in Aluthgama, Beruwela and Dharga Town. It was extremely disturbing 
to note that such violence could take place despite the well-equipped and extensive security 
apparatus and network at the disposal of the GoSL. The inability and/or unwillingness of the 
GoSL to take steps in Aluthgama , illustrated the selective application of the law and further 
fuelled the perception of its complicity in the violence. This was particularly problematic 
in a context where laws were used most effectively to prosecute and/or detain civil society 
activists and media personnel and to silence dissent. There was a widespread perception 
that the purveyors of this spate of religious intolerance and violence enjoyed patronage and 
support from within the government . 

The whole episode of orchestrated hate attacks on Muslims and their properties in Aluthgama 
reportedly began when a Buddhist priest Ven. Ayagama Samitha Thero, Chief Prelate of the 
Kurunduwatte Sri Wijerama Viharaya, Dharga Town alleged that he and his driver Vishwa were 
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attacked in Aluthgama on 12th June 2014 by three Muslim youths, without any provocation. 
%DVHG�XSRQ�WKLV�VWRU\��WKH�¿HU\�PRQN�EHORQJLQJ�WR�WKH�%%6�9HQ�*QDQDVVDUD�YLVLWHG�WKH�DUHD�
and made a provocative speech which led to the spate of anti-Muslim violence. However, 4 ½ 
years later, the judiciary held that there was no case and acquitted all the Muslim youth jailed. 
Goons who were instigated by the BBS reportedly came from outside areas and operated 
under the cover of  a curfew and waged hate attacks. There were charges of complicity on the 
part of some sections of the law enforcement authorities as well.  

The failure of the security forces to apprehend those who have broken the law was at the root 
of the puzzle. It has led to calls for action by the government to uphold the Rule of Law. These 
calls have been made by civil society organizations, political parties, foreign governments 
and also by the Bar Association. The statement issued by the Bar Association set out the 
provisions of law under which the police can arrest those who perpetrate violence and hate 
crimes against the Muslim community and under which the Attorney General’s Department 
FDQ�¿OH�LQGLFWPHQWV�LQ�WKH�FRXUWV�RI�ODZ��7KH�SX]]OH�ZDV�WKDW�WKH�SROLFH�KDYH�EHHQ�LQDFWLYH�
LQ� WDNLQJ� WKH�¿UVW� VWHS�ZKLFK�ZDV� WR� REVWUXFW� WKH� YLROHQW� DFWLRQV� RI� WKRVH�ZKR� KDYH� EHHQ�
terrorizing the Muslim community and arrest those who have been videoed and documented 
as having been in the attacking parties.

The evidence of attacks and the identity of the attackers were readily available. A national 
television station, for instance, showed an incident where the temporary shelters of Muslims 
in a rural area were being physically pulled down and demolished by a group of people with 
a prominent Buddhist monk in the picture. Those who have suffered violence and destruction 
at the hands of violent groups have also provided the police with footage of the attacks. The 
irony is that the governmental leaders who are in charge of the security forces have been 
DI¿UPLQJ�WKHLU�RSLQLRQ�WKDW�WKH�SROLFH�RXJKW�WR�DFW��HYHQ�LQ�3DUOLDPHQW��EXW�WKHUH�FRQWLQXHV�
WR�EH�JRYHUQPHQWDO�DQG�SROLFH�LQDFWLRQ�WKDW�LV�GLI¿FXOW�WR�H[SODLQ���7KXV��WKH�SHUSHWUDWRUV�RI�
the Aluthgama anti-Muslim tragedy in 2014, were not punished or dealt with under the law. 
7KHUH�ZDV�DOVR�QR�RI¿FLDO�FRQGHPQDWLRQ�RI�WKH�YLROHQFH��QR�LQTXLU\�DQG�RU�DQ�DSRORJ\�IRU�WKH�
lapses in security and law enforcement from the highest levels of government, augmented by 
no demonstrable assurance that law and order will be impartially enforced by the Sri Lankan 
state. A Commission of Inquiry to inquire into this spate of hate attacks was also basically 
one of the promises which the present government gave during the election campaign, which 
WR�GDWH�UHPDLQV�XQIXO¿OOHG�

Although the anti-Muslim violence has got the centre stage at this time, there was also anti-
Christian violence that has been directed for a longer period against evangelical Christian 
groups that engage in their missionary activities. The National Christian Evangelical Alliance 
has reported that since the beginning of this year, over 20 incidents of violence and intimidation 
took place against Christian places of worship across the country.

In  2018..

During  February- March 2018 period, Muslims of Sri Lanka specially in the Eastern as well in 
the Central Province and surrounding areas were subjected to a cycle of mortal fear psychosis 
as a result of a well-orchestrated hate campaign and hate attacks carried out by thugs and goons 
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and organised by hate groups and movements with Sinhala Buddhist labels and extremist 
DJHQGDV�UHSRUWHGO\�ZLWK�SROLWLFDO�FRQQHFWLRQV��7KH�DQWL�0XVOLP�YLROHQFH�VSUHDG�OLNH�ZLOG�¿UH�
LQ�WKH�FRQWH[W�RI�DSDWK\�RI�WKH�RI¿FLDOGRP��WR�PDQ\�DUHDV�LQ�WKH�&HQWUDO�3URYLQFH��'HVSLWH�
many arrests at the initial stages, the hate groups behind the well-orchestrated hate campaign 
in the Post era, were allowed to operate and be active specially through social media spewing 
anti Muslim hate despite many representations made and video evidence submitted. Although 
VRPH�DUUHVWV�ZHUH� WKHQ�PDGH�� WKH�0XVOLP�FRPPXQLW\�YLUWXDOO\� ORVW� FRQ¿GHQFH� LQ� WKH� ODZ�
enforcement machinery and the process of justice based on their earlier experiences. Main 
culprits were later released in early 2019. This failure of successive governments to bring to 
justice those orchestrating the attacks on Muslims has been fuelling more and deadlier cycles 
of violence against them.

Sri Lankan analysts have been warning that the violence being systematically unleashed 
on Muslims could provoke a strong response from Muslim youth. It could have “the effect 
of radicalizing Muslim youth and marginalizing Muslim moderates,” writes political 
commentator Dayan Jayatilleka in The Island newspaper.   Recalling how Sinhala racists 
repeatedly attacked the island’s Tamils “to put them in their place” and the role this played 
in spawning Tamil militancy and a three-decade long civil war, Jayatilleka points out that 
this “story is being repeated [now] with the Muslims. We have come one step closer to the 
emergence of Islamist terrorism in Sri Lanka”. Indeed, with every incident of violence being 
XQOHDVKHG�RQ�0XVOLPV�DQG�WKH�VWDWH�DYRLGLQJ�UHLQLQJ�LQ�WKH�6LQKDOHVH�H[WUHPLVW�RXW¿WV��6UL�
Lanka is giving Muslims reason to pick up arms, if only to defend themselves. The Muslim 
community in Sri Lanka has kept itself busy with business and trade so far. That is in danger 
of changing. And for that, Sinhalese extremists and their patrons among politicians and 
parliamentarians are to blame.

The State is obligated to ensure the safety of its citizens - by all measures. However, it failed 
WR�SURYLGH�WKH�VHFXULW\�LQ�0DUFK�������LQ�VSLWH�RI��ZDUQLQJV��3ROLFH�DQG�ORFDO�RI¿FLDOV�ZHUH�
bystanders at critical phases – the state responses came after preventable tragedies had 
happened. In recent years, the state has not apprehended the instigators who had a trail of 
law breaking leading to their sense of impunity. The minimum that the State can do is to 
compensate those affected fairly and rapidly. It is to be granted that the State has been saying 
all the right things about recovery. The leadership has attempted to move fast to expedite its 
usually cumbersome processes. But implementation was at snail’s pace. In a study published 
in the Ground-views (12/06/2018), individuals whose homes and businesses were damaged 
by Sinhala-Buddhist extremist mobs spoke with increasing frustration of the inadequate State 
response to the violence. In respect of the Ampara tragedy, it was reported that not only that 
those responsible were not brought to book, but also the victims and their businesses burnt 
and the mosque damaged on a false pretext, were not compensated for as well.

Overall, the impunity enjoyed by the perpetrators of these crimes, amongst others, serves as 
a testament to the lack of willingness by the Sri Lankan authorities to hold those responsible 
for serious human rights violations accountable for their actions.
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Post-Easter Sunday Tragedy  

Akin to America’s 9/11, Sri Lanka’s 21/04 – the black Easter Sunday where a spate of 
despicable terror attacks targeted some churches and high-end hotels by an ‘extremist’ group 
– has become the latest watershed which would hereafter divide this island nation’s post-
independence period. It was a game changer – the day that has virtually changed every aspect 
of life in this Paradise Isle, particularly for the Muslims. It has been a national tragedy, where 
harassment, discrimination and a well-orchestrated hate campaign has been taking shape in 
the public domain, demonising and alienating Muslims by exploiting the strong emotions 
EHKLQG�WKH�ÀRZLQJ�WHDUV�VKHG�E\�D�JULHYLQJ�QDWLRQ��IRUFLQJ�WKH�FRPPXQLW\�LQWR�D�µGHHU�LQ�WKH�
headlights’ and besieged mentality. Another disaster indeed in the making – perhaps, much 
worse!

It is an irony that the Muslims of Sri Lanka, who gave crucial support to gain Independence 
in 1948 as well as to end the ruthless Tiger terror in 2009, are now being tar-brushed as 
‘extremist’ and asked to assume collective guilt for this Easter tragedy. It is also an irony 
that the mainstream opinion has been strongly gravitating towards alienating the Muslim 
community from the public space on this count when there is clear evidence regarding the 
failure and culpability of the State and its Intelligence arm. According to the evidence, the 
State and its Intelligence arm ignored many repeated warnings about the impending Easter 
attacks, both from foreign governments and from within the Muslim community itself. 

Thus, in the backdrop of a near ‘free-for-all’ post-tragedy environment, there has been a rise in 
unbridled hate speech both in the mainstream as well as social media, the sharing of fake stories, 
canards often borrowed from the global Islamophobia platforms, and the usual quoting of Qur’anic 
YHUVHV�RXW�RI�FRQWH[W��$Q�XQRI¿FLDO�ER\FRWW�RI�0XVOLP�EXVLQHVVHV�ZDV�DOVR�PRRWHG� WKURXJK�VRFLDO�
media. Muslim women in their Islamic attire are the most affected, being insulted and denied entry 
WR�KRVSLWDOV��JRYHUQPHQW�RI¿FHV��DQG�VFKRROV��µ0HGLD�WHUURULVP¶�PDGH�WKH�HQWLUH�0XVOLP�FRPPXQLW\�
suspects in the eyes of the wider society, making them feel unsafe and insecure all over the country.

Mainstreaming Anti-Muslim Hate  

There were increased spate of communal violence against the Muslim community after two 
weeks of relative lack of violence (thanks to the sagacious leadership of the Cardinal), since 
the Easter Sunday attacks. However, In mid-May, there were well- orchestrated hate attacks 
by goons with political links, in Negombo, Chilaw, Kurunagala, Kuliyapitiya, Hettipola, 
Dummalasuriya, Rasnayakapura, Kobeigane, Bingiriya among others, which led to  Muslim 
homes, businesses and places of worship being targeted by violent individuals and groups, 
with incidents reported also during curfew hours. This violence was encouraged by the 
viral circulation of video clips and provocative posts inciting violence against the Muslim 
community. Reports indicating inaction and/or delays in response to this violence by the 
VHFXULW\�DXWKRULWLHV��\HW�DJDLQ�UHÀHFWHG�DQ�XQIRUWXQDWH�WUHQG�ZKLFK�ZHUH�UHSHDWHGO\�ZLWQHVVHG�
in the past. Inaction and/or unwillingness to prosecute any person for inciting racial and 
religious hatred have exacerbated a culture of impunity. 

On the contrary, Muslims were particularly targeted with arbitrary arrests. Of 2,289 people 
arrested for the Easter Sunday attacks, 1,820 were Muslims, and most were on trivial charges. 
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For example, an elderly man was arrested for having a Qur’anic verse, and a pregnant lady 
was arrested for wanting to vomit.  Furthermore, a 47-year-old grandmother was arrested and 
KHOG�XQGHU�WKH�,&&35�$FW�ZLWKRXW�EDLO��RQ�D�ÀLPV\�FKDUJH�RI�ZHDULQJ�D�GUHVV�ZLWK�D�SLFWXUH�
of a ship steering wheel. This steering wheel looked similar to a ‘Darmachakra’ – a symbol 
of the Buddhist faith – and thus, insulted Buddhism.  This was a blatant abuse of the ICCPR 
Act and a violation of the same fundamental rights that this Act was intended to protect, as per 
Human Rights Lawyer J.C. Weliamuna. 

What was  worrying in this backdrop has been that the State and the law enforcement authorities 
appear to be complicit in, and fail to prevent, this dangerous process of marginalisation and 
demonisation of the Muslim community, according to eye witnesses. They appear to turn 
a blind eye to the wider machinations at play, in order to put their security and safety at 
risk and, by failing to decisively act upon and prevent the increasing level of harassment, 
discrimination and gross human rights violations. By default, Muslims were portrayed as 
SDUW�RI�WKH�SUREOHP��UDWKHU�WKDQ�WDNHQ�LQWR�FRQ¿GHQFH�WR�EH�SDUW�RI�WKH�VROXWLRQ��DV�UDWLRQDOH�
dictates. There were open discrimination and harassment of Muslims by government or public 
authorities. The recent circular issued by the Public administration ministry regarding attire 
to be worn both by the staff and the public discriminated against primarily Muslim women. 
There were also instances where lawyers attached to some BASL branches refused to appear 
for Muslim victims. Recently, Wennappuwa Pradheeshiya Sabah wrote to the Police to take 
action to bar Muslim traders from the local Dankotuwa weekend Pola(fair). There were also 
regular incidents of Muslim women being brazenly shut out of public space like hospitals and 
schools because of arbitrary attire restrictions.   

7KH�PRUH�ZRUU\LQJ�DVSHFW�KDV�EHHQ� WKH� LQYROYHPHQW�RI�VRPH�LQÀXHQWLDO� URJXH�VHFWLRQV�RI�
WKH�%XGGKLVW� FOHUJ\� LQ� OHDGLQJ� WKHVH� KDWH� FDPSDLJQV� DQG� WKH� KHVLWDQF\� RI� WKH� RI¿FLDOGRP�
to prosecute them. This is in complete contrast to the matured leadership given by both the 
Catholic Cardinal and the greater sections of the Buddhist clergy to successfully manage 
the raised emotions of the populace in the aftermath. For example, the lead instigator who 
orchestrated the hate campaign in the Post-war period and responsible for the anti-Muslim 
hate attacks in 2014, Ven. Gnanassara  and another monk Ven. Ratana, have been openly 
competing with each other waging a well-orchestrated anti-Muslim hate campaign,  in recent 
times. Latest and the most alarming development was the extremely vitriolic statements made 
by the Asgiriya Chief Buddhist Prelate, such as the stoning of Muslims (to death) and urging 
Sinhala Buddhists to refrain from frequenting Muslim-owned shops and consuming food 
offered by Muslims, in total violation of the principles of the peaceful religion of Buddhism. 
These type of provocative diatribes shows semblance to hate speeches made by Myanmar’s 
Wirathu ( dubbed as the Face of Buddhist Terror by the Time Magazine in 2013),  which sadly 
climaxed into the ongoing genocide of the Rohingyan Muslims. Anti- Hate speech laws or 
ICCPR Act apparently do not apply to them. Centre for Policy Alternatives (CPA) reportedly 
lodged a complaint with the Police against the Chief Prelate of the Asgiriya Chapter over the 
controversial remarks made by him.

The Human Rights Commission of Sri Lanka has, on many occasions, strongly criticised the 
on-going harassment of and discrimination against Muslims, and has even called for decisive 
measures to safeguard everyone’s rights with cultural and religious sensitivity, which to-
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date have by and large fallen on deaf ears. Furthermore,  the UN Special Adviser on the 
Prevention of Genocide, the Delegation of the European Union (EU), and Organisation of 
Islamic Cooperation (OIC), issued strongly worded statements expressing extreme concern 
about the hate attacks, harassment, and  political and religious pressure being directed at Sri 
Lanka’s Muslim community. They stated that these attacks were in violation of the obligations 
under the international law and undermined peace and reconciliation in the country, citing that 
prejudiced and unsubstantiated allegations that are repeatedly published by media serve only 
to fuel intolerance.

Another relevant question which has arisen in the aftermath of the Easter Sunday disaster, 
although not related to his anti-Muslim stance, was the Presidential pardon granted to Ven 
Gnanassara, who was jailed for contempt of Court released from prison on 23rd May 2019 
after few months. Presidential pardons exist to correct miscarriages of justice and are to 
be exercised with extreme caution and gravity and the pardon of Gnanasara Thero cannot 
EH�FDOOHG�D�¿W�DQG�SURSHU�H[HUFLVH�RI� WKDW�SRZHU�E\�DQ\�PHWULF��7KLV�DFW� WKHUHIRUH�UDLVHV�D�
number of pressing questions which the President and the government are obliged to answer. 
CPA stressed; Firstly, it legitimises the view that it is possible to act with contempt for the 
judiciary, be punished through a legitimate judicial process, and then enjoy impunity through 
a pardon granted on political considerations. Secondly, the pardon comes amidst the ongoing 
and extremely tense situation in the country. It has been a mere week since extremist Sinhala 
Buddhist mobs instigated anti-Muslim riots across North Western Sri Lanka. The pardon, 
therefore indirectly, represents a worrying endorsement of such anti-minority sentiment, and 
can only heighten the anxiety and fear being felt by Muslim Sri Lankans today.. Accordingly, 
the government as a whole must justify, with stated reasons, why the grant of a pardon in this 
case will not be inconsistent with the Constitution, the rule of law, and the administration 
of justice in Sri Lanka and will not exacerbate inter-communal tensions. Anything less will 
directly undermine the legitimacy of Sri Lanka’s democracy. 

Role of Social Media in spreading Anti-Muslim Hate 

Anti-Muslim hate speech was generally, qualitatively more vicious and venomous than anti-
LTTE sentiments even at the height of war. Sanjana Hattotuwa, an analyst at the Centre for 
Policy Alternatives in Colombo in 2018, said ‘the government had been late in waking up 
to a problem many had been warning about for years. Many of these individuals have been 
operating with complete impunity, spewing hate and inciting violence, so it’s quite surprising 
WR�PH�WKDW�WKH�JRYHUQPHQW�KDV�¿QDOO\�ZRNHQ�XS�WR�LW�RQO\�DIWHU�WKH�ULRWV���,�WKLQN�LQ�FRXQWULHV�
like ours, where there is a history of communal fault-lines, political unrest, racial tensions 
DQG� LGHQWLW\�FRQÀLFW�� LW� VHUYHV� WR� VHHS� LQWR� WKRVH�FUDFNV��6UL�/DQND�KDG�KLJK� OLWHUDF\� UDWHV�
but poor information literacy, making the problem more acute. It means the population can 
read and write but tends to immediately believe and uncritically respond to that which they 
VHH�RQ�VRFLDO�PHGLD����+DWH�VSHHFK�FRQWHQW�RQ�VRFLDO�PHGLD�VXFK�DV�)DFHERRN�ZDV�GLI¿FXOW�
to monitor or control. Much of it was in the Sinhala language (often also written utilizing 
WKH�(QJOLVK�DOSKDEHW��DQG�KHQFH�UHPDLQ�XQGHWHFWHG¶��81�RI¿FLDO�/HH�FKDUJHG�WKDW�)DFHERRN�
KDG�³VXEVWDQWLYHO\�FRQWULEXWHG´�WR�WKH�FRQÀLFW�LQ�0\DQPDU��)DFHERRN��ZDV�XVHG�E\�³XOWUD�
nationalist Buddhists” to incite “a lot of violence and a lot of hatred against the Rohingya. 
According to reports, Facebook’s role in the anti-Muslim violence in Sri Lanka in March 
2018 too cannot be overstated. Posts spreading blatant misinformation about the community, 
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inciting hate and violence, remained online for days after they were reported.. There is a 
FDOO�WR�VWUHQJWKHQ�KDWH�VSHHFK�ODZV�WR�WDFNOH�ERWK�RQOLQH�DQG�RIÀLQH�KDWH��EXW�WKHUH�DUH�DOVR�
concerns about both the authorities abusing such laws to prosecute their political opponents 
as well as the hesitancy to use the available laws against culprits, thereby leading to impunity.    

Way Forward 

Sri Lanka is facing a crisis of impunity. A common factor in all of the communal violence 
was the successive governments who are afraid to call out and condemn extremist ethno-
UHOLJLRXV�QDWLRQDOLVP�IRU�WKH�WR[LF�LQÀXHQFH�WKDW�LW�LV��,W�LV�LQFUHDVLQJO\�GLI¿FXOW��LQ�IDFW�QHDUO\�
impossible, for people who have suffered serious violations of their human rights to receive 
justice and accountability. Victims and survivors do not receive redress, and perpetrators 
are not brought to justice. The absence of justice removes an important deterrent to future 
perpetrators. This situation constitutes a serious breach of Sri Lanka’s international obligation 
to protect and promote human rights. The failure by public authorities, whether due to legal 
REVWDFOHV�RU�ODFN�RI�SROLWLFDO�ZLOO��WR�IXO¿O�WKDW�LQWHUQDWLRQDO�REOLJDWLRQ�DQG�EULQJ�SHUSHWUDWRUV�
RI�KXPDQ�ULJKWV�YLRODWLRQV�WR�DFFRXQW��LV�WKH�GH¿QLWLRQ�RI�LPSXQLW\�� �8OWUD�QDWLRQDOLVP�LV�D�
very dangerous trend and if meaningful steps are not taken by the authorities, Sri Lanka will 
face ruination. The failure to hold to account, or to take action against these groups has only 
emboldened them further and plunged minorities in a deeper state of fear. In the Post- war 
period, such horrors have been visited upon the country’s Muslim minority in many occasions.

A parallel, problematic trend was the increasing political pressure, and eventual control, 
exerted over all institutions involved in State accountability. The politicization of the 
$WWRUQH\�*HQHUDO¶V� RI¿FH� LQ� UHFHQW� \HDUV� KDV� VLJQL¿FDQWO\�ZHDNHQHG� WKH� DELOLW\�RI� WKH�6UL�
Lankan government to provide accountability, in particular for violations perpetrated at the 
hands of State agents. Legal and constitutional analysts inside and outside Sri Lanka have 
noted with concern the weakening of the Attorney-General’s independence over the years.. 
Further, an independent judiciary, free of any interference from the executive and legislative 
branches, is a necessary precondition for the fair administration of justice and the promotion 
and protection of human rights. It is central to maintaining the rule of law and holding the State 
accountable for its actions, as required under international law. The United Nations General 
Assembly has also on more than one occasion stressed the importance of an independent 
judiciary in promoting and protecting human rights.

Despite many UN resolutions, Sri Lanka’s failure to act to encourage reconciliation revealed 
VLJQL¿FDQW�JRYHUQDQFH�SUREOHPV�LQFOXGLQJ�D�ODFN�RI�ZLOO�WR�LPSURYH�WKH�UXOH�RI�ODZ�DQG�UHYHUVH�
the culture of impunity. The government has done little since the war to get at the fundamental 
SUREOHPV�WKDW�OHG�WR�YLROHQFH��LQ�SDUWLFXODU�WKH�UHSUHVVLRQ�RI�PLQRULWLHV��6UL�/DQNDQ�RI¿FLDOV�
did not make conciliatory gestures that might foster a genuine dialogue. A US Department 
RI�6WDWH�5HSRUW�VD\V�WKDW�JRYHUQPHQW�RI¿FLDOV�DQG�RWKHUV�WLHG�WR�WKH�UXOLQJ�FRDOLWLRQ�HQMR\�³D�
high degree of impunity”((Department of State: 2015, 2).

Recommendations of the International Commission of Jurists(ICJ) 

Overcoming impunity in Sri Lanka will require more than just pledges to respect a commitment 
for law reform from the Government. While the barriers to state accountability are systemic 
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and institutionalized, the real issue is the lack of political will. There commitments are 
meaningless if they are not supported by actions; only when the Government takes concrete 
VWHSV�WR�EULQJ�6WDWH�RI¿FLDOV�WR�DFFRXQW�IRU�WKHLU�FRQGXFW�ZLOO�WKH\�EH�DEOH�WR�UHVWRUH�UXOH�RI�
law and public faith in the justice system. If the government and law enforcement authorities 
were not able to break this cycle of impunity and inaction in the face of violence due to the 
incitement and the hate speech, against ethnic and religious minorities, perpetrators would 
feel so emboldened. Particularly, the  ‘near immunity’ enjoyed by the Buddhist monks and the 
SROLWLFLDQV�WR�VKLHOG�WKHPVHOYHV�IURP�KDWH�VSHHFK��FULPH��FKDUJHV�KDYH�VWLOO�HVFDSHG�RI¿FLDO�
attention.

• Sri Lanka must remove all barriers to State accountability for violations of human rights 
and humanitarian law. Impunity is the failure or impossibility by State authorities – due to 
legal obstacles or a lack of political will – to bring perpetrators of human rights violations to 
DFFRXQW��/HJDO�REVWDFOHV�LQFOXGH��VWDWXWRU\�SURYLVLRQV�FRQIHUULQJ�LPPXQLW\�WR�6WDWH�RI¿FLDOV�
for their conduct; the absence of a criminal offence for the human rights violation (i.e. 
enforced disappearance); the statutory defence of superior orders; the absence of a criminal 
offence for command responsibility. These legal obstacles or barriers to accountability 
foster a climate of impunity, undermining efforts to respect human rights and the rule of 
law.

• States must at all times guarantee victims a right to effective remedy and reparations for 
human rights violations. As part of this obligation, Sri Lanka must put into place effective 
constitutional remedies for violations and investigate credible allegations of human rights 
violations and violations of international humanitarian law effectively, promptly, thoroughly 
and impartially, taking action where appropriate to bring those persons responsible to trial. 
Sri Lanka must also ensure victims of a human rights or humanitarian law violation have 
equal and effective access to justice.

• Investigations into credible allegations of human rights violations must be carried out by 
authorities that are not, individually or institutionally, involved in the alleged human rights 
violations. States must take steps to ensure victims, victims’ families and witnesses are 
protected from threats, intimidation and violence. The State must also take steps to ensure 
WKDW�RI¿FLDOV�LPSOLFDWHG�LQ�KXPDQ�ULJKWV�YLRODWLRQ�DUH�VXVSHQGHG�SHQGLQJ�WKH�RXWFRPH�RI�
the investigation or trial. The State must ensure that victims and victims’ families are kept 
DEUHDVW�RI�GHYHORSPHQWV�LQ�WKH�LQYHVWLJDWLRQ�DV�ZHOO�DV�JLYHQ�DFFHVV�WR�WKH�¿QDO�LQYHVWLJDWLRQ�
report or transcripts of hearings.

• It falls on the State to guarantee judicial independence and it is the duty of all governmental 
and other institutions to respect and observe the independence of the judiciary. Sri Lanka 
must also take steps to strengthen the independence of the Attorney-General. Given the 
widely reported and analysed indifference of the judiciary and the incapacity and apathy of 
JRYHUQPHQW�RI¿FHUV��ODZ�HQIRUFHPHQW��LW�LV�FUXFLDO�WKDW�WKH�JRYHUQPHQW�IRUPXODWH�D�VRXQG�
plan of action to reform these institutions.

• Sri Lanka must limit or institute greater accountability over the powers of the President. 
States must bring perpetrators of human rights violations to justice, irrespective of their 
designation or role within the government.

Other recommendations
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• Due Enforcement of Existing Laws Imperative: There is an overriding view that the 
issue with hate speech laws in Sri Lanka is not about their adequacy, but due and proper 
enforcement. The lack of equal and objective enforcement of these laws appears to be the 
crux of the issue. The problem is essentially an institutional one. It relates to the inability 
DQG�UHOXFWDQFH�RI�SXEOLF�RI¿FLDOV�LQFOXGLQJ�MXGLFLDO�DQG�ODZ�HQIRUFHPHQW�RI¿FHUV�WR�SUHYHQW�
and prosecute religious attacks, and promote an overall climate of religious coexistence. 
This institutional incapacity and apathy is perhaps indicative of a systemic institutional 
subservience to the socio-cultural, economic and political context that prevails over 
community relations in Sri Lanka.

�� 7KH�ODZ�HQIRUFHPHQW�DSSDUDWXV�PXVW�¿UVW�RXWOLQH�DQG�WKHQ�SXUVXH�D�V\VWHPDWLF�PHFKDQLVP�
to practically implement and enforce the legal framework fairly and objectively at all 
realms. Article 19(3) of the ICCPR 3-part test should be ideally applied. Presently, there 
have been many cases where the provisions of the ICCPR Act have been misused and/or 
arbitrarily applied. 

• There should be ‘balanced’ laws to curb the use of  internet and social networking hate 
speech as social media also provide ‘low risk, low cost and high impact online spaces to 
VSUHDG�KDWH�KDUP�DQG�KXUW�DJDLQVW�VSHFL¿F�FRPPXQLWLHV��LQGLYLGXDOV�RU�LGHDV¶�

• Public reporting of hate speech/crimes should be encouraged and Police should not refuse 
to record  complaints, in order to monitor the trends properly

• Religious and political leaders must communicate to the public that “violence against 
minorities will not be tolerated and that no ethnic or religious community are entitled to the 
country over anyone else”. Democracy fails when citizens fail to speak up. For democracy 
to survive and thrive, those who are responsible in societies to keep the masses educated 
should do their job without failure.

• Inter faith dialogue and programs should be worked out both in schools and in the media 
to allay the historical insecurity of the Sinhalese who see themselves as a threatened 
minority”(Tamils being seen as part of a larger Tamil community across the Palk strait in 
neighbouring India’s Tamil Nadu, while the Muslims are seen as “part of a larger collectivity 
- the global Islamic community - who may one day take over Sri Lanka).

In the overall context, what will ultimately work thus will be a holistic approach to 
preventing racial discrimination and racial/ religious hatred, that avoids over-reliance on legal 
prohibition and sanction and focuses on positive measures, especially education, to combat 
racial intolerance and discrimination. The strategic response to hate speech is more speech: 
more speech that educates about cultural differences; more speech that promotes diversity; 
more speech to empower and give voice to minorities, for example through the support of 
community media and their representation in mainstream media. More speech can be the best 
strategy to reach out to individuals, changing what they think and not merely what they do’
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Right to Strike
Srinika Raigamkorale (B.A.M.S., LL.B., LL.M.)

History and the legality of Strikes

Striking has been recognized globally as a right entitled to employees to be used with due 
diligence upon the violation of certain rights entitled upon them. Organized strikes bear an 
interesting history that can be traced back into the past. A strike is commonly known as “a 
refusal to work organized by a body of employees as a form of protest, typically in an attempt 
to gain a concession or concessions from their employers.” 

$V�D�¿UVW�VWHS�LQ�WKH�GLUHFWLRQ�RI�OHJDOLW\��WKH�FRQFHSW�RI�³IUHHGRP�RI�DVVRFLDWLRQ´�ZDV�GUDIWHG�
and brought into discussion by the International Labour Conference in 1927. But, during 
the sessions held in 1928 by the conference the workers group rejected the placing of this 
item on the agenda for certain reasons. Later in 1948 this all important Convention entitled 
the “Freedom of Association and Protection of the Right to Organization” Convention 
No 87. In 1949 this was adopted and followed by the “Right to organize and Collective 
Bargaining” Convention No 98.

$�GH¿QLWLRQ�IRU�WKH�ULJKW�WR�VWULNH�KDV�EHHQ�SURYLGHG�LQ�WKH�µ)UHHGRP�RI�$VVRFLDWLRQ¶�±��nd 
HGLWLRQ�E\�WKH�,QWHUQDWLRQDO�/DERXU�2UJDQL]DWLRQ�LQ������ZKLFK�VSHFL¿HV�WKDW�WKH�ZLWKGUDZDO�
of labour is “one of the essential means available to workers and their organizations for the 
promotion and protection of their economic and social interests”. In the International Labour 
Conference held in 2012 in Geneva, the employers group very clearly articulated the position 
that the International Labour Organization Convention on freedom of association contains 
no explicit or implicit text on a right to strike. It was clearly pointed out that countries can 
have legal domestic provisions with regard to strike action. Also that each country is free 
WR�OHJLVODWH�DV�LW�VHHV�¿W�EXW�VXFK�GHYHORSPHQW�DULVHV�IURP�ZLWKLQ�D�FRXQWU\�DQG�QRW�IRU�DQ\�
international obligation arising from any International Labour Organization convention.

)RU� D�PHPEHU� VWDWH� WR� EH� ERXQG� WR� KRQRXU� WKH� SURYLVLRQV� RI� D� FRQYHQWLRQ�� UDWL¿FDWLRQ� RI�
WKH� VDPH� LV� QHFHVVDU\��+RZHYHU� LQ� SUDFWLFH�� YHU\� RIWHQ�� FRXQWULHV�ZKLFK� KDYH� QRW� UDWL¿HG�
the convention use it as a bench mark. Hence even though Sri Lanka did not ratify the 
Convention No 87 it is used as a benchmark for affairs pertaining to Labour. Examining the 
OLVW�RI�UDWL¿FDWLRQV�RI�WKH�&RQYHQWLRQV�SDVVHG�E\�WKH�,QWHUQDWLRQDO��/DERXU��2UJDQL]DWLRQ��D�
SRLQW�ZKLFK�PD\�VSDUN�LQWHUHVW�LV�WKDW�WKH�8QLWHG�6WDWHV�RI�$PHULFD�KDV�RQO\�UDWL¿HG�YHU\�IHZ�
Conventions, in fact only as few as 7 Conventions, but in actual practice, there are numerous 
laws and safeguards in its system guaranteeing the observance of conditions which are in 
line, or sometimes more stringent than the requirements of the relevant Conventions of the 
International Labour  Organizatioin.

Sri Lankan law does not expressly recognize the right to strike, but legal recognition has 
been given to strikes in the form of certain immunities granted by legislation to strikers and 
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their trade unions. Sri Lankan law gives protection in respect of strikes in contemplation or in 
furtherance of a trade dispute against a civil action for inducing breach of contract and against 
torts and crimes.

7KH� ULJKW� WR� VWULNH� JHQHUDOO\� ÀRZV� IURP� WKH� ULJKW� RI�ZRUNHUV� WR� RUJDQL]H� IRU� WUDGH� XQLRQ�
purposes and the right to bargain collectively which is protected by the right itself. Although 
the right to strike is not protected by the Constitution of Sri Lanka, Article 14 of the same 
protects freedom of association and the right to join a trade union of choice.  

7KH�RQO\�VWDWXWRU\�GH¿QLWLRQ�IRU�D�VWULNH�LQ�6UL�/DQND�LV�IRXQG�LQ�WKH�7UDGH�8QLRQV�2UGLQDQFH�
of 1935. According to the Industrial Disputes act, the term strike shall have the same meaning 
as so contained in the Trade Unions Ordinance, which reads as “the cessation of work by 
a body of persons employed in any trade or industry acting in combination, or a concerted 
refusal, or a refusal under a common understanding of a number of persons who are, or have 
been employed, to continue to work or to accept employment”.  However a strike is not legal 
in Sri Lanka if it is in violation of the Public Security (amended) Ordinance No. 25 of 1947, 
the Industrial Disputes (Amended) Act No 43 of 1950 or the Public Services Act No. 61 of 
1979. Therefore in the context of the Sri Lankan labour law, strike action can be regarded as a 
legitimate trade union activity except in situations where it is restricted by the law. 

In spite of lacking legal recognition, the act of striking is recognized within Sri Lanka. It is a 
EHQH¿W�HQMR\HG�E\�WKH�HPSOR\HHV�ZKLFK�KDV�WR�EH�XVHG�ZLWK�FDUH��7KH�YRLFH�RI�WKH�PLQRULW\�RU�
WKH�OHVV�IRUWXQDWH�LV�EHHQ�PDGH�KHDUG�VR�WKDW�WKHLU�ULJKWV�DQG�RWKHU�EHQH¿WV�DUH�QRW�IRUVDNHQ�LQ�
the rat race of making their rich employers richer despite of the toll it takes on the employees. 
Hence subject to these limitations, the right to strike is enshrined and utilized within Sri 
Lanka. 

Strike as a right 

A strike opens the eyes of the employees in any particular institution to the nature, not only of 
the entrepreneurs but also of the laws and the government of a country as well. It shows the 
employees the power of unity and how their rights can be secured as a collective body, and 
standing up against oppression.

Hereinafter strikes shall be discussed in the view point of it being a right. A right is “any 
DGYDQWDJH�RU�EHQH¿W�FRQIHUUHG�XSRQ�D�SHUVRQ�E\�D�UXOH�RI�ODZ´��7KH�WHUP�ULJKW�LV�RIWHQ�XVHG�
in a wide sense to include liberty as well, but a person does not have the right or the liberty 
WR�LQWHUIHUH�ZLWK�PDWWHUV�SHUWDLQLQJ�WR�RWKHUV��$�ULJKW�FDQ�EH�GH¿QHG�WR�EH�WZR�IROG��$�ULJKW�
could be concerned with those things which one person ought to do for others or, it could be 
concerned with those things that one may do for oneself. Both of them are advantages derived 
from law. Both classes of rights are distinct species that are derived from the same genus.

The right to strike is one of the most fundamental rights enjoyed by employees and their unions 
while it acts as an integral part it their right to defend their collective economic and social 
interests. It also provides employees with the guarantee that their employers will bargain in 
good faith with organizations of employees. 
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7KLV�ULJKW�WR�VWULNH�FDQ�EH�MXVWL¿HG�E\�WKH�IDFW�WKDW�LW�LV�WKH�RQH�ZHDSRQ�ZKLFK�FDQ�FRUUHFW�WKH�
unequal bargaining position between the employer and employees. Hence a strike is a breach 
of a collective agreement as opposed to an individual contract of employment and thereby 
FDQQRW�FODLP�WKH�VDPH�MXVWL¿FDWLRQ�HYHQ�WKRXJK�WKH\�RIWHQ�EDUJDLQ�RQ�DQ�HTXDO�IRRWLQJ��

The right to strike, as of other rights, is not absolute; it is limited and bound by certain 
restrictions. The extent and nature of the limitations to strike varies from country to country. 
There is no universal reason as to the changes in these limitations; the reasons for these varying 
limitations are not always the same. Limitations may stem from different political ideologies. 
The fact pertaining to the existence of suitable alternative methods for the settlement of 
industrial disputes could be a common reason for these changes. Another viable fact would be 
that various countries are in different stages of development.

According to Karl Marx, “economic factors alone are responsible for change in society. 
Economic conditions are the deciding factor in the change in the society.” A constant and 
regular struggle occurs in society where the economically strong tries to exist and survive 
while downtrodding the rest of the society.

The main purpose behind the formation of a Trade Union is presenting the economically 
weak party or employees in a strong manner. According to Section 2 of the Trade Unions 
Ordinance, “Trade Union means any association or combination of workmen or employers 
whether temporary or permanently having among its objects one or more of the following 
REMHFWV��««����G��7KH�SURPRWLRQ�RU�RUJDQL]DWLRQ�RU�¿QDQFLQJ�RI�VWULNHV�RU�ORFNRXWV�LQ�DQ\�
WUDGH�RU�LQGXVWU\�RI�WKH�SURYLVLRQV�RI�SD\�RU�RWKHU�EHQH¿WV�IRU�LWV�PHPEHUV�GXULQJ�D�VWULNH�RU�
lockout… However, a strike is a Trade Union activity; in Sri Lanka a strike does not require 
the support of a Trade Union.

It is commonly interpreted that all rights whatsoever resemble to duties, but legal liberty is 
in reality a legal right not to be interfered with by another person in the exercise of one’s 
activities. It is alleged by the Trade Unions that the real meaning of the proposition that - 
Trade Unions have a legal right to go on a strike as and when they wish - is that the other 
section of the society is under a legal duty not to prevent them from going on strike. However 
Trade Unions or workers cannot go on strike in situations where the rest of the society may 
be disadvantaged. 

If it is legally acceptable for the Trade Unions to have a sphere of lawful and innocent activity, 
it usually takes care at the same time to protect this sphere of activity from alien interference. 
Trade unions can take steps to further their legal and reasonable objectives for which they 
ZHUH�IRUPHG�LQ�WKH�¿UVW�SODFH��$Q�HPSOR\HH�EHIRUH�HPSOR\PHQW�KDV�WKH�OLEHUW\�WR�GHFLGH�RQ�
his career status, but once the employee is contractually bound to an employer the discretion 
of rendering his services ceases to exist. After an employee is employed, considerations such 
as SD\PHQW�RI�ZDJHV��SURYLGLQJ�VWDWXWRU\�EHQH¿WV��REVHUYDWLRQ�RI�ZHOIDUH�OHJLVODWLRQV��DUH�NH\�
features which upon violation would entitle the employees the right to strike, but the most 
crucial factor that should be looked into is, whether the work done by the employee under the 
contract is legal or not. 

A dispute arising between the employees and the management not only affects them but also 
affects the society as a whole. Therefore if by exercising their right to strike the society is 
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affected in a grander scale than the reason for the strike then the right to strike shall not be 
enforced. It cannot be disputed that the right of the workmen to go on strike is subject to the 
larger interest of the society and the morality of the public. The right to go on a strike was 
not granted by any of the statutes but various restrictions and conditions were imposed which 
ZHUH� WR�EH� IXO¿OOHG�E\� WKH�HPSOR\HHV�EHIRUH�JRLQJ�RQ�VWULNH�� ,PSRVLQJ� UHVWULFWLRQV�EHIRUH�
going on strike itself indicates that the employees were not vested with any unconditional 
right to go on strike. It further implies that they can go on strike without following certain 
statutory formalities.

If the rights of these employees are understood and realized by the management, but if the 
employee believes that the right in fact is not a right but a liberty which cannot be equated 
to a right, then the employees could claim to go or to not go on strike. In certain scenarios 
the reasons for going on strikes as given by the employees are for being paid less or other 
EHQH¿WV�QRW�EHLQJ�SURYLGHG��WKHVH�UHDVRQLQJ�FRXOG�MXVWLI\�D�VWULNH��ZKHUHDV�ZKHQ�HPSOR\HHV�
of institutions such as banks, life insurance corporations and other like institutions where 
job security and wages are at its peak go on strike for minor issues such as paying revision, 
bonuses etc. they do not seem to be reasons to justify a strike.

,Q�SULYDWH�XQGHUWDNLQJV��WKH�HPSOR\HU�LV�JHQHUDOO\�LQWHUHVWHG�LQ�SUR¿WV�DQG�SUR¿WV�DORQH��KHQFH�
WKH�ZHOIDUH�RI�KLV�HPSOR\HHV�DQG�RWKHU�LPSRUWDQW�IDFWRUV�DUH�LJQRUHG�LQ�WKH�SXUVXLW�RI�SUR¿WV��
However in public sector undertakings strikes are seen more commonly. It can be observed 
WKDW�WKH�UHDVRQV�IRU�WKHVH�VWULNHV�FDQQRW�EH�VHHQ�H[SUHVVO\�EXW�XSRQ�FORVH�DQDO\VLV�MXVWL¿DEOH�
reasons can be seen. It is undoubtedly the wish of all citizens for progress and development 
in living standards, but this should not be so at the cost of others or of the society. Although 
in theory it is possible to say that the rights of one person are subjected to the interest of the 
society in practice it’s sadly not so.

In the prevailing system of administration of justice, when wages are not paid in accordance 
with the law it is highly impractical for employees to go to courts and wait for years to obtain 
redress for their grievances. Hence employees turn towards exercising their right to strike 
in order to obtain fast solutions and resolve their issues despite of which their daily bread 
ZRXOG�VXIIHU��1HYHUWKHOHVV��WKH�PDQDJHPHQW�ZKLFK�LV�LQWHUHVWHG�RQO\�LQ�SUR¿WV�ZRXOG�UDWKHU�
EH�FRQFHUQHG�ZLWK�WKHLU�EHQH¿WV�WKDQ�WU\�WR�DUULYH�DW�VROXWLRQV�IRU�WKHVH�SUREOHPV��8QGHU�WKHVH�
circumstances, sometimes it becomes necessary to protest in order to attract the attention of 
the management to solve their problems. Further, the right to strike is nowhere provided in 
DQ\�VWDWXWH��EXW�VKRXOG�LQ�IDFW�EH�HDUQHG�WKURXJK�¿JKWV�DQG�VDFUL¿FHV�RI�HPSOR\HHV��+RZHYHU��
it should be accepted by the employees that the mere organization of a strike since it is their 
right, only to be interpreted as liberty, and subjected to restrictions is not in fact a “right” in 
the true sense.

Subjected to the changes that took place in the journey of a “strike” to be made legal, it has 
come a long way in ensuring that the world is not too biased towards those that have everything 
while the persons with lesser or nothing are at the mercy of an almost dictatorship if the right 
had not been recognized. The power of striking was not made absolute but was subjected to 
PDQ\�OLPLWDWLRQV�WR�HQVXUH�WKDW�WKH�EHQH¿W�ZDV�QRW�DEXVHG��0DQ\�HPSOR\HHV�EHQH¿W�IURP�WKLV�
right of striking, and manage to work with dignity and self-respect as many strikes in the past 
KDG�HDUQHG�UHVSHFW�WR�WKH�ZRUNIRUFH�DV�ZHOO��,W�LV�XS�WR�WUDGH�XQLRQV�WR�¿JKW�IRU�ZKDW�LV�GXH�RQ�
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bia,dóh foaj ixl,amh l=ula o@ 
ufkda úoHd WmfoaYl" bia,dï O¾u foaYl oya,dka ukaiQ¾ uy;d úisks

bia,dóh foaj ixl,amh ms<sn| j jvd;a ksjerÈ ú.%yhla  i|yd wms my;ska Wmqgd olajd 
we;s w,a l=¾wdkfha 112 mßÉfþoh fj; wjOdkh fhduq lruq'

zw,a,dya talSh hehs ^kìjrhd& mjikak'

w,a,dya ^fiiaika úiska& m;kq ,nk ^lsisfjl=f.a& wjYH;djla fkdue;af;ls'

Tyq lsisfjl= cks; fkdlf<ah' ;j o Tyq cks; lrjkq fkd,nqfõh' 

;j o Tyqg iudk lsisjla fkdue;Z' ^w,a l=¾wdka 112(1-4&  

foaj ixl,amh ms<sn| idlÉPd lsÍfï§ uqia,sï fkdjk ifydaor ckhdf.a is;a ;=< fndfyda 
úg we;sjkafka foajd,hl jev ys¢kd nj úYajdi lrk foaj wdlD;Skah' fuf,i foaj;ajh 
,nd § keuÿï lrk foú÷kaf.a ft;sydisl f;dr;=re úuiSfï§ olskakg we;af;a fï 
iefjdu iudcfha Ôj;a ù wm w;ßka iuq.;a hy ñksiqka njh' fuf,i ñksiqkag foaj;ajh 
wdfoaY lsÍfuka je<lS i;Hh foú÷ka ljf¾ o hkak ms<sn| b;du jeo.;a lreKq by; w,a 
l=¾wdka jelsfhys oelafõ' fuu jels y;rlska hq;a w,a l=¾wdka mßÉfþoh foaj;ajh ms<sn| 
Wr., f,i ye¢kaúh yel' i;Hh foú÷kaf.ka ñ;Hd foaj;ajh fjkalr y÷kd .ekSfï 
ks¾Kdhlhka f,i by; w,a l=¾wdka jels u.ska bÈßm;a lrkakdjQ lreKq oelaúh yel' 
wm w;f¾ úúO wdldrfha foújre yd tu foújre i|yd bÈl< foajd, olakg we;' fuu 
foújre ish,a, mdfya fuhg fmr Ôj;a jQ hy ñksiqka i|yd miq ld,Sk j ckhd úiska 
foaj;ajh wdreV lsÍfuka we;s jQ foaj ixl,amhls' bia,dufha foú÷ka ye¢kajkq ,nkafka 
zw,a,dyaZ hk kdufhks' fuu zw,a,dyaZ hk wrdì mohg tu NdIdfjys nyq jpkhla fyda 
ia;%S mqreI ,sx. fNaohla fyda fkdue;' tfyhska úYajh iy tys wvx.= ish,af,ys ks¾ud;D 
fukau úYaj md,l yd fmdaIl uyd ldreKsl talSh i;Hh foú÷ka wduka;%Kh lsÍug 
jvd;a iqÿiq kduh zw,a,dyaZ h' thg wu;rj uyd ldreKsl foú÷kagu wdfõksl jQ 
iqúfYaIS .=Kdx. u; .=Kdx. kduhka 99la w,a l=¾wdka yd uqyïuoa ;=udKkaf.a m%ldYk 
wkqj f.dkqfldg we;'    

w,a,dya talShh yd wiuiuh 

• w,a,dya yg yjq,alrejka" iudkhka fyda m%;sjd§ka fkdue;'

• w,a,dya yg msfhl=" ujla" mq;=ka" ÈhKshka" ìßkaoka fyda mjq,la fkdue;'

• keuÿug iqÿiaid w,a,dya yer wka lsisfjl= fyda lsisjla fkdue;'

• úYajfha ish,a, flfrys mßmq¾K wêldrh" Yla;sh yd n,h w,a,dya i;=h'

• ish,af,ys iod;k irK w,a,dya fj;h'

• w,a,dya fj; wjk; ùfuka w,a,dyaf.a n,h jeäùula fyda wjk; fkdùfuka n,h 
wvqùula fyda isÿ fkdfõ'

• w,a,dya mru mßmq¾K;ajfhka hqla; jk w;r ñksia iSudjka lsisjla w,a,dya yg 
fkdue;'
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• ñksia Ôú;fha m%Odk mrud¾:h w,a,dya úiska ;u O¾u ¥;hka u.ska ,ndÿka  
ud¾f.damfoaYhka wkqj Ôú;h ilia lr .ksñka w,a,dyag wjk; whqßka Ôj;a ùuh' 
fuu O¾u ¥; fufyjf¾ wjidk O¾u ÿ;hd f,i meñK we;af;a uqyïuoa ;=udKka 
jk w;r t;=ud u.ska ,nd ÿka foaj mKsúvh w,a l=¾wdka fjhs' fuu ud¾f.damfoaYh 
uq¿uy;a ukqIH j¾.hd fjkqfjka u ,nd ÿkakls' 

kqÿgq foúflfkl= úYajdi lsÍu yß o@

j¾;udk f,dalfha keuÿï lrkq ,nk ish¿ foú÷ka u kqÿgq foújrekah' tu foújreka 
ms<sn| j we;af;a ukqIH yia;fhka fN!;sl øjHhka Wmfhda.S lrf.k iEÿ m%;sud muKs' 
wmf.a oE;ska u ks¾udKh lr.kakd jQ m%;sud keuÿu bia,duh iyuq,ska u m%;slafIam 
lrhs' wmf.a keuÿï ish,a, fhduq úh hq;af;a wmf.a ks¾ud;D jQ i;Hh jQo talSh jQo 
w,a,dya fj; muKla hkak bia,dóh b.ekaùuhs' 

wfoajjd§ ixl,am yd wfoajjd§ oyï woykakka w;f¾ o we;eï úg iDcq j fukau 
jl% wdldrfhka foaj úYajdihla oel .; yelsh' ñksia ukfia ;sfnk hï fya;=jla 
ksid fufia úYajdi lrk nj fu;=<ska meyeÈ,s fjhs' we;af;kau iEu ñksfil=f.au 
ffp;islh wNHka;rfha uq¿ uy;a úYajhg wêm;s .=ma; md,k Yla;shla ;sfnkjd hk 
yeÕSula mj;S' fuu úYajdih Tjqkag ,eî ;sfnkafka Wm;skauh' ufkda úoHd{hska o 
fï nj meyeÈ,sju i|yka lr;s' fï ms<sn| j lr we;s úoHd;aul m¾fhaIKhl m%;sM, 
my;ska Wmqgd olajd we;af;uq'

zTlaia*â úYaj úoHd,fha ufkda úoHd{jßhl jQ wdpd¾h T,sfjrd fmfg%dúÉ mjid isá 
mßÈ ì<skaoka foaj úYajdih yd ;Èka ne£ we;s w;r wfoaj;ajh Tjqka miq j w;a lr 
.kakla njhs' ngysr ´iafÜ%,shdkq úYaj úoHd,h u.ska zoyu yd ufkda úoHdjZ hk 
f;audj hgf;a mj;a jk ,o iïuka;%Khl§ fmr mdie,a orejka mjd Tjqkaf.a fN!;sl 
f,dalh ms<sn| wjfndaOh ;=< foajO¾u ixl,amhka ks¾udKh l< njo wdpd¾h T,sfjrd 
fmfg%dúÉ mjid isáhdh' oyï ms<sn| ufkda úoHd;aul úfYaI{jßhla jk wdpd¾h 
T,sfjrd fmfg%dúÉ mjid isáfha ñksidf.a iajNdúl;ajh foaj úYajdih o ke;fyd;a 
wfoaj;ajh o hkak ms<sn|  ufkda úoHd{hska w;f¾ újdohla ;snq w;r wef.a u;h jqfha 
foaj úYajdih W.kajkq ,nkakla fkdj iajNdjfhka u j¾Okh jkakla njhs' 'The Age'  
iÕrdj fj; weh mjid isáfha foaj úYajdih ñksia ffp;islhg b;d ;Èka u ne£ we;s 
njh' wdpd¾h fmfg%dúÉ mjid isáfha ;u ks.ukhka úúO wOHhkhka u; mokï jQjla 
jk w;r úfYaIfhkau jhi wjqreÿ 4 isg 6 olajd jQ cmdk orejka w;f¾ yd wd.ñl 
úYajdihka y;lg wh;a jQ jhi wjqreÿ 5 isg 7 olajd jQ n%s;dkH orejka 400 la w;f¾ l< 
wOHhkhka fuu ks.ukhg taug WmldÍ jQ njh' wfoaj;ajh iy;sl jYfhkau ;uka 
úiska w;a lr .kakd ia:djrhla jk w;r ñksia iyc;ajfha fldgila fkdjk nj weh 
úiska ;rfhau mjid isák ,§Z' fï ms<sn| jeä úia;r wdpd¾h T,sfjrd fmfg%dúÉf.a 
'Child's Theory of the World' kï .%ka:fha i|yka fjhs' 

tf,iu Tlaia*¾â úYaj úoHd,fha udkj úoHdj yd uki ms<sn| uOHia:dkfha fcHaIaG 
m¾fhaIlfhl= jQ wdpd¾h ciaáka nerÜ ^Dr. Justin Barrett& o ñksiqka ;=< ;sfnk fuu 
iyc foaj úYajdih ms<sn| j fufia mjihs' zmiq.sh oYlhl muK ld,hla ;=< talrdYS jQ 
úoHd;aul idlaISka úuiqulg ,la lsÍfï§ ;j;a jeo.;a lreKla wkdjrKh fjkjd' tkï 
wms fmr is;=jdg jvd fndfyda foaj,a <ud ukfia j¾Okh ;=< iycfhkau wka;¾.; ù 
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;sfnkjd' iajNdúl f,dalh ks¾udKh jQ tlla yd thg wruqKla we;s nj;a hï wdldrhl 
by< nqoaêhla fuu wruqK miqmi isák nj;a ms<s.ekSfï yqremqreÿ njla  <ud ukfia 
iajNdúlju we;s ù ;sfnk nj oel.kak mq¿jkaZ'

wdpd¾h ciaáka nerÜ ^Dr. Justin Barrett& mjik wkaoug zfhdjqka úfha isákakka f,dj 
ishÆ oE wruqKla we;s j ks¾udKh fldg we;s nj is;k ksid Tjqka w;r W;a;Í;r foú 
flfkl= úYajdi lsÍfï mQ¾j keUqrejla ;sfnkjd' tkï flfkla foúhka j úYajdi 
lrkafka ñksia uki tfia úYajdi lsÍug iajNdúlju yev .eiS ;sîu ksihsZ' ciaáka 
nerÜ mjikafkao fuu úYajh ks¾udKh lr mßmd,kh lrkakd jQ ks¾udKlrefjl= 
isákjd hk úYajdih iudcfha n,mEfuka flfkl=f.a is; ;=< we;s fkdjk njhs 
[Justin L. Barrett, Jonathan A. Lanman ) 'The Science of Religious Beliefs']. fouõmshka úiska 
fyda mdi,a wOHdmkh ;=<ska foaj;ajh ms<sn| b.ekaùula fkdl< o l=vd orejka ;=< 
foaj úYajdihla we;s jk nj mjik Tyq ldka;dr ¥m;l ;ks j yod jvd .;a;;a fuu 
úYajdih we;s ùu je<elaúh fkdyels nj Tyqf.a wjidk ;SrKhhs'

zwms <uqka lsysm fofkla tla ¥m;lg oeuqjdg miq tys Tjqka úiskau iajNdúl j ye§ jevqKd 
kï Tjqka foúhka j úYajdi lrkjd' [Justin L' Barrett ) 'Why Would Anyone Believe 
in God?']' fuu mÍlaIK j,ska wmg fmkS hkafka ñksid iycfhka wfoajjdÈfhl= fyda 
kdia;sljdÈhl= fkdj foú flfkla úYajdi lrkafkla" foajjdÈfhla f,i WmÈk njh' 
uqyïuoa O¾u ÿ;hdKka jfrl mjid isáfha iEu orefjla u fuu msú;=re iyc yeÕSu 
^*s;ard& iu. ìys jk w;r tu orejdf.a fouõmshka úiska úúO úYajdihka lrd orejd j 
fhduq lrjk njhs [Sahih Muslim" Hadees No.2658]' fuu i;Hh iajNdjfhka neyer j 
thg mgyeKs jQ wdfoaYlhka ;nd .ekSuhs wo isÿ fjñka mj;skafka' tkï iudcfha lsisÿ 
n,mEulska f;dr j ñksiqka ye§ jevqKd kï Tjqka úYajhg u wêm;s md,l  tla foú 
flfkl= úYajdi lrk msßila f,i isàu ksh;h' fuh we;eï .fõIlhkaf.a .fõIK 
m%;sM, j,skao ikd; ù we;'

ztñ,a v¾layhsïZ kue;s iudc úoHd{hd úiska ndysr f,dalh iu. lsis÷ in|;djlska 
f;dr j j¾I oyia .Kkla ;siafia ´iafÜ%,shdfõ m%d:ñl iudc ixia:djka iys; j Ôj;a 
jQ wdÈjdiS ck iuqyhla ms<sn| j mj;a jk ,o m¾fhaIKhl lreKq wka;¾.; fldg 
ví,sõ' tia' t*a' mslßka.a úiska ilia lrk ,o, 'Durkheim on Religion' kue;s .%ka:fha 
my; i|yka whqßka lreKq ú.%y fldg ;sfí'

zzfuu wdÈjdiS msßif.a foú÷ka iod Ôjudk iod;kslfhls' Tyqf.a wdrïNh wka lsisjla 
u; fkdue;' úYajfha ish,a, flfrys n,h we;af;ls' ysre i÷ wd§ ishÆ ;drldjka 
md,kh lrkafka Tyqh' ish,af, ys ks¾ud;D Tyqh' úÿ,s flàï yd wl=Kq ier Tyqf.a wK 
mßÈ isÿ fõZZ [W. S. F. Pickering, 'Durkheim on Religion' Routledge and Kagan Paul, London 
1975]. fuu wdÈjdiS ck iuqyfha foaj úYajdih yd bia,dufha foaj úYajdih w;r lsis÷ 
mriamr;djla ke;' ndysr iudc n,mEï lsisjla fkdue;s j ;u ckau;djg wkql+, j  
zúYajdihZ ilia lr .kakg hful=g wjia:djla ,efnkafka kï Tyqf.a ;;a;ajh i;Hh 
jYfhkau ielfikafka fï whqßka nj lsisÿ ielhla fkdue;' fuu lreKq u.ska ikd; 
jkafka zfoaj úYajdihZ ñksidf.a iyc ye`.Sï j,ska tlla nj fkdfõo@ fuf,dj cks; 
jk iEu ñksfil=u fuu m%;s{dj zmrudêm;sZ foú÷ka fj; ,nd § ìys ù we;s fyhska 
Tjqkag l=uk ixialD;sl yd iudchSh ;;a;ajhkag uqyqK mEug isÿ jqj;a ;u ffp;islfha 
fkduelsh yels wdldrfhka iksgqyka ù we;s foaj úYajdifhka neyer úh fkdyelsh' 
by; .fõIKh fuhg b;d WÑ; whqßka idlaIs imhhs' 
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Reimagining the Sri Lankan Muslim 
Identity 1

“Who is the Sri Lankan Muslim? What is their identity?”

Amjad Mohamed Saleem, Development Practitioner

Introduction

These two questions indicate the conundrum currently faced by the Sri Lankan Muslim 
community DV� LW� QDYLJDWHV� EHLQJ� FDXJKW� LQ� EHWZHHQ� WU\LQJ� WR� ¿QG� DQ� HWKQLF� LGHQWLW\� DQG�
remaining true to religious values.  It has been shown historically2 that the Muslim identity 
came out of wanting to be different in the light of the Sinhala and Tamil identity in a pre and 
post colonial era as Barth (1969, 10) writes in how “ethnic groups are categories of ascription 
DQG�LGHQWL¿FDWLRQ�E\�WKH�DFWRUV�WKHPVHOYHV´��EXW�KRZ�WKH�IRUPDWLRQ�DQG�FRQWLQXDWLRQ�RI�WKH�
ethnic groups are dependent upon interaction with ‘others’ and how ethnic boundaries entail 
social processes of exclusion and incorporation whereby discrete categories are maintained, 
despite changing participation and membership in the course of individual life histories.  

<HW� LW� LV� D�KLVWRU\�QRW� IXOO\�XQGHUVWRRG��GLVFXVVHG�RU� DUWLFXODWHG�SURSHUO\��7KLV� LV� DV�PXFK�
a problem that is internal within the Muslim community as well as outside the Muslim 
community.  In the course of a number of pieces of work that I have done in the country 
and written about with regards the community, I have been struck by the ignorance of the 
KLVWRU\�DERXW�WKH�0XVOLP�FRPPXQLW\�DV�ZHOO�DV�D�VXSHU¿FLDO�XQGHUVWDQGLQJ�DERXW�WKH�0XVOLP�
community narrative.  Statements such as “The Muslim community has been in Sri Lanka over 
the last 1000 years and have coexisted with the Sinhalese and Tamils” display an ignorance 
not only about the history but how the Muslim community interacts with history as well as 
the relationships with the rest of the communities.  To say that the Muslim community has 
been in Sri Lanka over the last 1000 years, indicates that en masse, there was a migration of 
an entity of a race called ‘Muslims’ who came to Sri Lanka, settled down and populated it.  
At best this is a disingenuous process which reinforces the ‘us’ and ‘them’ perspective.  This 
is farther from the truth because Islam through the Arabs came to the island and through inter 
marriage spread to the inhabitants here.  To indicate otherwise is not representative of the 
situation and removes the agency of migration, religion and so on.  Unfortunately, the Muslim 
community is as guilty of this as others outside the community, as it reinforces the narratives 
that predicate the relationships currently.  This does not help to ground the narrative of the 
community as indigenous from originating within the country and being from the country. It 
also means that the basis of a conversation around identity becomes even more problematic 
moving forward because of a misunderstanding of history. 

This is a gap that essentially also does a disservice to the Sri Lankan context as Sri Lanka is a 
country of the 4 major world religions that have interacted in a dialogical manner and where 

1  Amjad Mohamed Saleem, Development Practitioner (amjadms@outlook.com)

2  See Asad (1993), Bush (2003) and others
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faith plays a major role in shaping peoples lives and identity.  Furthermore, not understanding 
this particular element means that you ignore the process of polarisation between ethno-
nationalist communities as well as religious communities that is manifesting itself, particularly 
in the post 2009 era with a growing Buddhist Christian tension and the emergence of an anti 
Muslim campaign.  As Fernando (2008,7) writes “A careful study of the complex situation 
VKRZV� WKDW� WKH� FRQÀLFW� LQ�6UL�/DQND�ZKLFK� UHYROYHV� DURXQG� D� GRJPDWLF� EHOLHI� LQ� D� QDWLRQ�
VWDWH� UHÀHFWV� WKH� FRPSOLFLW\� EHWZHHQ� WKH� GRPLQDQW� 6LQKDOD� %XGGKLVP� QDWLRQDOLVP� DQG�
western imperialism.  The cultural nexus of this complicity lies in the representation of the 
other in the projects of colonial practice and postcolonial nation building. It operates with 
an Orientalist-Occidentalist interpretation of each other within a network of asymmetrical 
local and global power relationships initiated by colonialism and continued by postcolonial 
nation-building and the present phase of globalisation.  This belief is mainly supported by 
dominant interpretations of ethical and religious traditions where the particular cultures and 
religions have been interpreted and continue to be interpreted in unchangeable homogenous 
categories.  Its main characteristic is the essentialist perception of ethnicity, religion and 
nationhood, through which ethno-religious myths have been transformed into political myths 
of exclusivist types of nationalism and national identity.” 

Thus, it is in this light, that the discussions of Muslim identity need to be framed, understood 
and discussed.  There needs to be a re-imagination of what this identity could be. This identity 
has occupied a perilous position, being compressed between two dominant identity groups, the 
Sinhalese and the Tamils, whilst also being subject to a context of Sri Lanka of “cultural and 
religious beliefs that imbricate with economic and political factors in forming the dominant 
power structures such as nation-states in a network of local and global powers” (Ibid, 8).

This ‘politics’ of interpretation (within and without the Muslim community) has undoubtedly 
created a tension in the institutionalisation of the Muslim identity as it wrestles between the 
distinction of faith as a theological marker, i.e. a religious motivator, and faith as an identity 
marker, i.e. a communal galvanizer.   This tension for the Muslim community in Sri Lanka 
centres around the nexus of political and ethnic identity vs religious expression which the 
latter incorporates personal (and social) capital for whilst the former incorporates social 
capital.  In this regard, Benedict Anderson’s ‘imagined community’ thesis is transformed into 
an ‘imagined Muslim community’ with a schizophrenia of being split between the local and 
the universal, i.e. the local community vs the global transnational Islamic community or the 
‘Ummah’.  As such there is always a dynamic tension between the relatively local focus and 
the civilizational focus, and the concept of moral patriotism and how it may inform notions of 
giving and conceptions of belonging to a larger collective such as the Islamic community. In 
this perspective the tension and challenge for the Muslim community is how it interprets its 
relationship on a transnational scale and within the local context.  For example, it is interesting 
to see how Muslims in Sri Lanka mobilise on the issue of Palestine versus issues in Sri 
/DQND�ZKLOVW� UHÀHFWLQJ�RQ� LVVXHV� LQ�6UL�/DQND��)RU�PDQ\� WKH� UHSUHVHQWDWLRQV� DQG� IHHOLQJV�
WRZDUGV�3DOHVWLQH�IRU�H[DPSOH��DUH�EHFDXVH�RI�WKH�DI¿QLW\�RI�WKH�WUDQVQDWLRQDO�FRQFHSW�RI�WKH�
Muslim based on the theory of the Ummah and yet this seems to be at odds with feelings of 
DI¿QLW\�ZLWK�VLPLODU�FDXVHV�ZLWKLQ�WKH�FRXQWU\�DQG�KLJKOLJKWV�WKH�FRQXQGUXP�IRU�WKH�0XVOLP�
community.  In this perspective from a theological perspective, every Muslim is supposed 
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to feel the pain of other Muslims.  There is even a saying from the Prophet (Peace Be Upon 
Him) to this effect.  This is the concept of the Muslim nation, the Ummah, and has been used 
and abused by the community.  Hence the impression given is that Muslims care more for 
other Muslims and not really concerned about their own country because they are not able to 
respond to internal crises unless if affects them directly.  The impression then is one of apathy 
and not caring about the country which is seized on by extremist nationalists.

Thus, this is a real confusion and challenge for the Muslim community in Sri Lanka, yet 
must not be seen in isolation to the context of Sri Lanka at the time it also emerged.  This has 
been a trend that has been replicated in other communities, within the context of an emerging 
religious identity connected to ethnic expression, particularly in the late 19th century and 
earlier 20th century as a result of colonial activity.  

An Imagined Community with Imagined Geographies

The Muslim identity in Sri Lanka has emerged from a constructivist perspective, constructing 
an ethnic identity for political reasons but also instrumentalising religion for the same reason 
to achieve that political end.   In this sense they are unique in that they have become an 
‘imagined community’ (Anderson 1983) with an ‘imagined geography’ (Said 2000).   I 
have deliberately chosen both concepts because I think they are particularly pertinent to the 
GLVFXVVLRQ�DERXW�WKH�6UL�/DQNDQ�0XVOLPV�DQG�WKHLU�LGHQWLW\�IRUPDWLRQ�DQG�LQ�IDFW�LQÀXHQFH���,W�
also illustrates the particular predicament that the Muslim community is in.

Benedict Anderson’s concept of imagined communities is useful to anchor the narrative of the 
Sri Lankan Muslim community, since, despite not actually knowing all other members of the 
community – or even having face to face contact at the time of discussion, the community was 
‘imagined’ by political elites in the sense of horizontal comradeship and shared history; despite 
the actual inequalities and hierarchies that existed in reality; and the limitations because of 
an understanding of a ‘boundary’ (Anderson 1983). This boundary is better explained clearly 
through the imagined geography narrative, that Edward Said (2000) has used to evolve this 
thinking as a form of social constructionism from the imagined community narrative. In this 
term, “imagined” is used not to mean “false” or “made-up”, but rather “perceived”.  In Culture 
& Imperialism, Said (1993) pointed to how none of us are completely free from the struggle 
over geography, over territory, over space, and over place.  

In this sense, the formation of the Sri Lankan Muslim identity is one of perception – a perceived 
OLQN�WR�KLVWRU\��WLPH�DQG�VSDFH��WR�GH¿QH�RQHVHOI�DJDLQVW�WKH�µRWKHU¶���7KLV�LPDJLQHG�JHRJUDSK\�
for the processes of cultural intervention of the Sri Lankan Muslim narrative has been shaped 
by a long tradition of efforts to forge effective political formations in times of global crisis, in 
other words, efforts with transnational ambitions that have profoundly shaped the history of 
the 20th century— including, in particular, the legacies of anti-colonial movements and other 
internationalist thought. According to Said (1993,2000), imaginative geography is a form of 
invention used by practitioners of empire to re-interpret the meaning of certain territories and 
create discourses justifying the need for control over such re-imagined places.  This exercise 
in imagination begins by reconstructing the history of those places coveted by empire builders. 
This practice of constructing alternative representations of places and people is what Edward 
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Said refers to as the crafting of “imaginative geographies.” (Ibid.)3.  Thus “institutionalising 
Muslim difference, the British, in a crucial sense, helped ‘create’ Muslim identity” (Q. Ismail 
1997, 73).

It is perhaps worth referring to how Barth (1969) explores that discussions around ‘ethnic 
boundaries’ canalizes social life entailing a frequently quite complex organisation of behaviour 
and social relations whilst recognising a limitation of shared understandings and differences 
in criteria for judgement of value.  In this sense, the argument is that ethnic groups persist as 
VLJQL¿FDQW�XQLWV�LI�WKH\�LPSO\�PDUNHG�GLIIHUHQFHV�LQ�EHKDYLRXU�DQG�DOORZ�WKH�SHUVLVWHQFH�RI�
cultural differences.  What this means is that ethnic divisions in Sri Lanka have been formed 
and reinforced as a result of the boundaries placed by them and the interaction between them.

In doing this, the Muslim community led by the political elites, institutionalised their identity 
founded on an imagined assumption. Identities have been imagined where global, regional, 
national and local spaces have entered into relationships of replication, consequences and 
repercussion.  Appadurai (2006) calls this phenomenon, ‘geography of anger’, stating that 
this “is one way to examine how the fear of small numbers and their power shape the mutual 
relationships of different spatial scales and sites” (Ibid, 93).  Thus the concept of imagined 
communities and geographies lead to this concept of the geography of anger, where global 
concerns and tensions can produce complex replicas of the larger struggles and that creates “a 
freshly charged relationship between uncertainty in ordinary life and insecurity in the affairs 
of states” (Ibid, 101).  

In other words, this imagination which has led to a blurring of certainty and identities has 
EHFRPH�D�ÀDVK�SRLQW�IRU�LQVHFXULWLHV�DV�D�FRQVHTXHQFH�RI�WKH�µRWKHULQJ¶��DQG�WKH�PLQRULWLHV�
subsequently evolve to face those circumstances.  This is indeed the predicament that is faced 
by the Muslim community in Sri Lanka. 

Reimagining Identity

It is clear that there is a paradox in the Muslim identity and that the Sri Lankan Muslim 
community is at best a complex mix of different ideologies and thoughts processes.  Faith is 
not only a theological marker (a religious motivator) but also an identity marker (a communal 
galvanizer), which means there remain tensions and fault lines along racial and religious 
OLQHV��,Q�GH¿QLQJ�WKHPVHOYHV as such, the identity of the Sri Lankan Muslim community has 
been developed and evolved not only based on ethno-nationalist tendencies but also from a 
theological and spiritual basis.  

This duality construct of a ‘Muslim’ identity has become a challenge for the Sri Lankan 
Muslim community as they attempt to profess their Sri Lankan identity (and sense of 
belonging). By identifying themselves ethnically as ‘Muslims’, politically constructed from 
the late 19th century, the Muslim political elites played on blurring the distinctions between 
faith as a theological marker (religious motivator) and faith as an identity marker (communal 

3   It is clear that the formation of the Moor / Muslim identity by the political elites in response to colonial 
periods, also tried to imagine a `geographical` space with links to a pan Arab citizenship and transnational 
Islamic expression.
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galvanizer). This meant that the Muslims energetically constructed their ‘racial’ identity as 
a distinct ethnic group that is founded on religious and cultural identity.  They interchanged 
religious motivators and communal galvanisers as and when it suited them.  Largely helped 
with a renaissance in Islamic theological movements and thinking globally, the concept of 
Muslim representation in Sri Lanka evolved into theological and ideological formations on 
top of political representations.  

,W� LV� WKLV� WKDW�SURYLGHV�D� FKDOOHQJH��ZLWK� UHVSHFW� WR� WKH�FODVVL¿FDWLRQ�DQG� UHSUHVHQWDWLRQ�RI�
WKH�6UL�/DQNDQ�0XVOLP�DV�DQ�HWKQLF� LGHQWLW\��ZKLOVW� WKH�JHQHULF�GH¿QLWLRQ�RI�0XVOLP�GRHV�
not relate to an ethnic representation but to a religious connotation. Thus in Sri Lanka the 
concept of an ethnic ‘Sri Lankan Muslim’ is slightly misleading and confusing as it ascribes a 
homogeneity beyond just religious practice to cultures, traditions, experiences and language 
ZKLFK�LV�PDGH�GLI¿FXOW�E\�WKH�KHWHURJHQHRXV�QDWXUH�RI�WKH�JHRJUDSKLFDO�ORFDWLRQ�RI�WKH�0XVOLP�
community in Sri Lanka, religious practices and traditions and often at odds with the concept 
of nationalism or the nation-state. By deliberately blurring the lines between theology and 
identity, the political elites were able to utilize it to serve their own interests to the detriment 
of their community. Ultimately this also caused a sense of disengagement and isolation.

Hence this identity has emerged as a double edged sword, with a negative aspect being a 
PLQRULW\�EXW�UHLI\LQJ�DQ�LGHQWLW\�WKDW�LV�QRW�VLQJXODU�DQG�FRKHVLYH�EXW�WKDW�HYROYHG�LQÀXHQFHG�
E\�JOREDO�SROLWLFV�DQG�D�VHFXULWLVHG�OHQV���,Q�WKDW�UHL¿FDWLRQ�RI�D�6UL�/DQNDQ�0XVOLP�LGHQWLW\��
this process doesn’t recognise the challenges faced by and from different communities, both 
internally and externally.  This means that the singular point of identity doesn’t negotiate the 
lived experience and challenges of the community and communities.  There is thus a real 
WHQVLRQ�EHWZHHQ�WKH�UHL¿HG�LGHQWLW\��RI�D�VLQJXODU�ELQDU\�H[SUHVVLRQ��DQG�WKH�OLYHG�UHDOLW\�RI�
political experiences.  

In other words, there has been a transformation, institutionalisation and politicisation of the 
Sri Lankan Muslim identity into a religious / ethnic identity over time where Islamic became 
an ethnic boundary marker that was instrumentalised politically.   However, this did not take 
into account the local and global lived experiences of the Muslim communities. This left the 
FRPPXQLW\�ZLWK�D�SROLWLFDO�LGHQWLW\�WKDW�ZDV�DOVR�LQÀXHQFHG�IURP�RXWVLGH�EXW�GLGQ¶W�WDNH�LQWR�
account evolving individual identities. 

So what does this mean? 

There is a lack of clear articulation and policy of identity, instead choosing to move between 
both notions of religious marker and community galvaniser as and when circumstances 
provided.  In the wake of rising religious consciousness by the Muslim community and by 
neglecting the necessary theological discussions necessary for developing identities, and 
contextualizing faith and failing to provide leadership in articulating this, the sole aim of 
developing a separate identity for the Muslim community in Sri Lanka has fallen prey to the 
JOREDO�PDODLVH�DIÀLFWLQJ�0XVOLPV��ZKLFK�LV�WKH�SXVK�IRU�D�µSXUH¶�,VODPLF�LGHQWLW\�EDVHG�RQ�
a theological construct but taking the identity of a global community/race, neglecting local 
contexts and cultures. This is a new phenomenon within Islamic teachings and history because 
there is no such thing as a pure community identity. There are different manifestations of 
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Islam and Muslim communities united with a pure theological marker, of which the latter is 
mistaken to be the identity. It is this that is now causing global concerns and issues of the rise 
of ‘conservative’ Islam. 

By pushing for a new political identity without understanding the changing dynamics of the 
context, what has happened is that the doors have been opened for discussions on a religious 
identity that is not only foreign to Sri Lanka but fails to take into account local contexts and 
FXOWXUHV��PDNLQJ�DQ\�IXWXUH�GLVFXVVLRQ�RI�SRVW�FRQÀLFW�UHFRQFLOLDWLRQ�HYHQ�PRUH�FKDOOHQJLQJ��
as people feel that the Muslim community is more isolated (linguistically, culturally and 
socially) than before. 

So what needs to be done?

It is here where one can start talking about multiple identities as elaborated by Sen (2006).  The 
encouragement and retention of multiple identities means that people have several enriching 
LGHQWLWLHV��QDWLRQDOLW\��JHQGHU��DJH�DQG�SDUHQWDO�EDFNJURXQG��UHOLJLRXV�RU�SURIHVVLRQDO�DI¿OLDWLRQ�
(Sen 2006). It is the recognition of this plurality and the searching for commonalities within 
this pluralism that will lead to greater respect and ultimately understanding and acceptance. 
Thus these new solutions will have to challenge people to accept diversity and create equal 
opportunities for diverse communities, ethnicities, traditions, cultures and faiths. This is in 
fact something that echoes what Barth (1969) acknowledged in terms of the need to possess 
and celebrate multiple identities and that is problematic and reductive to limit the individual 
to having one superordinate ethnic identity.  By reducing these pluralities we in turn risk 
reducing the dynamics, potential for creativity and future transformation and emergence of 
ethnic groups and identities.  Thus the point is simply that “if identities are always constructed, 
then they can also be deconstructed, perhaps even reconstructed” (Q. Ismail 1997, 95).  

So for the mainstream Sinhalese there needs to be a recognition of the plurality of the nation 
in terms of Non Buddhist and Non Sinhala people.  Equally the minorities need to rethink the 
concept of multiple identities and pluralism. 

Change of Narrative

There thus needs to be a holistic re-imagination of Sri Lankan Muslim identity, expression and 
agency and an approach to the conversation.  This can be done in phases as part of an evolution 
of re-imagination.  The ¿UVW�SKDVH�starts from a re-imagining of the historical narrative.  The 
Muslim narrative is and has been the fact that ‘Muslims have been existing and co-existing 
with other communities in Sri Lanka over the last 1000 years without any problem’.  This 
in itself is a problematic statement.  It presupposes that there is a noble race of people called 
‘Muslims’ who decided one day to move to Sri Lanka, 1000 years ago, fell in love with the 
country, decided to settle, intermarry with the local people and it is their descendants who 
are living today in Sri Lanka making up the population of Sri Lankan Muslims and whose 
constituents are facing the problems of racism and xenophobia.  This reasoning is completely 
simplistic, assumes homogeneity for a religion that thrived on heterogeneity, and simply does 
not consider the complexity of relationships and lived experiences between communities. 
This reasoning also assumes that Muslims are one race which again is not true.  Muslims are a 
heterogeneous community from different races, ethnicities, languages and countries all bound 
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by the simple, universal principles of Islam and its teachings.  

The narrative of Muslims has to change in Sri Lanka starting from this simple fact.  Islam 
came to Sri Lanka 1000 years and not Muslims.  The latter are made up of a number of people 
ZKR�VRXJKW�WR�EHOLHYH�LQ�WKH�IRUPHU�LQFOXGLQJ�GH¿QLWHO\�$UDE�WUDGHUV�ZKR�FDPH�DQG�VHWWOHG�LQ�
the country, interacted with the locals and married local women (from the Sinhalese and Tamil 
community); Sinhalese and Tamil communities who converted to Islam; Muslim communities 
who came from Malabar in south India; communities who came to Sri Lanka as part of colonial 
migration and slave trade including the Malays, Memons and Gujaratis and other forms of 
migration and trade during the ages.  Thus the Muslim community in Sri Lanka is a mosaic of 
people who are Moor (if they want to claim Arab heritage), Memon, Malay, Bhora, Pakistani, 
Afghani, Tamil and Sinhala.  Even the Moor label is slightly disingenuous because it assumes 
a direct and pure link with Arabs (of a patriarchal element and no link to a matrilineal past) 
instead of acknowledging the intermarriage over centuries between communities.  It is clear 
that the Muslim community is a mixture and hybrid of a whole heritage of people descended 
from Malays, Memons, Sinhalese and so on, because of the intermarriage that took place over 
the centuries.  Colombo is an example of where different communities coexisted and lived 
together and then intermarried means that people are descended from different communities. 
6R�WKH�FRQFHSW�RI�0RRU�WR�GH¿QH�D�0XVOLP�LV�D�IDOODF\�IRU�PDQ\���0XVOLPV�GRQ¶W�KDYH�WKDW�
link anymore and they are a cocktail of different people.  Muslims in fact epitomise to some 
extent the pluralistic nature of the country.

 So the narrative has to move away from a label of “Muslims who have come from a 1000 
years ago” to something that holistically represents in a true form the spectrum of Muslim 
ethnicity.  We can’t continue to have this narrative which then presupposes everything else 
including a need for institutionalisation of identity based on a homogeneous race and which 
becomes confused with a need for religious expression.

The second phase of this reimagination has to be around the political identity and expression 
of the Muslim community. With the transformation of identity in Sri Lanka amidst the political 
DQG�FRQÀLFW�FRQWH[W�FKDQJHV�WKH�SROLWLFDO�HOLWHV�IURP�WKH�0XVOLP�FRPPXQLW\�KDYH�IDLOHG�WR�
understand the change in political context in Sri Lanka.  

The experience of the political challenges of the Muslim community in Sri Lanka also raises 
TXHVWLRQV� DERXW� FRPSOH[�SROLWLFDO� WUDQVLWLRQV� �HVSHFLDOO\� LQ�SRVW� FRQÀLFW� VFHQDULRV���ZKHUH�
SROLWLFDOO\� DFWLYH� PLQRULWLHV� KDYH� WR� WUHDG� D� ¿QH� OLQH� LQ� WHUPV� RI� EDODQFLQJ� QDWLRQDO� SOXV�
community sentiments.  In politically complex transitions, politically active minorities can’t 
rely on block votes as this only works in the short run and depends on dividing the majority.  
However, this scenario is a narrow window. Thus in order to remain active and viable, ethnic 
block voting has to transition and evolve to produce another narrative of identity.  This new 
narration of identity has to consider multiple identities that also splits the majority vote and to 
VRPH�H[WHQW�WKLV�LV�ZKDW�6HQ��������DOOXGHG�WR�DV�ZHOO��,GHQWLW\�LV�ÀH[LEOH�DQG�FKDQJLQJ�DQG�
PLQRULW\�SROLW\�KDV�WR�EH�ÀH[LEOH�DQG�WR�HYROYH�WR�UHVSRQG�WR�WKLV��7KH�SURFHVV�RI�PLQRULW\�
block voting only works if the majority community is divided politically which was largely the 
FDVH�GXULQJ�WKH�FRQÀLFW��LQ�6UL�/DQND�EXW�WKH�PRPHQW�ZLWK�WKH�HQG�RI�WKH�FRQÀLFW��WKH�6LQKDOD�
community was largely aligned politically with the state, the Muslim community concept 
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of block voting became irrelevant. In other words, block voting has a shelf life and can’t be 
considered a panacea for minority politics.  There has to be a realisation of an evolution of 
politics and thinking which is also affected when politically active ethno-religious minorities 
have a double problem in traversing their ethnic and religious duties and principles.  

 Thus the transformation of a constituency at the grassroots in the light of changes in political 
and global contexts could undermine the legitimacy of political elites if they fail to understand, 
appreciate and respond to meet those challenges.  What the example of the Sri Lankan Muslim 
community shows, which is useful for elsewhere is that whilst Muslim democrats (a Muslim 
political party) can protect the right of an ethno religious minority in the wake of political 
challenges, religious expression which can lead to a homogenisation of identity and the 
process of the homogenisation of the political identity of the Muslim community can lead to 
their isolation away from key political debates. So a Muslim Democratic (political) party can 
not exist easily in a situation of a minority where a faith identity is also part of a conversation 
RI�DQ�HWKQLF�LGHQWLW\���7KH�H[SHULHQFH�IURP�6UL�/DQND�LV�WKDW�VXFK�D�VFHQDULR�LV�YHU\�GLI¿FXOW�LI�
it is just managed as a binary expression.  It works much better if there is a recognition of the 
multiplicity of identities as well as a changing context at the grass roots and at the top.

We see this taking place in Sri Lanka where political elites from the Muslim community failed 
to understand grassroots dynamics and is actually part of a cycle that has been experienced 
before.  This happened in the mid 1980s which led to the formation of the Sri Lanka Muslim 
Congress (SLMC) as elites from the South failed to understand the security concerns of the 
eastern Muslims and thus it was felt that the eastern Muslims needed their own separate 
party to look after their secure interests.  It then happened again in 2009 after ethnic politics 
ORVW� OHJLWLPDF\�DIWHU� WKH�FRQÀLFW�DQG� WKH�G\QDPLFV�RI� WKH�FRPPXQLW\�FKDQJHG�DW� WKH�JUDVV�
URRWV����)URP�EHLQJ�ODUJHO\�D�GLYLGHG�SROLW\�GXULQJ�WKH�FRQÀLFW�DQG�IRFXVVLQJ�HOVHZKHUH��WKH�
6LQKDOD�PDMRULW\�FRPPXQLW\�EHFDPH�µXQLWHG¶�DW� WKH�HQG�RI� WKH�FRQÀLFW�ZKLFK�HPEROGHQHG�
extreme nationalists thereby weakening the Muslim polity.  The grassroots also underwent a 
change in context as the political context also changed.  In other words, at the grass roots, the 
6LQKDOD�0XVOLP�UHODWLRQ�GLG�QRW�UHDOO\�LPSURYH�DIWHU�WKH�FRQÀLFW�DQG�LQ�IDFW�H[SRVHG�DOO�WKH�
ZHDNQHVVHV�DQG�IUDFWXUHV�WKDW�KDG�VR�IDU�EHHQ�PDVNHG�E\�WKH�FRQÀLFW�DQG�WKH�IRFXV�SHUKDSV�
RQ�6LQKDOD�7DPLO�UHODWLRQV���'XULQJ�WKH�FRQÀLFW��WKH�6LQKDOHVH�IRUJRW�DERXW�WKHLU�UHODWLRQV�ZLWK�
the Muslims and the Muslims were naively and blissfully ignorant developing their identity 
DQG�H[SUHVVLRQ�DOPRVW�LQ�D�YDFXXP�WR�WKH�FRQÀLFW�DQG�WKRVH�G\QDPLFV���7KLV�ZDV�H[SRVHG�DQG�
exploited by the extreme Sinhala nationalists post 2009 leading to the violent incidents of 2014, 
2017 and 2018 but the Muslim political elites did not understand this bottom up change in 
community dynamics and also did not understand the emergent of the nationalist mainstream 
politics.  The Muslim community also being led by political and religious dynamics failed to 
appreciate these dynamics as well.    Lewer and Ismail (2011) allude to this when they talk 
about the next steps for the Muslim community in the east of Sri Lanka as a three pronged 
DSSURDFK�RI�0XVOLP�SROLWLFDO�WKRXJKW��RQH�WKDW�LV�UHDOO\�UHJLRQDO�DQG�FRQWH[W�VSHFL¿F�VR�IRU�
example, how in the East the Muslim polity engages with their Tamil counterparts; how these 
regional politics renogitiates a position with the Government of Sri Lanka and the central 
perspective; and a politics that stands for a more nationalistic solution. So elaborating on 
this, thinking about a three pronged approach of Muslim political thought has to take into 



110

53rd Meezan

Law Students' Muslim Majlis 2018/2019

DFFRXQW�WKH�FKDQJLQJ�FRQWH[W�DQG�DQ�HYROXWLRQ�RI�WKH�FRPPXQLW\�LQ�WHUPV�RI�LQÀXHQFHV�DQG�
externalities. Part of this starts from a rethinking around collective mobilising for addressing 
community concerns is undertaken.  What we have seen especially in the past decade, is that 
this type of political engagement is no longer the way forward for the Muslim community.

The third phase�LV�DERXW�WKH�FODVVL¿FDWLRQ�RI�LGHQWLW\��7KH�FRQFHSW�RI�SLHW\�DQG�VSLULWXDOLW\�KDV�
to be divorced from the political reality of identity expression. So the premise is that one can 
be a good political Muslim and a bad spiritual Muslim: one can practice the spiritual aspects 
of Islam, be a ‘practicing’ Muslim but a bad political representative; of course, one can also 
be both.  However, the issue here is not to be too prescriptive on linking being Muslim in Sri 
Lanka to simply being about spirituality and piety.

The fourth phase of the re-imagination to be addressed thus is around the deconstruction of 
an ethnic identity embedded within a religious framework, which poses several challenges for 
the community and the relationships with others.  Despite a heterogeneity ascribed to an ethnic 
identity, the concept of a Muslim identity label can lend itself to a growing homogenizing 
tendency based on a religious outlook.  This is especially given the global trend of Islamic 
UHIRUPDWLRQ�ZKLFK�EDVHG�RQ�LQÀXHQFHV�IURP�6DXGL�OHDGV�WR�D�FHUWDLQ�XQGHUVWDQGLQJ�DURXQG�
the concept of a ‘pure’ Islam which can lead to other issues around religious identity.  This 
means that the overarching Muslim identity has evolved within this diversity.  It is this tension 
GXH�WR�SUHYDLOLQJ�VRFLR�SROLWLFDO�FRQGLWLRQV�RI�FRQÀLFW�WKDW�OHDGV�XV�WR�WKLQN�RI�a need for a 
reimagining of identity, agency and expression as a result of this.  There is a need to take into 
account the changing circumstances of the context in Sri Lanka in order to understand that 
things are now different.  It is perhaps, best seen as a dialectical process where pre-existent 
GLVFRXUVHV�EHFRPH�UHFRQ¿JXUHG�DQG�FLUFXODWHG�ZKHQ�SXEOLF�DQG�SROLWLFDO�GLVFRXUVH�LQ�VRFLHW\�
at large support and nurture such discourses.  What is at stake is how the Muslims identify 
themselves. To a large extent the shape this discourse takes will depend on the macro political 
environment but a reimagining of the Muslim identity will also have an important role to 
play in shaping the future of these discourses. Thus the conversation has to centre around 
WUDYHUVLQJ�D�HWKQR�UHOLJLRXV�GLVFRXUVH�ZKLOVW�DWWHPSWLQJ�WR�GH¿QH�D�SROLWLFDO�VWDQFH���:H�KDYH�
WR�UHGH¿QH�ZKR�WKH�6UL�/DQNDQ�0XVOLP�LV��

This is the contention of this paper that the Muslim community have become victims of their 
own doing.   Whilst the Muslim community (like the other two communities in Sri Lanka) 
have succeeded in becoming an ‘imagined’ community, based on an ‘imagined geography’  
that has an imagined political community that disregards  the majority of the other inhabitants 
within the nation and reproduces their imaginations with cultural roots (Anderson 1983), 
WKH\�KDYH�XQGHUHVWLPDWHG� WKH� HWKQLF� FRQIURQWDWLRQ�ZLWK� WKH� � SDQ�±� ,VODPLF� LQÀXHQFHV� WKDW�
would result and the changing temporal and spatial dynamics of religious expression 
especially Islamic reformism from the late seventies.  Hence there was a perfect storm as 
the global pan Islamic reformism coincided with the search for the Muslims in Sri Lanka to 
DUWLFXODWH�D�VHSDUDWH�LGHQWLW\�LQ�WKH�IDFH�RI�WKH�FRQÀLFW�DQG�WU\LQJ�WR�GHYHORS�DQ�H[SUHVVLRQ�
for themselves separate from the ‘other’. This was seized upon by the Muslim elites in Sri 
Lanka who somehow did not understand or comprehend that this would have a life of its 
RZQ�DQG�HYROYH��:LWK�SDQ±,VODPLF� LQÀXHQFHV�� WKHUH�EHFDPH�D�SUHRFFXSDWLRQ�ZLWK� ORRNLQJ�
internally as opposed to considering the external message of reform that is at the heart of the 
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original Islamic message: that of changing the society for the better.  This lack of synergy 
between the practices through which Muslim society is transformed and energized and the 
practices of society at large, exhibited by these reform groups, means that there was and is as 
yet no meeting point between the language of the piety movement and the demands of social 
H[SUHVVLRQ�IRU�HWKQLF�UHSUHVHQWDWLRQV�LQ�WKH�ODUJHU�6UL�/DQNDQ�FRQWH[W���7KH�UHL¿FDWLRQ�RI�WKH�
Sri Lankan Muslim identity assumes the homogeneity of identity because of a religious edict 
without recognising the diversity of individual communities and identities.  

Recalibrating the Premise

Thus, the premise is that the reimagining of the Muslim identity for Sri Lanka has to be one  
where  Islamic reformism in piety and theology makes sense, in recognising the diversity and 
homogeneity of the Muslim community; in guiding an ethnic and local agency and expression 
whereby, cultural practices and traditions are enhanced not replaced by theology; to  struggle 
for greater justice and against discrimination; defend civil responsibilities and the democratic 
processes and restore the dignity of conscience and human values (Ramadan 2004).  In this 
sense Muslim political representatives and a Muslim political party (or even a reformist group) 
ZKR�GH¿QH�WKHPVHOYHV�ZLWK�JXLGHOLQHV�IURP�WKH�4XU¶DQ�DQG�“Islamic principles”, should have 
focussed on conveying honesty and incorruptibility, and with grassroots support, to have used 
those same principles towards building an identity and relations with other communities by 
emphasising an ethical system and orientation that promotes social justice through equal 
rights and opportunities.  

This re-imagination of the community identity has to include rethinking what the Muslim 
FRPPXQLW\�LV��UHSUHVHQWV�DQG�XOWLPDWHO\�LGHQWL¿HV�ZLWK���,Q�LWV�HYROXWLRQ�LW�KDV�XQGHUWDNHQ�D�
number of different forms of identity as it sought to carve a place in Sri Lanka, however it is 
clear that from the the recent anti Muslim violence, the community is now at a crossroads.  
The role that they carve out for themselves is dependent on them being seen as part of the 
solution and not as an additional problem. This comes back to the fact that they need to 
articulate a comprehensive platform and identity (based on their Islamic principles of ethics) 
that takes into consideration the whole community and country.  The community can not shed 
its religious label, and thus a rethinking of the identity has to start from understanding how 
one approaches Islamic reformation. 

In this sense, it is worth exploring how Asad (1986) argues that Islam should be understood as 
a ‘discursive tradition’ producing doctrine and practice that are historically situated.   Hence 
what Asad is talking about is a tradition that consists essentially of discourses that seek to 
instruct practitioners regarding the correct form and purpose of a given practice that, precisely 
because it is established, has a history. These discourses relate conceptually to a past (when 
the practice was instituted, and from which the knowledge of its point and proper performance 
has been transmitted) and a future (how the point of that practice can best be secured in the 
VKRUW�RU�ORQJ�WHUP��RU�ZK\�LW�VKRXOG�EH�PRGL¿HG�RU�DEDQGRQHG���WKURXJK�a present (how it is 
linked to other practices, institutions, and social conditions). An Islamic discursive tradition 
is simply a tradition of Muslim discourse that addresses itself to conceptions of the Islamic 
past and future, with reference to a particular Islamic practice in the present. This discursive 
tradition is constituted and reconstituted not only by an ongoing interaction between the 
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present and the past, however, but also by the manner in which relations of power and other 
IRUPV�RI�FRQWHVWDWLRQ�DQG�FRQÀLFW� LPSLQJH�RQ�DQ\�GH¿QLWLRQ�RI�ZKDW� LW� LV� WR�EH�D�0XVOLP��
Such a view of Islam, Asad suggests, helps avoid essentialist constructions that strive to judge 
all facets of Islamic thought, ideals, and practice in terms of how they relate to (or, more 
often than not, fail to relate to) Islam’s foundational texts, even as it seeks to steer clear of 
the temptation to reduce the variety of religious and cultural expression to different, local 
‘Islams’.   This is perhaps essentially how the Muslims of Sri Lanka fashioned their narrative.  
:KLOH�$VDG¶V�GH¿QLWLRQ�KHOSV�WR�FKDOOHQJH�DQG�RYHUFRPH�SUREOHPV�RI�WKH�FRQFHSWXDOLVDWLRQ�RI�
change in Muslim society, by historically situating the production of doctrine and practice it 
mainly captures the element of time and not space.  This is what we see about the limitations 
of the construct of the narrative currently put out by the Muslim community in Sri Lanka.  

Thus, in order for there to be a reimagining of this, we need to be aware of more than the 
discursive.  We need to be aware of the dialogical process of relationships and religions in Sri 
Lanka, where the discursive is also met with interactions and relationships, in demographic 
and other spaces as much as it is affected by the context and situation at the time.   Thus 
the complexity in Sri Lanka of an identity based on the history and heritage of the Muslim 
/ Moor community versus the relationship and external facets of what happened when the 
FRPPXQLW\�GHYHORSHG�DQG�KDG�H[WHUQDO�IDFWRUV���:H�DOVR�KDYH�WR�GLVFXVV�WKH�µREMHFWL¿FDWLRQ¶�
of Islam (Eickelman and Piscatori 2004) in Sri Lanka, whereby the process by which basic 
TXHVWLRQV�FRPH�WR�WKH�IRUH�LQ�WKH�FRQVFLRXVQHVV�RI�WKLV�GLG�QRW�RFFXU�VSHFL¿FDOO\�DV�D�UHVXOW�RI�
a disillusionment with secularisation, modernisation, democracy or the nation-state. It came 
DERXW�DV�D�VLJQL¿FDQW�SXVK�WR�GH¿QH�RQHVHOI�DJDLQVW�WKH�µRWKHU¶���+HQFH�DQ\�GLVFXVVLRQV�DURXQG�
religion and theology has to take these considerations into context.

There needs to be a rethink about the identity for the Muslim community (and beyond).  We 
need to come back to the concept that we are not just Muslims but Moors, Malays, and so on 
as well as Sinhalese and Tamil.  We are not homogenous but heterogeneous and made up of 
multiple identities.  We are no longer one entity. We also need to more away from the concept 
of Muslims being in Sri Lanka for 1000 years. We have emerged and evolved and although 
linked with religion, we are different to regions and need to work on that to ensure some 
better relationships.  So it is vital for the Muslims of the east that the Muslims in the south and 
central are in good relationship with the Sinhalese but equally it is important to the Muslims 
of the south and central to realise that there are cultural and other differences that they need 
to understand especially with Muslims out of those regions.

The gist is that the Muslim community cannot be ignored nor marginalised (by either the Tamil 
RU�WKH�6LQKDOD�SROLW\��ZKHQ�FRQVLGHULQJ�WKH�IXWXUH�RI�6UL�/DQND�LQ�D�SRVW�FRQÀLFW�VFHQDULR���
However, the role that they carve out for themselves is dependent on them seeing themselves 
as part of the solution not an additional problem.  This comes back to the fact that they need to 
articulate a comprehensive platform and identity (based on their Islamic principles of ethics) 
that takes into consideration the whole community and country. Their part in reconciliation 
and forgiveness (based from their Islamic references) is vital.  

However, they cannot afford to be politically naive and need to develop a sophisticated 
argument and agenda.   Because of global concerns about the rise of conservative Islam 
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LW� LV� HDV\� WR� FRQÀDWH� WHUPLQRORJ\�DQG� LGHRORJ\�ZLWK� UDGLFDOLVDWLRQ��YLROHQW� H[WUHPLVP�DQG�
SRWHQWLDO�FRQÀLFWV���In this case, Muslims especially those living in areas where Sinhalese are 
the majority and who have legitimate grievances, need to pay attention. While Muslims are 
aware of the challenges they are facing, they have to be able to understand where they have 
gone wrong. There needs to be a realization that exclusive social practices and values practice 
among Muslims themselves have to be curtailed. This allows the beginning of a potential 
conversation in ensuring that tensions can be alleviated. 

)LQDO�5HÀHFWLRQV

,Q� 6UL� /DQND� DWWHPSWV� DW� UHGH¿QLQJ� SROLWLFV� DQG� UHOLJLRQ� DUH� QRW� XVHIXO� DQG� LQ� D� SUDFWLFDO�
context can be seen as meaningless mainly because of the interconnectedness between the 
two entities.  The argument has been that Islam, ethnic and politics religion are intertwined 
and constitute a different perspective that creates a political / ethno / religious representation.   
7KLV�LV�GH¿QLWHO\�GLIIHUHQW�WR�KRZ�ZH�WUDGLWLRQDOO\�DSSURDFK�WKLV�FODVVL¿FDWLRQ�ZKHUH�UHOLJLRQ��
HWKQLF�DQG�SROLWLFV�WKURXJK�WKH�VWDWH�DUH�XQGHUVWRRG�DV�¿[HG�DQG�VHSDUDWH��,QVWHDG�ZH�QHHG�WR�
look at how a hybrid of these representations are done with the process of how the boundaries 
between these concepts move, what factors cause these movements and its implications. 
The process of shifting, breaking and remaking the boundaries of religion whilst ensuring 
institutionalisation can indeed be described as the evolution of the institutionalisation of 
religious identity.

As a ‘third party’ in the complex ethnic politics of Sri Lanka, the Muslim community have 
EHHQ� WUDQVIRUPHG� XQGHU� LWV� LQÀXHQFH� DQG� IRUFHG� WR� GH¿QH� WKHPVHOYHV� DQG� VHHN� WKHLU� RZQ�
discourse. However, this has also meant that there has been an element of naivety in how 
they have conducted themselves trying to forge their own identity, in particular with the 
simultaneous combination of balancing the combination of external ethno-nationalist rivalries 
ZLWK�WKH�LQWHUQDO�,VODPLF�GRFWULQDO�FRQÀLFW��

6R�ZKDW�LV�WKH�DQVZHU�WR�WKH�TXHVWLRQ�SRVHG�DV�WR�ZKDW�WKH�0XVOLP�FRPPXQLW\�VKRXOG�GR�QRZ"��

The way forward has to be about a re-imagination of what the Muslim community is, represents 
DQG�XOWLPDWHO\�LGHQWL¿HV�ZLWK���7KH�ZD\�IRUZDUG�KDV�WR�LQFOXGH�WKLQNLQJ�DERXW�KRZ�ZHOO�WKH�
community manage the formation of attitude towards ‘other’ ethnicities and practices adopted 
to mitigate negative attitudes. In this regard much work is needed by the Muslim community 
to work towards possible behaviour change in order to experience ‘other’ communities.

Muslims have struggled and still continue to struggle to articulate Muslim grievances from 
WKH� FRQÀLFW� LQ� D�PDQQHU� WKDW� EULQJV� FRQ¿GHQFH� WR� WKH� RWKHU� WZR� SDUWLHV� RI� D� VLQFHULW\� RI�
JRDOV�IRU�WKH�EHQH¿W�RI�WKH�ZKROH�FRXQWU\�DQG�LQ�D�PDQQHU�WKDW�SHUKDSV�FKDQJHV�WKH�FXUUHQW�
PLVFRQFHSWLRQV�UHJDUGLQJ�0XVOLPV¶�SODFH�LQ�WKH�FRQÀLFW��

However, the role that they carve out for themselves is dependent on them being seen as part 
of the solution and not as an additional problem. This comes back to the fact that they need to 
articulate a comprehensive platform and identity (based on their Islamic principles of ethics) 
that takes into consideration the whole community and country. This is one of the antidotes 
that can neutralize the advances of a minority of Sinhala Buddhist extremists. 
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The Muslim community has found itself caught between a rock and a hard place. Undoubtedly, 
their future prospects could be based on their past, but the past should not become a ball and 
chain for the future. Muslim politicians have made mistakes in reacting and developing a 
separate identity. Their naivety and quest for political representation obscured the gains that 
could have been made for the country. Coupled with the now rising religious consciousness 
of the community, which confuses religious and ethnic identity, there are real challenges for 
UHSUHVHQWDWLRQ�DQG�LGHQWL¿FDWLRQ��

Any movement forward needs to articulate a common space for all of these representations 
to take place.
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Salient Features of Muslim Personal Law
Sheikh Usthaz M.A.M. Mansoor

BA(Hons), Naleemi

Chapter 1

Marriage Discipline

It has been opined that some changes should be brought in the Muslim Personal Law of Sri 
Lanka. Herewith we present our opinions on these changes in two chapters.

Family is the basic unit in the Islamic social life. The disciplined functioning of the society 
GHSHQGV�RQ�WKH�GLVFLSOLQH�ZLWKLQ�WKH�IDPLO\��)DPLO\�LV�WKH�¿UVW�PHGLXP�WKDW�WUDQVIHUV�,VODPLF�
beliefs, worships and cultures to the successive generations. Therefore, the family could be 
FRQVLGHUHG�DV�WKH�SULPDU\�VFKRRO�DQG�WUDLQLQJ�FHQWHU��,Q�WKLV�FRQWH[W��WKH�4XUDQ�KDV�FRGL¿HG�ORW�
of laws with a view to strengthen and discipline family life. The Sunna has further explained 
them.

7KH�,VODPLF� OHJDO�VFKRODUV� WRR�KDG�FRGL¿HG� WKH� ODZV�ZHOO� WKDW�DUH� UHODWHG�ZLWK� WKH� ,VODPLF�
family life. They have also reviewed the family laws based on the legal problems that arose 
with the change of time. Imam Ibnu Thaimiya’s research work could be cited as an example 
in the olden days.

During the early period of the Ottoman Empire family laws were reviewed and a volume of 
Personal Laws were published on Hijri 1336 Muharram 02 under the title “Kanoon Hookook 
$O�$LOD´��/DWHU��3HUVRQDO�/DZ�YROXPHV�ZHUH�FRGL¿HG�DQG�SXEOLVKHG�LQ�(J\SW�DQG�6\ULD��7KXV�
the Personal Law had undergone changes according to the social changes and the problems 
that were faced by the society. It is very important to note that in this context, the fundamental 
laws didn’t change, certain subsidiary laws only changed. Issues that are connected with the 
Marriage Law are discussed below:

1. Marriageable Age:

+XPDQ�EHLQJV�VKRXOG�JHW�TXDOL¿HG�WR�DFFHSW�UHVSRQVLELOLWLHV�DQG�FDUU\�RXW�WKHLU�GXWLHV��7KLV�
is called maturation. There is age limit for maturation. All laws, including the Islamic Law, 
accept this age limit.

As marriage is a responsibility, it should have been allowed when maturation takes place. 
However, child marriage had been practiced in almost all societies in the olden days. Child 
marriage was allowed during the period of the Prophet (Sal) and thereafter. Majority of the 
Islamic scholars followed this tradition and considered that child marriage is allowed in the 
religion.

Uncomplicated social life and the mutual support within a collective family system didn’t 
show child marriage as a problem. The responsibility of bringing up a child was not considered 
as the sole responsibility of the child’s parents, it was also considered as the responsibility of 
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the extended family.

But our era is entirely different from this social structure. Collective family system has 
undergone big transformation and they are rapidly becoming micro families. Cost of living 
has become a big burden. Bringing up the children have become highly complicated and a 
KHDY\�UHVSRQVLELOLW\��,Q�WKLV�FRQWH[W��LW�LV�QDWXUDO�WR�WKLQN�RI�WKH�GH¿QLWLRQ�RI�WKH�PDUULDJHDEOH�
age.

Following factors could be observed in the Islamic Law in connection with marriageable age:

I.  Majority of Scholars who consider that child marriage is allowed in Islam express the 
following opinion:

(a)  The version in Sura Thalaq:

“And for such of your women as despair of menstruation, if ye doubt, their period (of 
waiting) shall be three months, along with those who have it not” (Sura Thalaq 65:4).

Here, it is very clear that “women as despair of menstruation” indicates the minors. 
As the Quran talks about their period of waiting, it suggests that the minors could get 
married.

(b) Aisha (Rali) informs as follows:

Prophet (PBUH) got married to me when I was six years old. When I was nine years old, 
he had sexual relationship (Sahih Muslim: Hadis No.1422).

II. Legal scholars such as Ibnu Shubruma, Usman al Baththi and Abubucker al As-sammu 
opine that underage marriage is not valid.

They put forward the following to support their opinion: 

(a) Following version in Sura An-Nisa:

³3URYH� RUSKDQV� WLOO� WKH\� UHDFK� WKH�PDUULDJHDEOH� DJH�� WKHQ�� LI� \H� ¿QG� WKHP� RI� VRXQG�
judgement, deliver over unto them their fortune” Surah An-Nisa (4:6).

This version indicates that the status of minority is ending with reaching the marriageable 
age1. If marriage is allowed during the childhood, the above qur’anic version that imposes 
a limitation to marriageable age would lose its meaning.

(b)  Relationship between husband and wife, child birth, creation of family etc. are the 
objectives of marriage.

&KLOG�PDUULDJH�LV�QRW�JRLQJ�WR�IXO¿O�DOO�WKHVH�REMHFWLYHV��7KHUHIRUH��WKLV�PDUULDJH�ZLOO�
become meaningless. Further, these marriages will result in other type of evils.

1 
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The childhood marriage of Ayisha (Rali) to Prophet Muhammad (Sal) may be a unique 
permission. We have observed in Prophet’s life that there were special permissions and 
controls for him. They are not being considered as common law2.

Child marriage seemed to be a social tradition in those days. Al Quran didn’t want to 
break it all of a sudden. It gave solution for one problem and also indicated that the age 
of marriage should be after passing the childhood.

When explaining this problem, Imam Abu Hajra says that in the Islamic context, the 
VWDWH�FRXOG�GH¿QH� WKH�DJH�RI�PDUULDJH�EDVHG�RQ� WLPH��SODFH�DQG�HYHQW3. This is being 
FDOOHG�³$O�=L\DVDWK�$O�6KDUDI¿\D´�LQ�,VODPLF�/DZ�

The law could organize this legal problem in the following manner:

1. Dividing maturation in to two stages: 

(a)  Commencement of maturation

This will commence as soon as attaining of age: This may be 14 years for females and 
15 for males.

(b) Matured stage

For males this may be 20 years for males and 18 years for females.

When it comes to marriage, it should take place after the matured stage. This should be 
the fundamental principle.

However, marriage could be consummated before maturity under exceptional 
circumstances. When this takes place, following conditions should be maintained:

I. Both parties should have attained age. For female this should be 14 years and for males 
it should be 15 years.

II.  Permission of the Guardian, father, should be obtained. (Only the father should be the 
Guardian - other guardians cannot be responsible for this marriage).

III.  Quazi’s approval should be obtained. He should ensure the following two conditions:

D��7KLV�PDUULDJH�VKRXOG�WDNH�SODFH�XQGHU�DQ�H[FHSWLRQDO�FLUFXPVWDQFH�WKDW�MXVWL¿HV�WKH�
marriage.

b) He should ensure that both male’s and female’s physical condition is suitable to get 
married4.

2 Prof Mustafa Shifayyih : Sharah Kanoon Al Ahwal Al Shaksiyyah. Pg 258

3 Imam Abu Sahra Al Ahwaal Al Shaksiyyah Pg 124

4 Prof Mustafa Shifayyih : Sharah Kanoon Al Ahwal Al Shaksiyyah. Pg 120
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In fact, the age of marriage should be decided based on the collective advice of the Psychologist, 
Medical Doctors and Social Scientist.

Freedom of Choice:

Another important factor is that whether male and female has freedom of choice in the 
VHOHFWLRQ�RI� VSRXVH"�7KHUH� LV� QR�GLIIHUHQFH�RI� RSLQLRQ� DV� WR� WKH� IUHHGRP�RI� FKRLFH�RI� WKH�
spouses for males. There is difference of opinion on the choice of their spouses for females.

7KH�,PDPV�VXFK�DV�6KD¿H�DQG�0DOLN�KDG�RSLQHG�WKDW�D�IDWKHU�FRXOG�IRUFH�KLV�GDXJKWHU�WR�JHW�
married to a person of his choice. But, Imams such as Abu Hanifa, Awjaie and Thowry had 
opined that it is compulsory to get women’s consent and the fathers cannot force them. They 
have also opined that if the marriage is consummated without women’s consent, it will not be 
a valid marriage. There are several Hadis that support this opinion. Some of them are given 
below:

Prophet Muhammad (PBUH) stated that a widow or a young girl will not be given in marriage 
until such time they give their consent. When he was questioned as to how they give their 
FRQVHQW"�+H� VDLG� ³E\� REVHUYLQJ� VLOHQFH´� �6DKHHK� DO� %XKDUL�� +DGLV� 1R�� ����� IRXU� 6XQDQ�
Books).

Ibnu Abbas (Rali) states, once a young girl appeared before the Prophet (PBUH) and 
complained that her father had given her in marriage without her consent. He gave her the 
freedom of choice (Musnath Ahmad 2469, Abu Dawood: 2096, Ibnu Maja: 1875).

Saheeh Muslim reports as given below:

The father of a young girl should get her consent for her marriage (Kitab al Nikah: 3415).

Islam has given each woman the choice of freedom in the selection of her husband. Therefore, 
this freedom should be given protection in the law. The minimum protection is to allow her to 
signify her consent by placing her signature on the Marriage Registration Form.

Imam Abu Hanifa (Rah) had expressed the opinion that a girl can get married without a 
JXDUGLDQ��:DOL���+H�JLYHV�WZR�IROORZLQJ�TXDOL¿FDWLRQV�IRU�WKLV�

1. Although an agreement to get married without a Wali is valid, it is desirable to get the 
permission from him.

2. Although a marriage is valid without a Wali, there are two following conditions that 
VKRXOG�KDYH�EHHQ�IXO¿OOHG�

1. The girl should have selected a suitable partner for her.

2. She should have received the required Mahar.

,I�WKH�JXDUGLDQ�¿QGV�WKDW�WKHUH�DUH�SUREOHPV�LQ�FRQQHFWLRQ�ZLWK�WKH�DERYH�WZR�FRQGLWLRQV��KH�
can complain to the Quazi Court and seek redress.
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The above opinion of Abu Hanifa (Rah)5combines both positions, Guardians’ consent is 
necessary and not necessary, and gives a practical opinion.

As there are possibilities for complications to arise in connection with the Guardians in 
marriages, this could be included in the Draft Islamic Marriage Law under exceptional 
circumstances.

(3) Polygamy:

Islam approves polygamy unanimously. But, it should be noted that it is a permission only. 
Islam doesn’t promote it. Instead, it had imposed control on it. Islamic religion didn’t 
d formulate laws on Polygamy. Actually, it had regulated the social behaviour which was 
irregular and unjust. The following Quranic verse give explanation about polygamy:

“And if ye fear that ye will not deal fairly by the orphans, many of the women, who seem 
good to you, two or three or four, and if ye fear that ye cannot do justice (to so many) then one 
(only) or (the captives) that your right hands possess. Thus it is more likely that ye will not do 
injustice” (Surah An-Nisa 4.3).

This verse explains the following:

I.  Polygamy is allowed in Islam. It is imposing restriction on the number of women as four 
a male can get married. This number was not restricted in the Arabian society in which 
the Quran was revealed.

II.  Quran doesn’t allow polygamy as a separate law. Instead, it allows polygamy as a 
medium for the provision of justice for orphans. It is speaking to a person who fears that 
whether he will cause injustice by getting married to an orphan who is under his custody 
and suggest that person to get married to the women other than the orphans under his 
custody.

III. This verse makes it is compulsory for the polygamist to behave justly with all wives. 
Quran prohibits a person from marrying several women, if he fears that he will not be 
able to treat them fairly.

Fair treatment of wives is one of the conditions for marrying more than one woman. 
Economic strength should be considered as another condition for polygamy. This means 
that the polygamist should possess the economic strength to maintain two wives and their 
children. Even a person who get married to one wife too should possess economic strength. 
The Prophet (PBUH) says even the person who wants get married to one wife should possess 
economic strength, if not, he should not get married.

Abdullah Ibnu Masood (Ral) informs that Prophet (PBUH) told the following:

Oh youth, whoever possess economic strength amongst you should get married. This will help 
you to low their gaze and protect them from misbehavior. Let all those who do not possess 

5 1.See Mustafa Al Sifayi:Sharah Kanoon Al Ahwal Al Shaksiyya: Pgs 131,132
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wealth should observe fast. This will weaken their feelings. (Saheeh Buhari: 5065, Saheeh 
Muslim: 1400).

,Q�DGGLWLRQ�WR�WKH�DERYH�FRQGLWLRQV��WKH\�DOVR�VKRXOG�SRVVHVV�SK\VLFDO�¿WQHVV�WR�VDWLVI\�WKHLU�
wives.

A provision should be included in the Muslim Marriage Law for a person who possess all 
WKH� DERYH� TXDOL¿FDWLRQV� DQG� GHVLURXV� RI� KDYLQJ�PRUH� WKDQ� RQH�ZLIH� WR� GR� VR� WKURXJK� WKH�
Quazi court. A system should be developed to assess whether the person who is desirous of 
JHWWLQJ�PDUULHG�WR�PRUH�WKDQ�RQH�ZLIH�KDV�IXO¿OOHG�DOO�WKHVH�FRQGLWLRQV��7KLV�ZLOO�UHVXOW�LQ�WKH�
SUHYHQWLRQ�RI�QHJDWLYH�HIIHFWV�VXFK�DV�LJQRULQJ�WKH�¿UVW�ZLIH�DQG�LOO�WUHDWLQJ�KHU�DQG�ODFN�RI�
proper maintenance of children and pave the way for the protection of family life.

(4) Marriage Registration:

The event of marriage is ending with the words that express both parties’ satisfactory words. 
From the bride’s side the guardian tells the name of the bride and says that “I am giving her 
in marriage”. On the other side, the bridegroom says that he has accepted it. There will be 
witnesses from both sides. The wedding is consummated according to Sharia.

The question that arises here is what is the value of registering the marriage in writing under 
WKH�6KDULD�/DZ"�6RPH�VD\�WKDW�³7KLV�LV�EHLQJ�GRQH�WR�VDWLVI\�WKH�JRYHUQPHQW�UHTXLUHPHQW��
There are no connection between this process and the Sharia Law. Expressing both parties’ 
satisfaction is the Sharia Law”. This is not true. Marriage registration also a part of the Sharia 
Law. This opinion is explained here.

There is a section in Islamic Law which is called Al Siyasa - Al – Sharayiya. This has two 
meanings as given below:

• Common Meaning: This means that governing people’s affairs and world affairs through 
UHOLJLRXV�ODZ��7KLV�LV�EHLQJ�GH¿QHG�DV�³EHFRPLQJ�WKH�UHSUHVHQWDWLYH�RI�WKH�3URSKHW��3%8+��
by protecting the religion and managing world affairs.

• Actual Meaning: The laws and decisions that are declared by the rulers with the 
expectation of certain irregular events that will take place or may take place.

Imam Ibnu Al Kaiyim in his book titled “Al Turk Al Hukumiya” quotes as explained by Imam 
Ibnu Akeel al Hanbali as given below:

“It may be a subject for which revelation had been made and not explained. It may be 
something that Prophet (PBUH) didn’t speak about. Siyasa Sarayiya means the actions that 
keeps people closer to discipline and also keeps them away from indiscipline. There are no 
Imams who have not explained this concept”.

7KLV�W\SH�RI�DFWLRQV�E\�WKH�VWDWH�ZLOO�FRQWDLQ�0DVDOLK��EHQH¿FLDO�GLVFLSOLQH��,W�LV�FRPPRQO\�
accepted truth to enact laws where there is a lack of direct legal arrangements. In Sharia law 
WKLV�LV�EHLQJ�FDOOHG�DV�0DVDOLK�0XUVDOD��PHDQLQJ�XQGH¿QHG�EHQH¿WV�
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Below we give some examples from Sahabas actions. These are given in the above mentioned 
book of Imam Ibnu Kayim:

•  Umsan (Rali) appointed a committee to gather the Quran. Then he collected the Qurans 
that were written with personal comments by the Sahabas and burnt them.

•  Umar (Rali) declared half of the assets that were earned by the Governors due to their 
honorary position as state assets.

•  Umar (Rali) observed that the attention of the people is more on the Hadis and going 
away from the Quran. Therefore, he made it compulsory for the Sahabis to reduce the 
reporting of Hadis.

Umar (Rali) made it compulsory to perform Umra during the Non Haj period with a view to 
make the Kaaba to become lively with the presence of the people66. In the modern world there 
are several laws such as the laws related to the transportation, registering the land and buildings 
in the owners’ name, laws that regulate health activities, laws for educational administration 
etc. Therefore, registration of marriage should be made a compulsory law.

There is no doubt that the marriage will be valid with verbal agreements. Written registration 
is compulsory for the attestation and witnessing of the marriage. This will prevent indiscipline 
and chaos in the married life.

(5) Incorporating Conditions in the Marriage Agreement:

Generally, during the agreements incorporation of conditions take place. Usually they 
protect the interests of both parties. In this connection Hanbali Madhab has broad opinion. 
7KLV�0DGKDE�LV�RI�WKH�RSLQLRQ�WKDW�WKH�FRQGLWLRQV�RI�WKH�DJUHHPHQW�VKRXOG�QRW�EH�LQ�FRQÀLFW�
with the Quran and Hadis. Therefore, both parties could include conditions to protect their 
interests. As marriage is an agreement, the people of Hanbali Madhab are of the opinion that 
as an application of the common law, it is possible to freely include terms and conditions in 
the marriage agreement7.

Following examples are provided in support of inclusion of terms and conditions freely by 
both parties:

I.  Prophet Muhammad stated that except for making the Haram as halal and Halal as 
Haram,  Muslims should obey the terms and conditions that were included by them. 
(Sunan Thirmithee Hadis No 1352)

�� ����6HH�� ,PDP�,EQH�.D\LP��$O�7XUN�$O�+XNRRPL\D�3DJH����±�����'U��<RRVXI�DO�.DUODYL��$O�6L\DVD�$O�
Sharaiyah: page: 82 – 104

 (The thoughts and examples were obtained from these two books) 

7 Imam Abu Jahra and Dr. Musthafa Ahmed Jarka have clearly explained that when it comes to the inclusion 
of terms and conditions, Hanbali Madhab has strong opinion.1 (Imam Abu Jahra: Imam Ibnu Hambal: 
+D\DWKXKX�ZD�$VUXKX���ZD�±�$UDKX��:D¿TXKX�3DJHV������±����

 Dr. Musthafa Ahmed Jarkau: Al madhal Al Fiquhi Al-aam: Page 469 – 500)
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II.  An example from Prophet’s life: When Jabir (Rali) sold a camel to Prophet (PBUH) 
and included the condition that he will travel on it up to Medina. Prophet Muhammad 
accepted this condition. (Saheeh al Buhari: 2718, Saheeh Muslim: 715)

Accordingly a marriage agreement may contain the terms and conditions from both parties. 
)XUWKHU��LW�LV�WKH�FRQ¿UPHG�RSLQLRQ�WKDW�LW�LV�SRVVLEOH�WR�LQFOXGH�WHUPV�DQG�FRQGLWLRQV�WR�WKLV�
agreement freely.

The Personal Law of Syria has divided them in to two parts. With the view that they may be 
relevant for us too, we reproduce them below:

(1) Terms that are non-implementable and terms that lacks recognition. One part of this terms 
and conditions are the ones that are different from the matrimonial discipline. Terms and 
conditions not to pay Mahar, requiring wife to spend for the husband etc. are some of the 
relevant examples.

Conditions that are contrary to the objectives of Shariah is another part. Example: condition 
not to have sexual relationship between husband and wife.

This has been accepted by all madhabs.

����&RQGLWLRQV�WKDW�VKRXOG�EH�FRPSXOVRULO\�IXO¿OOHG�E\�WKH�KXVEDQG��7KRVH�FRQGLWLRQV�WKDW�
will not affect others rights and those rights that is accepted by husbands’ Madhab and those 
FRQGLWLRQV�WKDW�ZLOO�QRW�LPSLQJH�RQ�WKH�ULJKWV�RI�RWKHUV�DQG�WKRVH�ZLOO�EULQJ�EHQH¿WV�WR�WKH�
wife.

Examples:

Imposing conditions not to take abroad

Imposing conditions requesting one of the parties to abandon one’s employment.

7KHVH�DUH� WKH�RSLQLRQV�RI� WKH�+DQEDOL�0DGKDE��+XVEDQG�VKRXOG�IXO¿OO� WKHVH�FRQGLWLRQV��$�
husband could be forced to implement them through a court. If the husband violates them, the 
wife has the freedom to break the marriage.

(3) Legally recognized Terms and Conditions:

These terms and conditions may be legally recognised. But, the Court will not enforce them 
on the husband. They are the personal activities of the husband that are recognised by the 
Sharia Law.

Examples: Terms that prevent the husband from getting involved in an employment. Terms 
that prevent from getting involved in politics.

Not to get married to another woman.

$OWKRXJK�LW�LV�QRW�FRPSXOVRU\�IRU�WKH�KXVEDQG�WR�IXO¿OO�WKHVH�WHUPV�DQG�FRQGLWLRQV��KDG�KH�
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accepted them during the negotiation for marriage and didn’t honour them, the wife has the 
right to terminate the marriage relationship.

This opinion is expressed by Hanbali Madhab8

Female Judges

We can observe that the general opinion of Islam is that females cannot hold leadership 
SRVLWLRQV�� ,W� LV� QDWXUDO� IRU� WKLV� RSLQLRQ� WR� EHFRPH� LQÀXHQWLDO� GXULQJ� WKH� SHULRG� RI� ORZ�
participation of women in the social life. It is very important to review this opinion today due 
to the increased female social participation and the emergence of feminist thoughts.

There are several Islamic Scholars who have reviewed this opinion. It has been observed 
that the reasons that were submitted against women to hold leadership positions seems to be 
not strong and unclear. Generally, women are equivalent to men in their status and they are 
capable of accepting responsibilities. There may be some exceptions between the males and 
females in carrying out certain duties. This should be supported by reasonable factors.

If there are lack of strong and clear reasons to support that women cannot hold leadership 
positions, it is clear that women also can hold those positions equivalent to men.

To understand this concept clearly, we will look at the factors that support the argument that 
women should not hold leadership positions.

The group that denies the leadership position for women depend on the following two factors:

I. Following versions in the Quran:

“Men are in charge of women, because Allah hath made one of them to excel the other, and 
because they spend of their property (for the support of women). (Surah An-Nisa: 4:34)

II. Following Hadith:

Reported by Abu bucker (Rali):

When the Prophet (PBUH) heard the appointment of Kisra’s daughter as the Queen of Persia, 
he said “The society that appoints women as responsible person for their affairs will not attain 
victory”

Those who argue against female leadership quote the above Quranic verse and the Hadis 
argue that they are very clear about the about their opinion.

The other group that argue in support of female leadership argue as given below:

I. The above Quranic verse is connected with the family life. The verses that precede 
and succeed argue about family affairs. Therefore, it is not suitable to generalize the 
versions that speak about family life. Family is a separate institution. The responsibility 

8 Mustafa Al Sifai:Sharah Kanoon Al Ahwal Al Syakhsiyyah Pg:113,114
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of formation and maintenance of the family are assigned to men. It is pertinent for men 
to accept the family responsibility. Social Institutions are not similar to the family. It is 
wrong to generalize this will be incorrect9

II.  Modern Islamic Scholars look at the above mentioned Hadis from a different viewpoint 
as given below:

a.  Prophet Muhammed referred to the Queen of Persia. It was the highest political authority. 
What he meant was that a female should not accept the leadership of Khilafa. This 
means that women can accept the leadership of the institutions that come under it.

b.  This Hadis means that “A society which is under the leadership of a female will not be 
successful”. This is not a law, an opinion only. We formulate a law from an opinion. This 
opinion is common to the Muslims and non - Muslims. This was stated in the context of 
the Persian political context.

Prophet Muhammad’s opinion never go wrong. But, this Hadis is contrary to the Sura An - 
Naml (Sura An - Naml: 27: 23 - 44) which speaks about the Queen of Sheba. According to the 
Quran, as a result of her intelligence she avoided the destructive war and guided the people on 
good path. We come across female rulers in history. We have seen female rulers in the modern 
world too. Therefore, it may be wrong to accept the direct meaning of this Hadhiths. It will be 
correct to say that Prophet (PBUH) said this in the context of Persia.

Imams such as Abu Haniffa and Imam Ibnu Hajm are of the opinion that females can hold the 
position of a Judge. Imam Thabaree too of the opinion that generally females and hold any 
leadership positions10. This opinion is not a new one. It is very clear that the old Legal Experts 
too accepts this11

In the background of these explanations, it is clear that appointing females as Judges of the 
Quazi Courts is not contrary to the Sharia Law. However, female Judges could be appointed 
step by step due to the opinion prevailing in the society.

1. Appointing two females as Jurors and the Quazi Judges could give his judgement in 
consultation with them.

11. Appointing two or three females to represent females in the National Board of Quazis.

These arrangements will prevent females’ inconvenience in divulging the highly personal 
matters. This will ensure justice for women in the problems related to the family affairs. 
Step by step, these arrangements will make the society to realize the importance of female 
participation. This will result in the acceptance of female judges in the next step.

9 See Sheikh Abdul Haleel Abu Shakka: Thahreer Al MarAth Fee Asr Al Risalath: Chapter 03 Pg: 446-460, 
Hiba Rauf Ijjath: Al MarAth – Wa- AlAmamAlSiyasi-Ruqyath Islamiyyah: Pgs: 127-135

10/11 See Sheikh Abdul Haleel Abu Shakka: Thahreer Al MarAth Fee Asr Al Risalath: Chapter 03 Pg: 446-460, 
Hiba Rauf Ijjath: Al MarAth – Wa- AlAmamAlSiyasi-Ruqyath Islamiyyah: Pgs: 127-135
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If the appointment of females as Jurors and Judges is recognized by the Sharia Law, it is clear 
that appointing them as Marriage Registrars will not be contrary to Sharia.

As the Marriage Registration takes place in the mosque, some may argue that sometimes they 
will not be in a position to come in to the mosque. We present two solutions for this problem:

1. Record keeping and writing could be done at home.

����7KH�RI¿FH�FRXOG�EH�HVWDEOLVKHG�LQ�WKH�PRVTXH�SUHPLVHV�

Chapter 2

Termination of Marriage/Divorce

Marriage will be terminated in 3 ways:

(1) Thalaq from the husband’s side

(2) Kulu from wife’s side

(3) Separation by the court

We will look at the all three above mentioned termination and separation. We are not going to 
look at these three points in an extensive manner.

(1) Thalaq from Husband’s side:

:KHQ�WKHUH�DUH�UHOHYDQW�MXVWL¿FDWLRQ�RQO\�WKH�KXVEDQG�FDQ�XVH�7KDODT��$OWKRXJK�WKH�FRXUW�ZLOO�
QRW�KHDU�DERXW�WKH�7KDODT��7KDODT�ZLWKRXW�MXVWL¿FDWLRQ�LV�D�SXQLVKDEOH�RIIHQFH�LQ�WKH�SUHVHQFH�
of Allah.

Thalaq should follow the following order:

1. Declaring Thalaq when the wife is clean without menstruation and in a condition where no 
sexual intercourse had not taken place.

2. Declaring Thalaq once only.

3. Having witnesses for Thalaq.

There are no differences of opinion as to the above mentioned conditions. However, there are 
difference of opinion as to the consequences, if Thalaq had been declared without following 
the above conditions.

There are no differences of opinion as to it is a sin to declare Thalaq after having sexual 
intercourse with the wife during menstruation or when she is clean. Several Imams are of 
the opinion that this Thalaq will be accepted. However, Imams such as Ibnu Thaimiya, Ibnu 
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Kaym, Ibnu Hajm and the Imam of Thabayeens Sayid Ibnu Al Mussayyab are of the opinion 
that this Thalaq will not valid12

It will not be not suitable to look at both parties opinions in detail. I think it is relevant to touch 
one opinion. More relevant opinion is that when Allah and his Messenger (PBUH) lay down 
certain order for an activity and if it is being violated, the particular activity too will not be 
accepted.

When declaring Thalaq, it should not be repeated several time. It should be declared once 
only. All Imams accept this. However, there are legal experts who say that if Thalaq it is 
uttered two or three times at once, it will be accepted. But, Imams such as Ibnu Thaimiya 
and Ibnul Kaiyoom accept the point that it will be treated as uttered once. Following Hadis 
explains this:

,EQX�$EEDV��5DOL��LQIRUPV�WKDW��GXULQJ�WKH�SHULRG�RI�3URSKHW��3%8+��DQG�GXULQJ�WKH�¿UVW�WZR�
years of Abu bucker (Rali) and Umar (Rali), uttering three Thalaq had been considered as one. 
Umar (Rali) said that “People are hurrying up at a time they should observe patience. What 
LI�ZH�PDNH�LW�WR�KDSSHQ�WKDW�ZD\"´�$IWHU�WKDW�KH�PDGH�LW�DV�LW�LV���6XQDQ�$EX�'DZRRG�������
Saheeh – Albanee 189)

I had been the practice in the early period to treat uttering several Thalaq as one. Umar (Rali) 
observed people’s behaviour and decided to allow it with a view to correct the people. But, 
during the present day, this action will be a cause for the quick breakup of family. Therefore, 
it much better to follow the practice that was followed during the period of Prophet (PBUH) 
and Abu bucker (Rali). Majority of the laws in the Arab countries follow this practice13

Having witnesses while declaring Thalaq is another important factor. Following Quranic 
verse shows this.

“Then when they reach their term , take them back in kindness, and call to witness two just 
men among you, and keep your testimony for Allah” (Surah Al – Thalaq 65:2)

It is very clear that this verse requires to have witnesses when declaring Thalaq and while 
withdrawing it. However, there is a difference of opinion as to whether this revelation makes 
LW�D�GXW\�RU�D�6XQQDK"�0DMRULW\�RI�WKH�OHJDO�H[SHUWV�VD\�WKLV�LV�D�6XQQDK��,PDPV�VXFK�DV�/DKLUL�
Madhab are of the opinion that this is a duty. Therefore, it is good to pay attention to the 
second opinion. It should be noted that Intellectuals such as Shiek Ahmed Shakir, Imam Abu 
-DKUD��6KLHN�$OL�$O�+DEHHE�DQG�'U��<XVXI�0XVD�DUH�RI�WKH�RSLQLRQ�WKDW�WKLV�LV�:DMLE14

12� ��'U��$EGXO�5DKPDQ�$O�6DDEXQL�6HH��1LODP�$O�8VUD�±�ZD�±�+DOOX�0XVKWKLODWKL�+DD¿�/D\LO�,VODP�3DJHV��
140, 141

13 � �6HH��'U��$EGXU�5DKPDQ�$O�6DEXQL��1LODP�$O�8VUD��ZD�+DOOX��0XVKWKLOD�WKLKD��¿ODX\LOL�,VODP�3DJH�����	�
138) 

14 � �'U��$EGXO�5DKPDQ�$O�6DDEXQL�6HH��1LODP�$O�8VUD�±�ZD�±�+DOOX�0XVKWKLODWKL�+DD¿�/D\LO�,VODP�3DJHV������
143 
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(2) Thalaq from Wife’s side – Kullu

Just like men, women also has the right to terminate the marriage. A man who hates the wife 
and he hates her o the extent that he cannot live with her declares Thalaq. In the same way, the 
woman who feels excessive hatred towards the man to the extent that she cannot live with the 
man and feels that she cannot carry out her duties and responsibilities with satisfaction can 
separate from the husband. Al Quran joins the male right, together with woman’s right and 
opines as given below:

“A divorce is only permissible twice; after that the parties should either hold together on 
equitable terms, or separate with kindness. It is not lawful for you, (men) to take back 
any of your gifts (from your wives), except when both parties fear that they would be 
unable to keep the limits ordained by Allah. If ye (judges) do indeed fear that they would 
be unable to keep the limits ordained by Allah, there is no blame on either of them if she 
give something for her freedom.....” (Sura Baqara 2: 229)

We give below the Hadis that explains the above opinion: 

Abdullah Ibnu Abbas (Rali) informs,

The wife of Thabith Ibnu Kais came to the Prophet (PBUH) addressed him as follows: O! the 
Prophet of Allah, I didn’t see any offence regarding Thabith Ibnu Kais about his religiousness 
or his discipline. But, I am scared about committing sin while in Islam.” Then Prophet 
�3%8+��DVNHG�KHU�ZKHWKHU�VKH�ZLOO�UHWXUQ�KLV�ODQG�WR�KLP"�6KH�DJUHHG�WR�LW��7KHQ�WKH�3URSKHW�
told Thabith to get the land and declare Thalaq for her. (Sheehul Buhari Hadis No: 5273) This 
system of Kullu which allows women to get Thalaq should be well considered and included 
in the Muslim Marriage Act. Following should be closely considered in this connection:

1. It will be an injustice to request to return the Mahar when the wife asks for divorce due to 
the serious sickness of husband or his torture, not giving for family expenses.

11. According to the Hadis, wife didn’t see any defects in husband’s religiousness or in his 
discipline. She couldn’t live properly with the husband due to lack of psychological agreement 
with the husband, she wanted to get separated from the husband.

(3). Separation by the Court:

Divorce is fundamentally in the hands of husband and wife. In certain circumstances it goes 
in to the hands of the courts. They are given below:

(a) Either Husband or wife is having serious sickness or having serious defects.

(b) Failure of the husband to meet family expenditures.

(c) Torture

(d) Disappearance of husband or imprisonment
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(a) Serious Sickness or having serious defects:

Having serious sickness and defects that prevents the couple to lead a life of love and 
compassion. Majority of the Islamic scholars are of the opinion that either husband or wife 
can resort to the help of the court for separation.

6KD¿H� DQG�+XQEDOL�0DGKDEV� DUH� RI� WKH� RSLQLRQ� WKDW� LQ� WKLV� FRQWH[W�� VHSDUDWLRQ� VKRXOG� EH�
treated as “Fusk”.

$FFRUGLQJ�WR�WKH�+DQD¿�DQG�0DOLNL�0DGKDEV�LW�VKRXOG�EH�FRQVLGHUHG�DV�7KDODT��$�OHJDO�FRGH�
should be developed incorporating these ideas.

Following could be included in this:

(i) Proof of the sickness or defects

(ii) Seriousness of the sickness or defects

(iii) Both, husband and wife should have these rights.

(iv) Inability to Spend

It is the set law in Islam that the husband is responsible for wife’s and children’s expenditures. 
There is a possibility for the husband to become poor and may not be able to spend properly. 
Under this circumstance a noble wife will patiently cooperate with the husband. However all 
will not be ideal wives. Majority of the wives fall in to the category of average. Majority of 
the intellectuals are of the opinion that in this circumstances a wife can seek divorce from the 
husband.

“A divorce is only permissible twice; after that the parties should either hold together on 
equitable terms, or separate with kindness.” Sura Baqara (2: 229) Legal experts argue that 
this verse emphasize this opinion. There is no doubt that spending in an orderly manner is part 
RI�NHHSLQJ�WKH�IDPLO\�ZHOO��+DQD¿�DQG�/DKLUL�0DGKDEV�GRQ¶W�DFFHSW�WKLV�RSLQLRQ�RI�VHHNLQJ�
divorce when the husband cannot meet the family expenses. They depend on the following 
Quranic verse in support of their opinion.

“Let him who hath abundance spend of his abundance, and he whose provision is 
measured, let him spend of that which Allah hath given him. Allah asketh note of any 
soul save that which he has given it. Allah will vouch - safe, after hardship, ease.” (Sura 
Thalaq 65:7)

It is much better to pay attention to Imam Thaymi’s opinion on this:

1.  Husband has the ability to spend and doesn’t spend for family in an unjust manner.

2.  Cheating by the husband. A poor husband shows himself to be a rich man during the 
agreement to Marriage.
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It is suitable to consider the Thalaq for inability to spend should be a retractable divorce.

(v) Torture:

There are occasions in the matrimonial life husband and wife have serious differences and the 
wife is physically and psychologically tortured. It is important to make peace between them 
as much as possible. Quran says the following regarding this:

“If ye fear a breach between them twain (the man and wife), appoint an arbiter from his 
folks and an arbiter from her folks. If they desire amendment Allah will make them of 
one mind. Lo! Allah is ever knower, aware. (Sura Nisa 4:35)

Maliki Madhab opines that when peace efforts fail to succeed, wife can complain to the court 
and obtain divorce.

Dr. Abdur Rahman Sabooni thinks that some general restrictions could be imposed for divorce 
for torture:

1.  Giving same status for male and female for ill treatment and torture.

2.  Without imposing limitations on the cause for divorce, allow this to be decided by the 
husband wife environment and the Judges assessment.

3.  If found, that they are not willing to separate, one of them can request the court to give 
a suitable punishment for the Torturer.

4.  The Judge should get the involvement of two family members with a view to make 
peace between them.

Disappearance of the husband or Imprisonment: If the disappearance or imprisonment of the 
KXVEDQG�LV�SURORQJHG��GH¿QLWHO\�ZLIH�ZLOO�JHW�DIIHFWHG�DQG�PD\�FRPSHO�KHU�WR�JHW�LQYROYHG�LQ�
bad activities.

Hanbali and Maliki Madhabs had understood this well. Imam Ibnu Kumatha says in his book 
“Mugini” that when the husband is separated from the wife for a very long time without just 
reason to the extent of affecting the wife, she can request the Judge for divorce.

The intellectuals who belonged to the Maliki Madhab didn’t divide the reasons as just 
and unjust. They only looked at the negative effect of it on the wife. Imprisonment and 
disappearance also should be taken in to consideration in this manner.

7KH�SHULRG�LQ�ZKLFK�WKH�KXVEDQG�LV�DZD\�IURP�ZLIH�VKRXOG�EH�GH¿QHG��7KH�UHDVRQ�IRU�EHLQJ�
away from the also should be taken in to consideration. It should be noted that based on the 
reason for imprisonment, the judgement may be different.

The topic on “Separation by the Court” was written based on the book “Nilamul Usra - wa - 
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Abstract

Lord Justice Denning’s judgement in Entores Ltd v Miles Far East Corp (1955) supports the 
proposition that in cases of instantaneous communications, a contract is formed only when 
the acceptance is ‘received’ by the offeror. However, based on the language of Denning LJ, 
it is also clear that whether an acceptance was received must be objectively assessed. Thus, 
where an offeree reasonably believes that the acceptance message was received by the offeror, 
a contract may come into existence even in circumstances where the latter is unaware of the 
acceptance, provided that the lack of communication of the acceptance to the offeror is brought 
about by his own fault. Bizarre as it may sound, it is not impossible for such an eventuality 
to occur where parties resort to electronic means to contract. The purpose of this paper is to 
rationalise the interplay between this unique, yet possible, eventuality under the common law 
of contracts and the rules set out by the United Nations Commission on International Trade 
Law (‘UNCITRAL’) pertaining to the dispatch and receipt of electronic communications in 
its 1996 Model Law on Electronic Commerce and 2015 Convention on the Use of Electronic 
Communications in International Contracts.

Keywords–electronic contracts, acceptance, offeror’s fault, receipt, common law, UNCITRAL  

Introduction 

Consider the following hypothetical, yet realistic, scenario. Assume that A accepts O’s offer 
by email, email being an agreed form of communication between the parties and the respective 
email addresses being designated by the parties for the purposes of the transaction. The email 
UHDFKHV�2¶V�HPDLO�DGGUHVV��XSRQ�ZKLFK�$�UHFHLYHV�D�GHOLYHU\�QRWL¿FDWLRQ��$VVXPH�WKDW� WKH�
two email addresses form part of two separate information systems.1 Assume also that O had 
SUHYLRXVO\�VHW�XS�D�¿OWHU�VXFK�WKDW�DOO�HPDLO�FRPPXQLFDWLRQV�FRQWDLQLQJ�WKH�ZRUG�µRIIHU¶�LQ�
the subject line are automatically deleted on a permanent basis. This was done by O with the 
hope of reducing spam, albeit�2¶V�¿OWHULQJ�UXOHV�ZHUH�IDU�PRUH�VWULQJHQW�WKDQ�WKH�XVXDO�VSDP�

1  This would be the case where the contracting parties use two different email service providers (e.g. Gmail 
and Outlook).



132

53rd Meezan

Law Students' Muslim Majlis 2018/2019

¿OWHUV�DYDLODEOH�LQ�SRSXODU�HPDLO�FOLHQWV�2 Assume further, that because A’s email acceptance 
contained the word ‘offer’ in the subject line it was automatically deleted after it reached 
O’s email address. In effect, although the acceptance email did reach O’s designated email 
address, O was completely unaware of the acceptance. In these circumstance, could it be said 
WKDW�D�FRQWUDFW�KDV�FRPH�LQWR�H[LVWHQFH�EHWZHHQ�$�DQG�2"�

In this paper, we respond to the above question from a common law perspective, but within the 
framework of the 2005 United Nations Convention on the Use of Electronic Communications 
in International Contracts (‘the Convention’), which the United Nations Commission on 
International Trade Law (‘UNCITRAL’) prepared with the aim of supplementing the 1996 
UNCITRAL Model Law on Electronic Commerce (‘the Model Law’). We aim to demonstrate 
that the application of the two international instruments and the common law principles on 
the formation of contracts to the hypothetical scenario set out above gives rise to inconsistent 
outcomes that must be avoided. We conclude by proposing a modest, yet effective, amendment 
to the Convention, which could set aside any uncertainty and provide greater consistency 
between the legal and technical dimensions of contract formation.  

Formation of contracts under the common law 

Consensus ad idem or assent, is the basis for a legally enforceable contract under the common 
law. In determining assent, however, common law courts focus on the external appearance of 
D�WUDQVDFWLRQ�LQ�YLHZ�RI�WKH�GLI¿FXOW\�LQ�DVFHUWDLQLQJ�ZLWK�DQ\�FHUWDLQW\�WKH�VXEMHFWLYH�LQWHQW�
of the contracting parties. As a wise judge once said “the intent of a man cannot be tried, for 
the devil himself knoweth not the mind of men.”3 As such, the standard that is adopted in 
determining assent is an objective one where courts are “concerned not with the presence 
of an inward and mental assent but with its outward and visible signs.”4 In any given case, 
in order to determine the existence of an agreement, it has long been usual for common law 
courts to employ the language of offer and acceptance.5 That is, it is said that a contract comes 
into being when one party makes an offer and the other accepts it. Under this approach, 
however, it is only logical to suggest that the party accepting (i.e., the offeree) must have 

�� �2UGLQDULO\��¿OWHUV�WKDW�FDQ�EH�FUHDWHG�LQ�HPDLO�FOLHQWV�VXFK�DV�2XWORRN�RU�*PDLO�SHUPLW�XVHUV�WR�VHW�XS�UXOHV�
WKDW�UHVXOW�LQ�HPDLOV�LGHQWL¿HG�DV�VSDP�EHLQJ�DXWRPDWLFDOO\�WUDQVIHUUHG�WR�WKH�VSDP�RU�WUDVK�IROGHU�ZKHQ�
they arrive. Moving emails to spam or trash, however, does not permanently delete those emails. In order 
to permanently delete emails in the spam or trash folder they must be manually deleted. Although this is 
KRZ�¿OWHUV�LQ�HPDLO�FOLHQWV�VXFK�DV�2XWORRN�RU�*PDLO�ZRUN��WKDW�GRHV�QRW�PHDQ�WKDW�D�¿OWHU�FDQQRW�EH�VHW�XS�
LQ�VXFK�D�ZD\�WKDW�LGHQWL¿HG�VSDP�HPDLOV�DUH�SHUPDQHQWO\�GHOHWHG�ZLWKRXW�EHLQJ�VWRUHG�LQ�DQ�LQWHUPHGLDWH�
IROGHU��7KH� K\SRWKHWLFDO� VFHQDULR�ZH� KDYH� FKRVHQ� HQYLVDJHV� D� ¿OWHU� RI� WKH� ODWWHU� NLQG��ZKLFK� DOWKRXJK�
extreme, is not entirely impossible.   

3  Anon��������<%����(GZ����3DVFK��IR�����SO�����%ULDQ�&-��

4  See, Smith v Hughes (1871) LR 6 QB 597 (Blackburn J)–“If, whatever a man’s real intention may be, he 
so conducts himself that a reasonable man would believe that he was assenting to the terms proposed by the 
other party, and that other party upon that belief enters into a contract with him, the many thus conducting 
himself would be equally bound as if he had intended to agree to the other party’s terms.” See also, M 
Furmston, Cheshire, Fifoot & Furmston’s Law of Contract (16th edn, Oxford University Press, 2012), 42.

5  M Furmston, Cheshire, Fifoot & Furmston’s Law of Contract (16th edn, Oxford University Press, 2012), 
42.
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had full knowledge of the offer at the time of acceptance, and the party making the offer 
(i.e., the offeror) must have had full knowledge of the acceptance–for it cannot be said that 
in the absence of such knowledge there is any ‘agreement’ between the contracting parties, 
particularly in the context of bilateral contracts.6

Postal rule–Adams v Lindsell

The advent of new forms and methods of communication have challenged the traditional 
process by which the existence of an agreement is determined using the criterion of offer and 
acceptance. Postal communications aptly illustrate this point. Thus, in Adams v Lindsell,7 
the English Court of King’s Bench had to determine as to what constituted the H[WHUQDO 
manifestation of the acceptance, when an acceptance is sent by post–i.e., (1) when the letter 
of acceptance is put into the postbox, (2) when the letter of acceptance is delivered to the 
offeror’s address, or (3) when the letter of acceptance is actually read by the offeror. The 
&RXUW�ZDV�LQFOLQHG�WR�IDYRXU�WKH�¿UVW�RI�WKH�WKUHH�SRVVLELOLWLHV��DQG�QRZ�LW�LV�VHWWOHG�ODZ�WKDW�
acceptance takes place upon the act of posting,8 even where the letter of acceptance does 
not reach the offeror because it is lost in post.9 Strangely, however, the law dispensed with 
the strict requirement that acceptances must actually be communicated before contracts are 
IRUPHG�LQ�UHVSHFW�RI�SRVWDO�FRQWUDFWV±D�UHTXLUHPHQW�WKDW�KDV�PRUH�VLJQL¿FDQFH�WR�FRQWUDFWV�
made by post inter absentes.10 

Of course, whether the postal rule was devised for the right reasons, or is even applicable to 
the modern context, is questionable. In Adams v Lindsell, the Court’s reasoning for rejecting 
the view that no contract will be formed until the letter of acceptance is received by the offeror 
was that:

“[If] that were so, no contract could ever be completed by the post. For if the defendants 
were not bound by their offer when accepted by the plaintiffs till the answer was 
received, then the plaintiffs ought not to be bound till after they had received the 
QRWL¿FDWLRQ�WKDW�WKH�GHIHQGDQWV�KDG�UHFHLYHG�WKHLU�DQVZHU�DQG�DVVHQWHG�WR�LW��$QG�VR�
it might go on DG�LQ¿QLWXP.”11  

But if the point of the offer and acceptance analysis is to provide guidance in respect of 
whether parties had assented to certain terms, then the analysis must stop once the offeree’s 
conduct manifests an acceptance. For at that point, there is an agreement or consensus ad 
idem on the terms proposed by the offeror. Unlike what the Court in Adams v Lindsell seems 

6  In the case of a unilateral contract, where acceptance is by performance, the offeror implicitly waives the 
requirement of communication of acceptance.

7  Adams v Lindsell [1818] 1 B & Ald 681.

8  See, Household Fire and Carriage Accident Insurance Co v Grant (1879) 4 Ex D 216, which followed 
Adams v Lindsell.

9  See, Byrne v Van Tienhoven (1880) 5 CPD 344, 348.

10  M Furmston, Cheshire, Fifoot & Furmston’s Law of Contract (16th edn, Oxford University Press, 2012), 
70. 

11  Adams v Lindsell, 683 (Law J) (emphasis added).
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to have suggested, there is no further need for the offeror to notify the offeree that the former 
assents to the latter’s acceptance–that would be a redundant exercise for the purpose of 
establishing an agreement. In inter praesentes situations, ie where parties are in the physical 
presence of one another, or use a mode of communication that has that effect (e.g. online chat 
applications where both parties remain online), it is reasonable to treat the communication of 
the acceptance to the offeror as the external manifestation required to determine assent. This 
is because, when parties are in one another’s presence or are able to immediately perceive the 
other’s reaction to an offer, it is only logical to suggest that unless the acceptance is perceived 
E\�WKH�RIIHURU��WKHUH�ZRXOG�KDYH�UHDOO\�EHHQ�QR�DVVHQW�LQ�WKH�¿UVW�SODFH�� �7KH�DFW�RI�DVVHQW�
DQG�WKH�FRPPXQLFDWLRQ�RI�WKH�DVVHQW�WR�WKH�RIIHURU�WDNH�SODFH�WRJHWKHU��<HW��LQ�inter absentes 
situations, such as when post or any other form of non-instantaneous communication is used, 
this is not possible. It is impossible to know the reaction of the offeree upon receiving an offer. 
Hence, the external manifestation of acceptance in such situations could take many other 
forms, although communication of the acceptance to the offeror is one possible, and perhaps 
the best, manifestation of assent. Thus, the conduct of the offeree in posting the acceptance 
OHWWHU��EHLQJ�D�SRVVLEOH�H[WHUQDO�PDQLIHVWDWLRQ�RI�DVVHQW��LV�VXI¿FLHQW�WR�FRQVWLWXWH�D�FRQWUDFW�
as there is consensus ad idem at that point. For that reason, the outcome in Adams v Lindsell, 
in treating the act of posting as completing acceptance and forming a contract, is right, but 
not for the reason set out in the judgement itself. There is really no need for communication 
of the acceptance, if the basis for a contract is assent or agreement, and it could manifest in 
other ways.12 

Of course, this is not to say that there is no utility in a rule that requires an acceptance to be 
communicated to the offeror before the acceptance has binding effect. This is more so in inter 
absentes situations. But that is not because there is no ‘agreement’ without communication of 
the acceptance. Rather, it is for practical reasons–“[t]he main reason for the rule is that it could 
cause hardship to the offeror to be bound without knowing that the offer had been accepted.”13 

It seems that the Court’s concern in Adams v Lindsell about the possibility of DG�LQ¿QLWXP 
communications between parties having no legal effect was misconceived, and this is more 
so in today’s context where letters can be tracked and an offeree could ascertain with certainty 
if and when the letter of acceptance reaches the offeror. Moreover, and according to Michael 
Furmston, it appears that Adams v Lindsell was decided at a time when the rules regarding 
communication of acceptance (or the receipt rule) had not even been developed by the common 
law courts–thus the postal rule somewhat being anterior to the general rule on communication 
of acceptance.14 In fact, David Pugsley, having made a comparison between the application 
of the postal and receipt rules to varying contexts and circumstances, reaches the following 
conclusion:  

12  For example, in the case of unilateral contracts, the offeree’s conduct supplies the external manifestation of 
the acceptance: see, Carlill v Carbolic Smoke Ball Co [1893] 1 QB 256. Acceptance could manifest in the 
form of the offeree’s conduct even in the case of bilateral contracts: see, Brogden v Metropolitan Railway 
Co (1877) 2 App Cas 666 (HL).

13 H Beale (ed), Chitty on Contracts: Vol. 1–General Principles (32nd edn, Sweet & Maxwell), para 2-045. 

14 M Furmston, Cheshire, Fifoot & Furmston’s Law of Contract (16th edn, Oxford University Press, 2012), 
70. 
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“We should therefore recommend that as a general rule, in accordance with the 
reasonable expectations of the man on the Clapham omnibus and the fundamental 
principles of the modern law of contract, a letter of acceptance should take effect, 
and the contract should therefore be complete when the letter is received by the 
offeror.”15

Regardless of the merits of the postal rule, and assuming that the rule still retains a place in the 
modern context, its application is clearly limited to non-instantaneous forms of communications, 
which take place inter absentes. Whereas, when parties are inter praesentes, and even when 
they are separated physically but make use of instantaneous forms of communications, there 
is no room for the postal rule of acceptance. In other words, whether the postal rule applies 
depends on the nature of the communication made use of by the parties. 

Acceptance by email 

It is necessary to consider how email communications are to be treated, in light of the 
principles discussed above. After all, this is what needs to be addressed in responding to 
the question posed in the hypothetical scenario set out in the introduction. The postal rule 
devised in Adams v Lindsell applies to contracts that are made inter absentes–ie where parties 
DUH�VHSDUDWHG�E\�ERWK�WLPH�DQG�VSDFH��$V�VXFK��DW�¿UVW�EOXVK��WKHUH�PLJKW�EH�DQ�LQFOLQDWLRQ�
WR�UHVROYH�WKDW�WKH�SRVWDO�UXOH�DSSOLHV�WR�HPDLO�FRPPXQLFDWLRQV��<HW��GHVSLWH�WKH�VLPLODULWLHV�
between post and email (in how they function), email communications have evolved to 
EHFRPH�QHDU�LQVWDQWDQHRXV��LI�QRW�LQVWDQW��$V�VXFK��WKHUH�VKRXOG�EH�QR�GLI¿FXOW\�LQ�DSSO\LQJ�
the receipt rule to email.16 

The question as to the applicability of the postal rule to email communications has been 
considered by courts, but only on a few occasions. In Chwee Kin Keong v Digilandmall17 the 
Singapore High Court considered the formation of contracts by email albeit the Court did not 
IRUP�D�GH¿QLWLYH�FRQFOXVLRQ�DERXW�WKH�DSSOLFDELOLW\�RI�WKH�SRVWDO�UXOH��$FFRUGLQJ�WR�5DMDK�-&�

“An e-mail, while bearing some similarity to a postal communication, is in some 
aspects fundamentally different. Furthermore, unlike a fax or a telephone call, it 

15 D Pugsley, ‘Postal Contracts’ (1976) 11 Irish Jurist 3, 6. Pugsley makes a strong case against the postal 
rule. He argues (at p10) that if the offeree “chooses to rely on a contract before the earliest moment at 
which it could have come to the notice of the offeror, it is not unreasonable that he should do so at his 
own risk” and “[i]n any case the time of posting plays no part in the plans of a layman making a contract.” 
According to Pugsley, just as much as an offeree should be permitted to revoke his postal acceptance by a 
more expeditious form of communication, the offeror should have the same opportunity to revoke his offer 
before the acceptance reaches him. Pugsley claims (at p10) that “[t]he law should be the same for both 
parties. The contract should come into existence and produce its full legal consequences only when the 
acceptance is received by the offeror.”

16� 6HH��6:%�+LOO��µ(PDLO�FRQWUDFWV±:KHQ�LV�WKH�FRQWUDFW�IRUPHG"¶�����������Journal of Law and Information 
Science 46, 51.

17 Chwee Kin Keong and Others v Digilandmall.com Pte Ltd [2004] SGHC 71 (Chwee Kin Keong v 
Digilandmall).
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is not instantaneous. E-mails are processed through servers, routers and Internet 
service providers. Different protocols may result in messages arriving in an 
incomprehensible form. Arrival can also be immaterial unless a recipient accesses 
the e-mail, but in this respect e-mail does not really differ from mail that has to be 
opened. Certain Internet service providers provide the technology to inform a sender 
that a message has not been properly routed. Others do not.

Notwithstanding some real differences with posting, it could be argued cogently that 
the postal rule should apply to e-mail acceptances. […] There are, however, other 
sound reasons to argue against such a rule in favour of the recipient rule. It should be 
noted that while the common law jurisdictions continue to wrestle over this vexed 
issue, most civil law jurisdictions lean towards the recipient rule. In support of the 
latter it might be argued that unlike a posting, e-mail communication takes place in 
a relatively short time frame. The recipient rule is therefore more convenient and 
relevant in the context of both instantaneous or near instantaneous communications. 
Notwithstanding occasional failure, most e-mails arrive sooner rather than later.”18 

Although Rajah JC’s observations concerning email were made obiter19 it may be posited that 
the judge’s language suggests that he favoured the receipt rule for email communications.20 
Before his elevation to the judiciary, Andrew Phan, in the course of a lucid evaluation of 
Rajah JC’s approach in Chwee Kin Keong v Digilandmall has suggested that “general (or 
recipient) rule ought to govern e-mail transactions”21 and even went on to suggest that the 
possible abolition of the postal rule must be seriously considered.22 This view has been 
shared by courts in other jurisdictions forming part of both the civil law and common law 
legal traditions. For instance, in Jafta v Wildlife, the Labour Court of South Africa in Durban 
held that “[t]he assumption that postal contracts are concluded when a letter or telegram of 
DFFHSWDQFH�LV�KDQGHG�DW�WKH�SRVW�RI¿FH�FDQQRW�DSSO\�WR�DFFHSWDQFH�E\�HPDLO�RU�606�EHFDXVH�
the forms of communication differ substantially.”23 Similarly, the English High Court has held 
that:

“The general rule is that the acceptance of an offer is not effective until communicated 
to the offeror. The “postal rule” is an anomalous exception to the general rule, which is 
limited to its particular circumstances. It does not apply to acceptances made by some 
“instantaneous” mode of communication. […] the same principle applies to communi-

18 Chwee Kin Keong v Digilandmall, [97]-[98] (Rajah JC).

19  The case ultimately was decided on the basis of mistake, and not on whether a contract was formed.

20  A Phang, ‘Contract formation and mistake in cyberspace–the Singaporean experience’ (2005) 17 Singapore 
Academy of Law Journal 361, 377.

21  A Phang, ‘Contract formation and mistake in cyberspace–the Singaporean experience’ (2005) 17 Singapore 
Academy of Law Journal 361, 379.

22  A Phang, ‘Contract formation and mistake in cyberspace–the Singaporean experience’ (2005) 17 Singapore 
Academy of Law Journal 361, 379.

23  SB Jafta v Ezemvelo Kzn Wildlife Case No D204/07 (Labour Court of South Africa, Durban) (1 Jul 2008) 
(Jafta v Wildlife), [79] (Pillay J) (citation omitted).
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cation by email…”24

From the case law discussed above, it is undeniably clear that the postal rule has no application 
to acceptances communicated by email.25 Whereas, the external manifestation of ‘assent’ 
in the context of an email acceptance is when the email is communicated to, or received 
by, the offeror–as email is regarded as near instantaneous. Hence, in determining whether a 
contract is formed in the hypothetical scenario set out in the introduction it is necessary to 
respond to the following question: is A’s email acceptance received�E\�2"�

Acceptance in cases of instantaneous communications

In Entores v Miles Far East Corp 26 the question of communication of an acceptance arose 
in the context of telex, an instantaneous form of communication. The English Court of 
Appeal held that a contract made using an instantaneous mode of communication is only 
complete when the acceptance is received by the offeror.27 Although the postal rule was well 
established by the time Entores v Miles Far East Corp had to be decided, the rule in respect of 
instantaneous communications had not been developed. Thus, Denning LJ’s observations in 
Entores v Miles Far East Corp were important because they provided important guidance in 
relation to instantaneous communications. These observations are reproduced below:

“Now take a case where two people make a contract by telephone. Suppose, 
for instance, that I make an offer to a man by telephone and, in the middle of 
his reply, the line goes “dead” so that I do not hear his words of acceptance. 
There is no contract at that moment. The other man may not know the precise 
moment when the line failed. But he will know that the telephone conversation 
was abruptly broken off: because people usually say something to signify the end 
of the conversation. If he wishes to make a contract, he must therefore get through 
again so as to make sure that I heard. Suppose next, that the line does not go dead, 
but it is nevertheless so indistinct that I do not catch what he says and I ask him 
to repeat it. He then repeats it and I hear his acceptance. The contract is made, not 
RQ�WKH�¿UVW�WLPH�ZKHQ�,�GR�QRW�KHDU��EXW�RQO\�WKH�VHFRQG�WLPH�ZKHQ�,�GR�KHDU��,I�KH�

24  Thomas & another v BPE Solicitors [2010] EWHC 306 (Ch) (Thomas v BPE Solicitors), [86] (Blair J) 
(emphasis added).

25  Eliza Mik is not in agreement with this view, and instead argues that a case-by-case analysis should be 
preferred in determining whether the postal rule should be applied to an email acceptance. She argues 
that “[i]n principle, email does not provide a communication process resembling face-to-face dealings. 
An acceptance sent via email should not be effective on receipt but on dispatch. At the same time, it is 
GLI¿FXOW�WR�HTXDWH�HPDLO�ZLWK�WKH�SRVW±DW�OHDVW�LQ�WHUPV�RI�UHOLDELOLW\��2QH�LV�WKHUHIRUH�OHIW�ZLWK�WKH�QHFHVVLW\�
to examine each communication scenario involving an emailed acceptance on a case-by-case basis. In the 
event, however, an acceptance is communicated by means of instant messengers or web-based interactions 
LW�FDQ�EH�VWDWHG�ZLWK�FRQ¿GHQFH�WKDW�WKHUH�LV�QR�RWKHU�RSWLRQ�EXW�HIIHFWLYHQHVV�RQ�UHFHLSW´��VHH��(�0LN��µ7KH�
Effectiveness of Acceptances Communicated by Electronic Means, Or–Does the Postal Acceptance Rule 
Apply to Email’ (2009) 26 Journal of Contract Law 68, 96. However, it must be noted that Thomas v BPE 
Solicitors, decided a year after Mik’s publication, somewhat dilutes the strength of her view, at least insofar 
as to the common law understanding of email acceptances is concerned. 

26  Entores Ltd v Miles Far East Corporation [1955] 2 QB 327 (Entores v Miles Far East Corp).

27  Entores v Miles Far East Corp, 333-34.
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does not repeat it, there is no contract. The contract is only complete when I have 
his answer accepting the offer. 

/DVWO\��WDNH�WKH�7HOH[��6XSSRVH�D�FOHUN�LQ�D�/RQGRQ�RI¿FH�WDSV�RXW�RQ�WKH�WHOHSULQWHU�DQ�RIIHU�
ZKLFK�LV�LPPHGLDWHO\�UHFRUGHG�RQ�D�WHOHSULQWHU�LQ�D�0DQFKHVWHU�RI¿FH��DQG�D�FOHUN�DW�WKDW�HQG�
taps out an acceptance. If the line goes dead in the middle of the sentence of acceptance, the 
teleprinter motor will stop. There is then obviously no contract. The clerk at Manchester must 
get through again and send his complete sentence. But it may happen that the line does not 
go dead, yet the message does not get through to London. Thus the clerk at Manchester may 
tap out his message of acceptance and it will not be recorded in London because the ink at 
the London end fails, or something of that kind. In that case, the Manchester clerk will not 
know of the failure but the London clerk will know of it and will immediately send back a 
PHVVDJH�³QRW�UHFHLYLQJ�´�7KHQ��ZKHQ�WKH�IDXOW�LV�UHFWL¿HG��WKH�0DQFKHVWHU�FOHUN�ZLOO�UHSHDW�
his message. Only then is there a contract. If he does not repeat it, there is no contract. It is not 
until his message is received that the contract is complete.”28

The above extract from Denning LJ’s judgement in Entores v Miles Far East Corp clearly 
sets out the general rule about acceptance.29 When an instantaneous mode of communication 
is used, a contract will be formed only when the acceptance is received by the offeror. 
Hence, for all purposes, the external manifestation of assent in the case of instantaneous 
FRPPXQLFDWLRQV� LV� ZKHQ� WKH� DFFHSWDQFH�PHVVDJH� UHDFKHV� WKH� RIIHURU��<HW�� WKHUH� LV� VWLOO� D�
IXUWKHU�LVVXH�WR�EH�UHVROYHG��:KHQ�GRHV�DQ�DFFHSWDQFH�UHDOO\�µUHDFK¶�WKH�RIIHURU"�/RUG�-XVWLFH�
Denning’s observations suggest that in the case of ‘true’ inter praesentes situations the 
matter of communication is a non-issue, as the parties are in one another’s presence (either 
physically or virtually) and there will be no contract until the acceptance is perceived by the 
offeror through one or more of his senses. Here, the receipt of the acceptance at the offeror’s 
end is also capable of imputing actual knowledge of the acceptance on the part of the offeror. 
Telephone (referred to by Denning LJ) or instant chat used in today’s context (eg Facebook’s 
messenger app) provide examples of technology that could offer ‘real-time’ communications. 

Email communications are asynchronous, not synchronous

The problem with email is that although it is more expeditious than post, it is not truly ‘real-
time’.30 That is, although an email does get transmitted virtually instantly from the sender’s 
server to that of the addressee,31 receipt at the addressee’s end does not necessarily mean 
that the addressee is made aware of the email’s arrival. Thus, if an acceptance was emailed, 
there is still a gap in time between the receipt of the email acceptance at the offeror’s email 
28 Entores v Miles Far East Corp, 332-33 (Denning LJ).

29 Entores v Miles Far East Corp has been followed in a number of cases including Brinkibon Ltd v Stahag 
Stahl und Stahlwarenhandelsgesellschaft mbH [1983] 2 AC 34 (Brinkibon v Stahag Stahl) (as regards 
telexes) and Eastern Power Ltd v Azienda Communale Energia and Ambiente  [1999] O.J. 3275 (Court of 
Appeal, Ontario) (as regards faxes).

30 See, H Beale (ed), Chitty on Contracts: Vol. 1–General Principles (32nd edn, Sweet & Maxwell), para 
2-080.

31 A distinction needs to be drawn between email communications sent between networks that are directly 
linked to one another and internet based email communications, which use the public network for 
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server and when the offeror becomes actually aware of the acceptance–eg through a push 
QRWL¿FDWLRQ�EHWZHHQ�WKH�VHUYHU�DQG�WKH�HPDLO�FOLHQW�RU�DSSOLFDWLRQ32–although even this delay 
is negligible today. For this reason, email communications are not truly an inter praesentes 
form of communication; nor are they truly inter absentes communications.33 This is precisely 
why determining when an email acceptance is communicated to, or received by, the offeror 
is a complex exercise. Is it when the acceptance email reaches the offeror’s email server 
�FRQVWUXFWLYH�NQRZOHGJH�"�2U�LV�LW�ZKHQ�WKH�RIIHURU�DFWXDOO\�LV�QRWL¿HG�RI�WKH�HPDLO�DQG�UHDGV�
LW� �DFWXDO� NQRZOHGJH�"�7KH� DQVZHU� WR� WKLV�TXHVWLRQ�GRHV�QRW� VHHP� WR�KDYH�EHHQ� VHWWOHG� LQ�
the common law world.34 Lord Wilberforce in Brinkibon v Stahag Stahl was of the view 
that “[n]o universal rule can cover all such cases: they must be resolved by reference to the 
intentions of the parties, by sound business practice and in some cases by a judgement where 
the risks should lie.”35 It appears, however, that when the offeror has constructive knowledge 
RI�WKH�DFFHSWDQFH��LW�LV�QRUPDOO\�VXI¿FLHQW�IRU�WKH�DFFHSWDQFH�WR�WDNH�HIIHFW��7KXV��IRU�LQVWDQFH��
where an acceptance email (or any other form of instantaneous communication) is sent ‘within 
ZRUNLQJ�KRXUV¶�WKDW�LV�VXI¿FLHQW�WR�LPSXWH�FRQVWUXFWLYH�NQRZOHGJH�RI�WKH�DFFHSWDQFH�RQ�WKH�
offeree.36     

<HW��LQ�WKH�K\SRWKHWLFDO�VFHQDULR�VHW�RXW�DW�WKH�RXWVHW��WKH�RIIHURU��2��KDV�QHLWKHU�DFWXDO��QRU�
constructive, knowledge of the acceptance, as the email acceptance is deleted permanently upon 
reaching O’s email address. As such, A’s acceptance is not ‘received’ by, or ‘communicated’ 
WR��2��<HW��GHVSLWH�WKH�ODFN�RI�FRPPXQLFDWLRQ�RI�WKH�DFFHSWDQFH�WR�WKH�RIIHURU��LW�DSSHDUV�WKDW�
O could still be bound to the contract. This is in view of Denning LJ’s fault-based analysis in 

transmission. There could be more delays in respect of the latter. However, Kathryn O’Shea and Kylie 
Skeahan have suggested that “despite the possibility that a delay may occur between the sending and 
receipt of an e-mail message, given the decisions of the courts in relation to telexes and facsimiles it is most 
likely that the courts will conclude that e-mail is a “virtually instantaneous” method of communication”: 
see, K O’Shea and K Skeahan, ‘Acceptance of Offers by E-Mail–How Far Should the Postal Acceptance 
5XOH�([WHQG"¶�����������Queensland University of Technology Law Review 247, 259. 

32 This is assuming that an email client (eg an app like Outlook) is used on the receiver’s PC or device, to 
which email messages received at the server are sent (or pushed) on a periodical basis, without the receiver 
having to himself access the server to check for new email. 

33 See, K O’Shea and K Skeahan, ‘Acceptance of Offers by E-Mail–How Far Should the Postal Acceptance 
5XOH�([WHQG"¶�����������Queensland University of Technology Law Review 247, 259.

34 Thomas v BPE Solicitors, [90] (Blair J)–“Once one sets aside the “postal rule” as inapplicable to email 
communications, the question whether an email acceptance is effective when it arrives, or at the time when 
the offeror could reasonably be expected to have read it, is not a straightforward one, and does not appear 
to be settled by authority.”

35 Brinkibon v Stahag Stahl, 42 (Lord Wilberforce). 

36 See, Thomas v BPE Solicitors, [90]. See also, H Beale (ed), Chitty on Contracts: Vol. 1–General Principles 
(32nd edn, Sweet & Maxwell), para 2-047–“If an acceptance is sent and duly received during business 
KRXUV�E\�WHOH[�RU�ID[�EXW�LV�VLPSO\�QRW�UHDG�DQ\RQH�LQ�WKH�RIIHURU¶V�RI¿FH�ZKHQ�LW�LV�WKHUH�WUDQVFULEHG�RU�
printed out on his machine, it is probably taken to have been communicated at that time; if such a message 
is received out of business hours, it probably takes effect at the beginning of the next business day. Similar 
rules probably apply (mutantis mutandis) to determine when an acceptance sent by email is duly received, 
EXW�QRW�UHDG�E\�WKH�RIIHURU�RU�DQ\RQH�LQ�KLV�RI¿FH��LV��RU�WDNHQ�WR�EH��FRPPXQLFDWHG�WR�WKH�RIIHURU�” (citations 
omitted) (emphasis added).
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Entores v Miles Far East Corp. Thus, building on the discussion on acceptances communicated 
IDFH�WR�IDFH�RU�E\�XVH�RI�WHOHSKRQH�RU�WHOH[��'HQQLQJ�/-�PDGH�WKH�IROORZLQJ�TXDOL¿FDWLRQ��

“In all the instances I have taken so far, the man who sends the message of 
acceptance knows that it has not been received or he has reason to know it. So 
he must repeat it. But, suppose that he does not know that his message did not 
get home. He thinks it has. This may happen if the listener on the telephone does 
not catch the words of acceptance, but nevertheless does not trouble to ask for 
them to be repeated: or the ink on the teleprinter fails at the receiving end, but the 
clerk does not ask for the message to be repeated: so that the man who sends an 
acceptance reasonably believes that his message has been received. The offeror in 
such circumstances is clearly bound, because he will be estopped from saying that 
he did not receive the message of acceptance. It is his own fault that he did not get 
it. But if there should be a case where the offeror without any fault on his part does 
not receive the message of acceptance—yet the sender of it reasonably believes it 
has got home when it has not—then I think there is no contract.”37

In the examples cited in the above extract, the acceptance message is never ‘communicated’ to, 
or ‘received’ by, the offeror–i.e., the offeror has no knowledge of the acceptance, constructive 
RU�DFWXDO��<HW�� D�FRQWUDFW� LV� VDLG� WR�have come into existence, because the acceptance was 
not communicated owing to the fault of the offeror, and the offeree has no reason to believe 
that his acceptance was not received–because in the hypothetical scenario, A does in fact 
UHFHLYH�D�QRWL¿FDWLRQ� WKDW� WKH�DFFHSWDQFH�HPDLO�ZDV�GHOLYHUHG� WR�2¶V�HPDLO�VHUYHU�� ,Q�VXFK�
circumstances, the doctrine of estoppel operates disentitling the offeror from denying that 
he did not receive the acceptance when the offeror’s own action or inaction was the cause 
for the failure in the acceptance being communicated. In effect, Denning LJ introduced an 
exception to the general rule that an acceptance must in fact be received by, or communicated 
to, the offeror to constitute the external manifestation of assent in cases of instantaneous 
communications. Whereas, when there is no fault on the part of the offeror, there will be no 
contract. Thus, the receipt rule would generally apply to instantaneous communications, and 
arguably to email as well, except that when an acceptance is not communicated to the offeror 
owing to his own fault, there will nevertheless be a contract, in cases where the offeree had 
no reason to believe that his acceptance was not communicated. This approach is in no way 
inconsistent with the rule that ‘assent’ is the key requirement for the formation of contracts. 
It has been pointed out that:

“Despite many statements to the effect that a contract is complete ‘only’ when 
acceptance is ‘received’, as it is only then that it can be said that there is a meeting 
of minds, as noted earlier, the objective theory of contract does not dictate that 
communication must occur. The key to an enforceable contract lies in there being 
evidence of assent rather than there being a meeting of minds.”38 

$UJXDEO\�� LQ� WKH�K\SRWKHWLFDO� VFHQDULR��2¶V�DFW�RI� VHWWLQJ�XS�DQ�HPDLO�¿OWHU� WKDW�ZDV�PRUH�

37  Entores v Miles Far East Corp, 333 (Denning LJ) (emphasis added).

38 M Furmston and GL Tolhurst, Contract Formation: Law and Practice (Oxford University Press, 2010), 
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stringent in comparison to the usual industry standard (the usual practice being the transfer of 
a spam email to a designated spam or trash folder and not its permanent deletion) and failure 
WR�GHDFWLYDWH� WKH�¿OWHU, it being reasonably foreseeable that a prospective acceptance could 
contain the word ‘offer’ in the subject line, together implicates fault on O’s part. Accordingly, 
the answer to the question posed at the outset of this discourse is that a contract does come 
into existence between A and O under the common law, even though the acceptance email is 
not in fact brought to the notice of the offeror–O being estopped from denying receipt of the 
acceptance email in view of his own fault.39 

Dispatch and receipt of electronic communications under the Model Law and the 
Convention 

The Model Law, and later the Convention, are UNCITRAL’s attempts to bring about greater 
uniformity in relation to commercial transactions that take place in the online space. Although 
neither the Model Law nor the Convention seeks to set out substantive rules regarding contract 
formation, they do provide guidance on when an electronic communication is dispatched and 
received. These rules regarding the dispatch and receipt of electronic communications could 
inform and supplement the substantive common law rules regarding contract formation. 

The Model Law

The Model Law provides that “[u]nless otherwise agreed between the originator and the 
addressee, the dispatch of a data message occurs when it enters an information system 
outside the control of the originator...”40 Assuming that the postal rule of acceptance has a 
place in the modern context, the rule regarding dispatch of a data message could provide 
guidance as to when an electronic acceptance takes effect in the context of non-instantaenous 
electronic communications. Importantly, according to the Model Law, the time of receipt 
of a data message has to be determined based on whether the addressee had designated an 
information system for the purpose of receiving the messages.41 Thus, unless the parties to 
a communication had agreed otherwise, where the addressee has designated an information 
system for the purpose of retrieving data messages, receipt occurs at the time when the data 
message enters that designated information system.42 In such circumstances, if the message is 
sent to an information system not designated by the addressee, then receipt occurs only when 
it is retrieved by the addressee.43 In the case where no information system has been designated 
by the addressee, then receipt of a data message occurs when it enters an information system 
of the addressee.44 

para 4.93 (citations omitted).

39 See, J Cartwright, Formation and Variation of Contracts (Sweet & Maxwell, 2014), 101.

40 UNCITRAL Model Law, Art 15(1).

41 UNCITRAL Model Law, Art 15(2)(a) and (b). 

42 UNCITRAL Model Law, Art 15(2)(a)(i).

43 UNCITRAL Model Law, Art 15(2)(a)(ii).

44 UNCITRAL Model Law, Art 15(2)(b).
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For the purposes of the hypothetical scenario set out in the introduction, we have assumed that 
the offeror had designated an email address for receiving the acceptance,45 and in terms of the 
Model Law receipt occurs the moment A’s email acceptance enters O’s information system. 
The guidance provided by UNCITRAL to the Model Law suggests that a data message is 
deemed to have entered an information system when it is capable of being processed by 
that information system.46 Notably, the Model Law premises receipt not on whether a data 
message was processed, but rather on the notion of its capabliliy of being processed. This is 
RI�VLJQL¿FDQFH�WR�WKH�K\SRWKHWLFDO�VFHQDULR�XSRQ�ZKLFK�WKLV�GLVFRXUVH�LV�EDVHG��DV�DUJXDEO\�
the acceptance email sent out by A was capable of being processed, although it may not really 
have been processed in view of its immediate deletion upon reaching O’s email address. 
In effect, in terms of the Model Law, it would appear that A’s email acceptance was in fact 
received by O, which seems to be consistent with the outcome under the common law on the 
formation of a contract between A and O. 

The Convention

In assessing the hypothetical scenario under the rules set out by UNCITRAL, it is also 
necessary to consider the 2005 UN Convention that supplements the Model Law. Art 10(2) of 
the Convention provides that:

“The time of receipt of an electronic communication is the time when it becomes 
capable of being retrieved by the addressee at an electronic address designated 
by the addressee. The time of receipt of an electronic communication at another 
electronic address of the addressee is the time when it becomes capable of being 
retrieved by the addressee at that address and the addressee becomes aware 
that the electronic communication has been sent to that address. An electronic 
communication is presumed to be capable of being retrieved by the addressee when 
it reaches the addressee’s electronic address.” 

When Art 10(2) of the Convention is applied to the hypothetical scenario, whether A’s 
acceptance email was received would depend on its capability of being retrieved by O at O’s 
electronic address. UNCITRAL’s explanatory note on the Convention suggests that ‘capable 
of being retrieved’ takes the same meaning as ‘available for processing’, which was used to 
determine receipt under the Model Law:

“In fact “entry” in an information system is understood under Article 15 of the 
Model Law as the time when an electronic communication “becomes available for 

45 UNCITRAL, Guide to Enactment of the UNCITRAL Model Law on Electronic Commerce (1996) (Guide 
to Model Law), para 102–“By “designated information system”, the Model Law is intended to cover a 
V\VWHP�WKDW�KDV�EHHQ�VSHFL¿FDOO\�GHVLJQDWHG�E\�D�SDUW\��IRU�LQVWDQFH�LQ�WKH�FDVH�ZKHUH�DQ�RIIHU�H[SUHVVO\�
VSHFL¿HV� WKH�DGGUHVV� WR�ZKLFK�DFFHSWDQFH� VKRXOG�EH� VHQW��7KH�PHUH� LQGLFDWLRQ�RI�DQ�HOHFWURQLF�PDLO�RU�
telecopy address on a letterhead or other document should not be regarded as express designation of one or 
more information systems.” 

46 Guide to Model Law, para 102–“A data message enters an information system at the time when it becomes 
available for processing within that information system.”
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processing within that information system”, which is arguably also the time when 
the communication becomes “capable of being retrieved” by the addressee.”47

<HW��$UW�������RI�WKH�&RQYHQWLRQ�FRQWDLQV�D�QRWDEOH�YDULDWLRQ�WR�WKH�0RGHO�/DZ¶V�FRUUHVSRQGLQJ�
provision–i.e., the Convention introduces a presumption as to receipt.48 Accordingly, an 
electronic communication is presumed to be capable of being retrieved by the addressee the 
moment it reaches the addressee’s ‘electronic address’. In this regard, another change in the 
language between the Model Law and the Convention must be noted–i.e., the reference to 
‘electronic address’ as opposed to ‘information system’. Information system seems broader 
than electronic address, and if this were the case, for an electronic communication to be 
UHFHLYHG�E\�WKH�DGGUHVVHH�� LW� LV�QRW�VXI¿FLHQW� WKDW� LW�VLPSO\�ZDV�FDSDEOH�RI�EHLQJ�UHWULHYHG�
(or available for processing) after crossing into the addressee’s ‘information system’ but 
must have been capable of being retrieved at the relevant electronic address. In other words, 
DGRSWLRQ�RI�VSHFL¿F�ODQJXDJH�VHHPLQJO\�IDYRXUV�WKH�VHQGHU, as the presumption will not come 
into operation until the electronic communication reaches the addressee’s electronic address. 
However, the Convention’s explanatory notes suggest that the new terminology “should not 
lead to any substantive difference”49–although Art 10(1) of the Convention seems to suggest 
otherwise.50 In any case, what matters insofar as the hypothetical scenario is whether A’s 
email acceptance was capable of being retrieved at O’s electronic address. Arguably, since the 
DFFHSWDQFH�HPDLO�LV�GHOHWHG�E\�D�¿OWHU�WKDW�ZDV�VHW�XS�E\�2��WKH�HPDLO�ZRXOG�KDYH�EHHQ�capable 
of being retrieved even momentarily at O’s electronic address. Hence, it would appear that A’s 
email acceptance is presumed to have been received by O. 

Rebutting the presumption of receipt

Presumptions are rebuttable. The Explanatory Note on the Convention suggests that although 
by default, under Art 10(2), receipt of an electronic communication occurs when it is capable 
of being retrieved at the addressee’s electronic address, the said provision recognises that 
“concerns over security of information and communications in the business world have led 
WR� WKH� LQFUHDVHG�XVH� RI� VHFXULW\�PHDVXUHV� VXFK� DV�¿OWHUV� RU�¿UHZDOOV�ZKLFK�PLJKW� SUHYHQW�
47 UNICTRAL, Explanatory note by the UNCITRAL secretariat on the United Nations Convention on the 

Use of Electronic Communications in International Contracts (Explanatory Note on Convention), para 183 
(citation omitted).

48 Art 10(2) (third sentence) of the Convention provides that–“An electronic communication is presumed to 
be capable of being retrieved by the addressee when it reaches the addressee’s electronic address.”

49 Explanatory Notes on the Convention, para 185. 

50 Art 10(1) of the Convention reads as follows–“The time of dispatch of an electronic communication is the 
time when it leaves an information system under the control of the originator or of the party who sent it 
on behalf of the originator or, if the electronic communication has not left an information system under the 
control of the originator or of the party who sent it on behalf of the originator, the time when the electronic 
communication is received.” This provision suggests that an electronic communication is regarded to have 
been dispatched at the time it leaves the ‘information system’ under the sender’s control, whereas when a 
communication is sent within a single information system, the time of dispatch of a communication is the 
same as the time it was received by the addressee. Of course, since receipt of a message is determined under 
Art 10(2) of the Convention, it must mean that a communication is dispatched within a single ‘information 
system’ at the time it reaches the addressee’s electronic address. This means that an electronic address is 
something which resides within an information system, suggesting that the latter subsumes the former.
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electronic communications from reaching their addressees.”51 UNCITRAL’s Working 
Group on Electronic Commerce, which considered the provisions of the UN Convention 
on Electronic Commerce in its drafting stage, made the following comment regarding the 
presumption about receipt:

It was noted that the presumption established in the third sentence of the proposed 
new text of draft paragraph 2 could be rebutted in cases when security or other 
devices would prevent the communication from being retrieved. It was further 
DUJXHG�WKDW�WKH�RSHUDWLRQ�RI�WKH�SUHVXPSWLRQ�ZRXOG�DOORZ�JUHDWHU�ÀH[LELOLW\�LQ�WKH�
assessment of facts, should there be arguments as to whether a communication had 
been received or not.52

(VVHQWLDOO\�� ZKDW� WKLV� PHDQV� LV� WKDW� WKH� XVH� RI� D� ¿OWHU� �VXFK� DV� D� VSDP� ¿OWHU��� DV� LQ� WKH�
hypothetical scenario, could (although not always)53 rebut the presumption that an electronic 
communication becomes capable of being retrieved when it reaches the addressee’s electronic 
address, leading to the outcome of the communication being treated as not received by the 
addressee. Thus, even though a contract is formed between A and O under common law 
principles, this is in circumstances where the electronic communication containing the 
acceptance is technically not received by O (the offeror) in terms of the provisions dealing 
with dispatch and receipt under the UNCITRAL Model Law and the UN Convention. Such a 
conclusion is problematic, creates uncertainty and does not stand to reason. 

&RQFOXVLRQ±KDUPRQLVLQJ�WKH�FRQÀLFW

Although UNCITRAL’s Model Law and the Convention do not aim to determine the 
formation of contracts under substantive law, we posit that there must be consistency between 
the outcome of applying the common law principles and UNCITRAL’s rules in relation to 
electronic communications pursuant to which contracts are formed. We propose that a simple 
amendment to the rules pertaining to ‘receipt’ of electronic communications can bring about 
the needed consistency. The amendment, of course, concerns the presumption that applies 
in determining whether an electronic communication is capable of being retrieved at the 
addressee’s end. 

51 Explanatory Notes on the Convention, para 180. 

52 UNCITRAL, Report of the Working Group on Electronic Commerce on the work of its forty-fourth session 
(A/CN.9/571) (Report of the Working Group on Electronic Commerce), para 160. 

53 In Bauen Constructions Pty Ltd v Sky General Services Pty Ltd [2012] NSWSC 1123, the Supreme Court 
RI�1HZ�6RXWK�:DOHV��$XVWUDOLD��KHOG�RQ�WKH�IDFWV�RI�WKDW�FDVH�WKDW�DQ�HPDLO�FDXJKW�XS�E\�WKH�VSDP�¿OWHU�ZDV�
capable of being retrieved.  The Court held (at [77] (Sackar J))–“They certainly do not require an email to 
EH�RSHQHG��OHW�DORQH�UHDG��$JDLQ�WKH�2[IRUG�GLFWLRQDU\�GH¿QHV�³UHWULHYH´�LQ�LWV�SULPDU\�VHQVH�DV�³WR�JHW�RU�
EULQJ�EDFN�IURP�VRPHZKHUH´��,Q�LWV�VHFRQGDU\�VHQVH�LW�LV�VDLG�WR�PHDQ�³WR�¿QG�RU�H[WUDFW��LQIRUPDWLRQ�VWRUHG�
LQ�D�FRPSXWHU�´��$FFRUGLQJ�WR�WKH�HYLGHQFH�ZKHQ�DQ�HPDLO�LV�FDXJKW�E\�WKH�$GMXGLFDWH�7RGD\�VSDP�¿OWHU��LW�
is nonetheless archived and accessible by Adjudicate Today via its external IT consultant.” Thus, it seems 
that an electronic communication will not be capable of being retrieved when it is, for instance, deleted 
permanently (not merely archived in a spam folder) or becomes corrupted beyond recovery. 
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Currently, an electronic communication that is successfully dispatched (i.e., leaves the 
originator’s information system), is received by the addressee when the communication 
becomes capable of being retrieved–it being presumed that a communication becomes capable 
of being retrieved when it ‘reaches’ the electronic address of the addressee. Interestingly, the 
UNCITRAL Working Group on Electronic Commerce in its 44th session (which took place 
during the drafting stage of the 2005 UN Convention) considered the following provision to 
be immediately inserted after the provision introducing the presumption, although it was not 
ultimately adopted:

“This paragraph does not apply to an electronic communication whose capability 
of being retrieved or whose arrival at the electronic address is prevented [or 
VLJQL¿FDQWO\� GHOD\HG@� E\� WKH� RSHUDWLRQ� RI� reasonable technological measures 
implemented to preserve the integrity, security or usability of the addressee 
electronic communication system.”54

Had the above draft provision been approved, it would appear that the presumption will not 
apply, or if applied will be rebutted, in relation to an electronic communication that became 
incapable of being retrieved owing to operation of a reasonable technological measure. In 
other words, where an electronic communication becomes incapable of being retrieved as a 
result of an XQUHDVRQDEO\�DFWLYH�VSDP�¿OWHU�(which we argue is an unreasonable technological 
measure), the presumption as to receipt would continue to apply and will not be rebutted. 

This approach can be reconciled with Denning LJ’s fault-based approach in Entores v Miles 
Far East Corp��7KXV��LW�ZRXOG�DSSHDU�WKDW�WKH�XVH�RI�D�¿OWHU�WR�DXWRPDWLFDOO\�DQG�SHUPDQHQWO\�
delete all email communications containing the word ‘offer’ in the subject line (as was the 
case in the hypothetical scenario we proposed at the outset) is a technological measure that is 
not ‘reasonable’. In essence, although the email containing A’s acceptance is deleted beyond 
recovery, since the deletion took place only upon the email reaching O’s electronic address,55 
the presumption that the email was capable of being retrieved remains intact and unrebutted. 
The outcome is that the acceptance email is considered as being received at O’s electronic 
address. This outcome in turn could be reconciled with the outcome that a contract does come 
into existence between A and O in view of O’s fault (of setting up an unreasonably robust ¿OWHU�
WKDW�ZDV�EH\RQG�WKH�XVXDO�LQGXVWU\�SUDFWLFH��DQG�LQ�DQ\�FDVH�IDLOLQJ�WR�GHDFWLYDWH�WKH�¿OWHU�LQ�
anticipation of the acceptance email). 

It is, however, important to note that, although the outcome of a contract is the end result 
whichever route we took, differences exist in the juridical basis for the conclusion. Lord 
Justice Denning’s fault-based approach is based on estoppel which prevents the offeror from 
saying that he did not receive the acceptance, whereas our proposal to amend the 2005 UN 

54 Report of the Working Group on Electronic Commerce, para 153 (emphasis added).

55 JC Bindman, ‘The Spam Filter Ate My E-Mail: When Are Electronic Records Received’ (2013) 39 William 
Mitchell Law Review �������������±³«WKH�UHFLSLHQW�GRHV�FRQWURO�WKH�ORFDWLRQ�RI�LWV�VSDP�¿OWHUV�DQG�WKH�
LQWHQVLW\�RI� WKRVH�¿OWHUV��,I�DQ�RYHUDFWLYH�VSDP�¿OWHU�ZLWKLQ�WKH�UHFLSLHQW¶V�V\VWHP�LQFRUUHFWO\�LQWHUFHSWV�
a legitimate message […] the message is likely received because it already entered the system. In such a 
situation, the recipient has the responsibility to check the junk mail folder or be held responsible for receipt 
of the message” (emphasis added) (citations omitted). 
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Convention presumes irrefutably that he did receive the acceptance. 

We also believe that although the failure to use ‘reasonable’ technological measures is one 
avenue by which fault may be attributed on the party to whom an electronic communication is 
addressed (i.e., the offeror (O) in our hypothetical example), there could be many other ways 
by which fault could be attributed. As such, in order to reconcile the inconsistency between the 
legal and technical dimensions of electronic contract-making, we propose that the following, 
more general, fourth sentence be added to Art 10(2) of the 2005 UN Convention:

“The presumption that applies in determining whether an electronic communication 
is capable of being retrieved shall not be rebutted in circumstances where the 
electronic communication is rendered irretrievable owing to the addressee’s own 
fault.” 

Perhaps the time is ripe for UNCITRAL to provide clearer guidelines on the effect of eletronic 
communications losing their capability of being retreived owing to a fault on the part of 
the addressee. In the aftermath of the recent Cambridge Analytica’s Facebook data breach, 
DQG�WKH�QDWXUDO�UHDFWLRQ�RI�LQWHUQHW�DQG�HPDLO�XVHUV�WR�SURWHFW�WKHLU�FRQ¿GHQWLDO�LQIRUPDWLRQ�
IURP�XQODZIXO�RU�XQDXWKRULVHG�DFFHVV��WKH�XVH�RI�¿UHZDOOV�DQG�RWKHU�GHIHQVLYH�WHFKQRORJLFDO�
stratagems might throw not only the bath water but the baby as well. Such situations raise 
GLI¿FXOW� DQG� FKDOOHQJLQJ� TXHVWLRQV� FRQFHUQLQJ� FRQWUDFW� IRUPDWLRQ� DQG� WKH� QHHG� WR� GUDZ� D�
µSOLPVROO�OLQH¶�EHWZHHQ�IDXOW�DQG�FDXWLRQ��SDUWLFXODUO\�ZKHQ�¿OWHULQJ�WHFKQRORJ\�DQG�¿UHZDOOV�
are used by parties entering into contracts using electronic means. 
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When The Noose is Loose;  
Insights into the Instances where a Suspect/Accused 
can be Released, Discharged and Acquitted During 
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Conviction

Roschelle Ariyawamsa
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LL.B (Honors), University of Jaffna/ 
Diploma in Taxation, Sri Lanka Institute of Taxation

Foreword

It’s so true that there isn’t anything worth which are gained by fear. As Tony Blair1 frequently 
stated, “we have to be tough on crimes, but also tough on the causes of crimes.”Roots of 
FULPHV�PD\�GLIIHU� IURP�HDFK�RWKHU�DQG�RXJKW� WR�EH�DVVHVVHG� LQGLYLGXDOO\��RQ� WKHLU�VSHFL¿F�
qualities, since they are circumstantially different from each other. Even though crimes can 
be divided into different groups such as murder, rape, theft etc. any crime can’t be claimed 
as less important. Due to this argument, it’s very unfair to punish every criminal in the same 
way; even they fell into the same category of crime.

Crimes are punished according to their seriousness. More serious crimes are given harsher 
SHQDOWLHV�� 3XQLVKPHQWV� PD\� LQFOXGH�� ¿QHV�� WHUPV� RI� LPSULVRQPHQW� �WLPH� LQ� MDLO�SULVRQ���
probation or parole, restitution (repayment), and death penalty (capital punishment). In certain 
circumstances, judges can give other punishments, such as community service.2 Punishments 
make people understand that laws are there to be obeyed.  Punishments should create a space 
for change and also discourage others from committing the same.

The Criminal Justice System is the process of law enforcement-from the police, to the 
FRXUWV�DQG�¿QDOO\� WR� WKH�HQIRUFHPHQW�RI� WKH�SXQLVKPHQW��,W� LV�ZLGHO\�UHFRJQL]HG�WKDW� WKHUH�
are four aims of this system namely, deterrence, incapacitation/Restraint, rehabilitation, 
retribution. 

3HQDOWLHV�IRU�FULPHV�JUHDWO\�YDU\�IURP�FRXQWU\�WR�FRXQWU\��7KH\�UHÀHFW�WKH�SROLF\�GHFLVLRQV�
made by the courts and the lawmakers. In deciding an appropriate sentence, a judge may 
consider the accused’s prior criminal record, age, and other circumstances surrounding the 
FULPH��LQFOXGLQJ�DFFXVHG¶V�FRRSHUDWLRQ�ZLWK�ODZ�HQIRUFHPHQW�RI¿FHUV��

In Sri Lankan legal regime Penal Code No. 2 of 1883 as amended encapsulates the offences 

1 Anthony Charles Lynton Blair is a British politician who served as Prime Minister of the United Kingdom 
from 1997 to 2007 and Leader of the Labour Party from 1994 to 2007.

2 Discussed in pg 4 of this article.
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and the penalties respectively3 while the procedural law is stipulated by the Code of Criminal 
Procedure Act No. 15 of 1979 as amended (hereinafter referred to as CCPA). Within the 
procedure of a criminal case, from the investigation stage to conviction stage, there are special 
circumstances in which a suspect/accused can be released, discharged and acquitted entirely 
or subjected to a punishment of a lesser degree. 

This piece of article prospects to give a stage by stage outline of those special instances set out 
by law wherein a suspect/accused is released, discharged and acquitted. 

7KHVH�FDQ�EH�LGHQWL¿HG�DV�VWDWXWRU\�UHOLHIV�DQG�RSSRUWXQLWLHV�ZKLFK�DUH�DYDLODEOH�WR�DQ\�VXVSHFW��
accused or convicted person to avoid or to mitigate the punishment prescribed by the law.

Investigation Stage

Section 116 (1) of the CCPA4  at the commencement of the investigation, a discretion is devolved 
RQ�DQ\�LQTXLULQJ�RI¿FHU��SROLFH�RI¿FHU��WR�GHFLGH�EHWZHHQ�FRQWLQXLQJ�WKH�LQYHVWLJDWLRQ�DQG�
cessation of it where the information is not either strong or well founded.5

$V�SHU�6HFWLRQ���������RI�WKH�&&3$�DW�WKH�FRQFOXVLRQ�RI�WKH�LQYHVWLJDWLRQ�ZKHUH�WKH�2I¿FHU�
LQ�&KDUJH�RI�3ROLFH��2,&��IRUZDUGV�WKH�)LQDO�5HSRUW��¿QDO�UHSRUW�RI�WKH�LQYHVWLJDWLRQ��DQG�
there isn't enough allegation framed against the suspect the Magistrate is bound to discharge 
WKH�UHVSHFWLYH�VXVSHFW���7KH�VLJQL¿FDQFH�RI�VXFK�GLVFKDUJH�LV��LW�DPRXQWV�WR�D release (ksoyia 
lrkjd $ uqod yßkjd) but not to an acquittal (ksfodia fldg ksoyia lrkjd) and if police later 
¿QGV�DQ\�HYLGHQFH�RQ�WKH�VDPH�RIIHQFH�DJDLQVW�WKH�VDPH�VXVSHFW�WKHUH�LV�DOZD\V�SRVVLELOLW\�
to frame charges.

)XUWKHU�ZKHQ�LW�DSSHDUV�WR�DQ�RI¿FHU�LQ�FKDUJH�RI�D�SROLFH�VWDWLRQ�RU�DQ�LQTXLUHU�WKDW�WKHUH�LV�QR�
VXI¿FLHQW�JURXQG�IRU�HQWHULQJ�RQ�DQ�LQYHVWLJDWLRQ�KH�VKDOO�KDYH�WKH�DXWKRULW\�QRW�WR�LQYHVWLJDWH�
the case as per Section 109 (5) (b) of the CCPA.  

The objective of these legal provisions is to prevent the unnecessary hardship which is likely 
to be undergone by the Authorities (including the Judiciary) as well as the suspect, avoid the 
prisons being overcrowded and to reduce the burden to be borne by the government due to 
some groundless allegations. 

Inquiry/Trial Stage

After a properly conducted investigation and discovering adequate evidence against the 
VXVSHFW�KH¶OO�EH�NQRZQ�DV�WKH�DFFXVHG�DQG�D�SODLQW�VKDOO�EH�¿OHG�DJDLQVW�KLP��,Q�WKLV�VWDJH�RI�
preliminary inquiry whenever the Magistrate realizes that the evidence against the accused 
LV�QRW�VXI¿FLHQW�HQRXJK�WR�LQLWLDWH�WULDO��VXEMHFW�WR�WKH�reasons be recorded the Magistrate is 
capable of ordering the accused to be discharged.6

3 Substantive Law

4 as amended by Act No. 52 of 1980

5 Henpitigedara Gnanaseeha thero case  (63 NLR 154)

6 Section 153 of Criminal Procedure Code Act No. 15 of 1979 as amended
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During the summary trial, according to the Section 186 of the CCPA, Magistrate has the 
power to discharge the accused at any time and in any stage of the case. Moreover if further 
proceedings not result in proving the accusation, Magistrate shall acquit the accused.

And also under the Section 188 (1) of the CCPA7�LQ�FDVH�RI�D�SULYDWH�SODLQW�¿OHG�XQGHU�6HFWLRQ�
136 (a) of the CCPA where a complainant/plaintiff does not appear at the trial the Magistrate 
shall acquit the accused unless for some reason he considers to adjourn the hearing of the case, 
VXEMHFWHG�WR�WKH�FRPSODLQDQW¶V�DSSHDUDQFH�LQ�UHDVRQDEOH�WLPH�DQG�VDWLV¿HV�WKH�0DJLVWUDWH�WKDW�
his absence was due to a reasonable cause beyond his control, then the Magistrate shall cancel 
any such order made.

,Q�DGGLWLRQ�WR�WKDW��ZKHUH�WKH�VXPPRQV�KDYH�EHHQ�VHUYHG�VXEVHTXHQW�WR�D�SODLQW�¿OHG�XQGHU�
Section 136 (b) or (c) of the CCPA and the prosecution holds themselves not ready on the 
particular scheduled date, the court may discharge the accused.8

According to the sub section (3) of the Section 188 of the CCPA, the discharge mentioned 
above, shall operate as an acquittal where either, if case against the accused was not reopened 
within a period of one year or the case had been reopened and the order of discharge was made 
for the second time.

0RUHRYHU�LI�DQ\�FRPSODLQDQW�DW�DQ\�WLPH�EHIRUH�MXGJPHQW�LV�JLYHQ�VDWLV¿HV�WKH�0DJLVWUDWH�RQ�
VXI¿FLHQW�JURXQGV�IRU�ZLWKGUDZLQJ�WKH�FDVH�WKH�0DJLVWUDWH�PD\�SHUPLW�KLP�WR�ZLWKGUDZ�WKH�
same and shall acquit the accused, but must record his reasons for such withdrawal.9 

Section 190 of the CCPA conveys that the accused may be released by the Magistrate subjected 
to the sanctions of the Attorney General otherwise than upon a complaint under Section 136 
(1), paragraphs (a), (c) and (d) of the CCPA.

From Section 256 to Section 259 of the CCPA it is dealt with tendering pardon to an 
accomplice.10 Subject to the authority obtained from the Attorney General the Magistrate can 
tender pardon to such an accused.

Stage of Conviction

Basnayake A.C.J in Attorney General vs. H.N De Silva11 manifested that, ‘a judge should in 
GHWHUPLQLQJ�WKH�SURSHU�VHQWHQFH�¿UVW�FRQVLGHU�WKH�JUDYLW\�RI�WKH�RIIHQFH�DV�LW�DSSHDUV�IURP�WKH�
nature of the act itself and should have regard to the punishment provided in the Penal Code 
or other statute under which the offender is charged. He should also regard the effect of the 
SXQLVKPHQW�DV�D�GHWHUUHQW�DQG�FRQVLGHU�WR�ZKDW�H[WHQW�LW�ZLOO�EH�HIIHFWLYH.’

7 as amended by Act No. 15 of 1989

8 Sec. 188 (1) of the CCPC as amended by Act No. 15 of 1989

9 Sec 189 CCPC –Jayawardena vs Dharmarathna (1951)  54 NLR 524

10 An accused who agrees to give evidence against the other accused who committed the same offence

11  57 NLR 121
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When it comes to the stage of conviction there are several very special circumstances and 
practices in offering the punishment in a mitigated manner.

As per Section 172 (2) if Supreme Court or the Court of Appeal in the exercise of its powers 
of appeal or revision is of opinion that the facts of the case are such that there is no valid 
charge against the accused in respect of the facts already proved or where the circumstances 
so warrant, it shall quash the conviction.

From Section 306 to 310 of Chapter XXV of the CCPA the court has power to permit 
conditional release of the offenders. Although the charge is proved, paying attention to 
many other factors as to the age, health, mental condition of the offender, trivial nature of 
the offence committed, and circumstances under which such offence was committed etc. 
without proceeding to the conviction court may either discharge the person under admonition 
or discharge conditionally12 with the promise of maintain good and acceptable behavior where 
KH�LV�ERXQG�WR�SURGXFH�KLPVHOI�DV�VSHFL¿HG�E\�WKH�FRXUW���:LWKLQ�D�SHULRG�RI�WKUHH�\HDUV��

In Solicitor General vs. Kritnasamy13 it was held that this rule of conditional discharge is not 
DQ�LQÀH[LEOH�UXOH�WKDW�D�¿UVW�RIIHQGHU�VKRXOG�QRW�EH�VHQW�WR�WKH�SULVRQ�ZKHQ�FULPHV�RI�YLROHQFH�
are concerned. An accused person who uses a knife should not be treated with leniency unless 
there are good grounds for so doing.

7KH�SULQFLSOH�WKDW�¿UVW�RIIHQGHUV�VKRXOG�QRW�EH�VHQW�WR�MDLO�LV�QRW�RQH�WKDW�VKRXOG�EH�DSSOLHG�
where the offence committed is of a grave nature.14

Apart from that, Section 18 of the CCPA15 mentions that how the community service orders 
can be given to a convicted as the punishment. 

The seriousness of the offence committed, the reason behind the offence (poverty, addictions 
and being abandoned etc.) balancing the accused’s family life, social life and future shall be 
taken into account. Most importantly it is all about setting an example to the entire system. 

According to Voltaire16; ‘let the punishments of criminals be useful. A hanged man is good for nothing; 
a man condemned to public works still serves the country, and is a living lesson.’

When it comes to the plea of guilty to a lesser offence, as per Section 154 of the CCPA17, at the 
trial before the High Court, the accused may communicate that his willingness to plead guilty 
to a lesser offence, whereas he shall receive punishment for that offence. No any obligation 

12 With or without sureties – Anchapullai vs Baker et.al (31NLR 149) – The accused was discharged and 
ordered to give security for good behavior.

13 42 NLR 347

14 Ghouse vs. Eliatamby (Inspector of Police) 48 NLR 557

15 as amended by Act No. 49 of 1985

16 François-Marie Arouet (21 November 1694 – 30 May 1778), known by Voltaire was a French 
Enlightenment writer, historian and philosopher

17 as amended by Act No. 14 of 2005
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shall be casted on the Court or the Attorney-General to accept such plea of guilt made by the 
accused in the High Court to a lesser offence.18 However Section 197 of the CCPA19 provides 
that when the offence so pleaded to is in nature of murder, the judge has the discretion to 
refuse such plea.

A criminal act in which a person agrees not to report the occurrence of a crime or not to 
prosecute a criminal offender, in exchange for money or other consideration is known as 
compounding of offences. In the situation of certain offences the law enables the aggrieved 
person himself to get satisfaction other than actual punishment in the substitution of the 
abuse. It really is for such offences, which is often labeled as offences which are not very 
grave or serious in the eyes of a reasonable individual, that the law allows the offences to be 
compounded.

Section 266 (1) of the CCPA states that, when an offence is not pending in a Magistrate 
Court the person who has received such injury or suffered loss could compound such offence. 
However, when such offence is pending in a MC then that offence can only be compounded 
with the consent of the Magistrate. 

Section 266 (2) of the CCPA states when any offence is compoundable under this section the 
abetment of such offence or an attempt to commit such offence (when such attempt is itself an 
offence) may be compounded in like manner.

Section 266 (3) of the CCPA states when such matter has to be considered by a minor, an idiot, 
or a person of unsound mind, then the guardian of such person may be entitled to compound 
such offence.

Section 266 (4)20 of the CCPA states subject to the provisions of any other law the compounding 
of any offence under this section shall—

a) When a prosecution for such offence is not pending in the Magistrate’s Court, not 
have the effect of an acquittal of the accused;

b) When a prosecution for such offence is pending in a Magistrate’s Court, have the 
effect of an acquittal of the accused.

Section 266 (5) of the CCPA states that any offence not described in this section shall not be 
compounded. 

According to Edwin Vs. Sinna Thambi 21compounding of an offence has the effect of an 
acquittal of the accused and a Magistrate cannot retry a case which has been compounded.22

18 Section 154 (4) of the CCPA amended by Act No. 14 of 2005

19 as amended by Act No. 14 of 2005

20 Section 266(4) subsequently amended by Section 5 of Act No.11 of 1988

21 53 NLR 424

22 Don Harry Vs. Vetto Hami [43 NLR 431]
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Another such special mode of reducing the punishment is suspended sentences. Section 303 
of the CCPA amended by Act No. 20 of 1995, Act No.19 of 1997 and Act No. 47 of 199923 and 
Section 304 amended by Act No. 47 of 1999 articulate the application of law with regard to 
suspended sentences. The court shall be delivered with the mitigation speech by the respective 
counsel for the offender illustrating the circumstances mentioned under Section 303(1) which 
create the environment to suspended sentence. The period for which the whole or a part of a 
VHQWHQFH�PD\�EH�VXVSHQGHG�VKDOO�EH�GHWHUPLQHG�DQG�VSHFL¿HG��E\�WKH�FRXUW�DQG�VXFK�SHULRG�
VKDOO�QRW�EH�OHVV�WKDQ�¿YH�\HDUV��6XFK�RIIHQGHU�VKDOO�QRW�VHUYH�DQ\�SDUW�RI�WKH�LPSULVRQPHQW�
unless the offender commits another punishable offence.24 

Limitations to suspended sentences are listed under Section 303 (2) where the minimum 
sentence of imprisonment has been prescribed by law, offender is serving, or is yet to serve, 
a term of imprisonment not suspended, offence committed while offender was subject to a 
probation order ,conditional release or discharge. In suspended sentence the offender is shown 
that he has violated the tenets of the society provoked its’ wrath, but is immediately forgiven 
and permitted to continue to live in society with the hope that he would not indulge in that 
form of behavior again.

In Kumara vs. Attorney General25 held that, ‘a suspended sentence is a means of re-educating 
and re-habilitating the offender, rather than alienating or isolating the offender. 

1R�RIIHQGHU�VKDOO�EH�FRQ¿QHG�WR�SULVRQ�XQOHVV�WKHUH�LV�QR�DOWHUQDWLYH�DYDLODEOH�IRU�WKH�SURWHFWLRQ�
of the community and to reform the individual.

In Attorney General vs. H.N De Silva26 it was recognized that, in assessing the punishment 
that should be passed on an offender, the judge should consider the matter of sentence both 
from the point of view of the public and the offender. 

2WKHU�6LJQL¿FDQW�$UHDV

Subject to the objections of the complainant whenever a court acquits or discharges the 
accused alleging the complaint was groundless and vexatious, court is entitled to order the 
complainant to pay State costs in a sum determined by the court. In addition, court may order 
the complainant to pay to the accused such compensation�DV�LW�VKDOO�WKLQN�¿W��$OVR�ZKHQ�DQ�
DUUHVW�WDNHV�SODFH�ZLWKRXW�DQ\�VXI¿FLHQW�JURXQG��WKH�FRXUW�PD\�DZDUG�VXFK�FRPSHQVDWLRQ�DV�LW�
WKLQNV�¿W�WR�EH�SDLG�E\�WKH�SHUVRQ�VR�FDXVLQJ�WKH�DUUHVW�WR�WKH�SHUVRQ�VR�DUUHVWHG�IRU�KLV�ORVV�RI�
time and income and for his expenses in the matter.27 

As per Section 311 of CCPA President has an exclusive power to grant pardons, reprieves, 
respites, or remissions of punishment to any wrongdoer.  Further as per Section 312 of CCPA 

23 The Act which is currently in operation

24 Section 303 of CCPA as amended 

25 (2003) 1 SLR 139

26 57 NLR 121

27 Section  17 (1) –(3) of CCPA
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the President may, without the consent of the person sentenced, commute Rigorous or simple 
imprisonment for life or for any other term, any lesser term of rigorous imprisonment, or any 
term of simple imprisonment not exceeding the term to which such person might have been 
VHQWHQFHG��RU�¿QH�HWF�

Another interesting concept comes under the Section 314 and 315 of CCPA namely double 
jeopardy; DXWUHIRLV�FRQYLFW�DQG�DXWUHIRLV�DFTXLW��In Connelly vs. Director of Public Prosecution28 

cited in Liyanarachchige Indika Thusara vs. Attorney General29, Lord Devlin held that; “For 
the doctrine of autrefois to apply it is necessary that the accused should have been put in peril 
of conviction for the same offence as that with which he is then charged. The word ‘offence’ 
embraces both the facts which constitute the crime and the legal characteristics which make 
it an offence. For the doctrine to apply it must be the same offence both in fact and in law. “ 

Afterword

In light of the above contentions it is well understood that the legal atmosphere has adequately 
created space for those who don’t deserve to be punished. Especially when evidence does not 
VXI¿FLHQWO\�VXSSRUW�WKH�FRQYLFWLRQ�RI�D�VXVSHFW�KH�LV�SURYLGHG�ZLWK�DQ�DPSOH�RI�RSSRUWXQLWLHV�
to walk out as a free man. On the other hand, the situation is well balanced as no such space 
is formulated to secure an actual criminal.

However the rising number of crimes proves the failure this system based on punishments. 
Focusing on a rehabilitation aimed system shall be the best solution to overcome such negative 
impact of the current system based on punishments. The aforementioned legal arrangements 
VXFK�DV�FRPPXQLW\�VHUYLFH��VXVSHQGHG�VHQWHQFH��FRQGLWLRQDO�GLVFKDUJH�HWF��GH¿QLWHO\�PDNH�
some difference and rectify the situation. 

Although there is no possibility to correct what has happened, it is capable of reducing the 
rates of re-offence, which automatically reduces the suffering associated with future crimes 
and safeguards the society. In addition such system reduces governmental expenses, which 
should be spent to ensure the civil protection and public well-being.

It is high time to identify the strengths of the existing Criminal Justice System and sail towards 
other progressive directions. Rather than experiencing the most effective list of punishments 
it’s always a blessing to be a part of a crime-free nation.

‘Power is of two kinds. One is obtained by the fear of punishment and the other by acts of love. 
Power based on love is a thousand times more effective and permanent than the one derived 
from fear of punishment.’-Mahatma Gandhi30

Reference  

28 [1964] 2 AC 1254, [1964] 2 All ER 401

29 CA (PHC) APN 39/2015 Decided on : 13.05.2016

30 Mohandas Karamchand Gandhi was an Indian activist who was the leader of the Indian independence 
movement against British colonial rule. Employing non-violent civil disobedience, Gandhi led India to 
independence and inspired movements for civil rights and freedom across the world.
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Is Freedom of Speech an Absolute Right?
                                                                                                               Zainab Inayathullah 

  Attorney-at-law
 

Freedom means the power or the right to act, speak or think as one wants. The power or the 
right to express one’s opinion without any censorship, restraint or legal penalty can be called 
as the Freedom of Expression. Freedom of expression is a basic human right which has been 
accepted by every society disregarding whether it is developed or not. 

Freedom of expression has been recognized as a human right by the Universal Declaration 
of Human Rights (UNHR) and the International Covenant on Civil and Political Rights 
(ICCPR). Article 19 of the UDHR says, “Everyone shall have the right to hold opinions 
without interference and everyone shall have the right to freedom of expression; this right 
shall include freedom to seek, receive and impart information and ideas of all kinds regardless 
of frontiers either orally, in writing or in print, in the form of art or the media of his choice.”

7KH�¿UVW�$IULFDQ�$PHULFDQ�3UHVLGHQW� RI� WKH�8QLWHG�6WDWHV��%DUDFN�2EDPD�� LV� RI� WKH� YLHZ�
that, ”We have to uphold a free press and freedom of speech because in the end, lies and 
misinformation are no match for the truth”. According to George Washington, “If the freedom 
of speech is taken away, the dumb and silent we may be led, like sheep to the slaughter”.

 What does our constitution say about the freedom of speech? 

The freedom of an individual or community to articulate their ideas or opinions without 
any fear of legal sanction has been accepted as a fundamental right by the constitution of 
Sri Lanka. According to article 14(1)(a) of our Constitution, “every citizen is entitled to the 
freedom of speech and expression including publication”.

Even though this has been entrenched in the Constitution, this is not an absolute right as 
this may be subjected to certain restrictions in respect of the rights of the individuals, their 
reputation or for the national security. According to Article 15(2) of the Constitution, the rights 
declared by Article 14(1) (a) shall be restricted in order to ensure national security, racial 
and religious harmony, parliamentary privileges and to protect individuals from defamation 
and contempt of court. Therefore expressing one’s view should be done with responsibility 
especially when it comes to national security and religious harmony.

Does the 19th Amendment to the Constitution have an impact on the freedom of speech 
and expression?

With the insertion of the new Article 14A to the constitution through the 19th Amendment 
every citizen shall have the right of access to any information that is required for the exercise 
or protection of a citizen’s right held up by any public authority. Therefore every citizen, 
incorporated or unincorporated body in this country shall be entitled to this as a fundamental 
right.
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With the introduction of the Right to Information Act No.12 of 2016 in order to promote good 
governance and enable the public to participate in it, every citizen has the right of access to 
information which is in the possession of a public authority unless the information has no 
relationship to any public activity or interest, if it is likely to be prejudicial to the national 
VHFXULW\��HFRQRP\�RU�WKH�¿QDQFLDO�SROLFLHV�RI�WKH�FRXQWU\�RU�WKH�LPSDUWLDOLW\�RI�WKH�MXGLFLDU\�

Even though we are entitled to this as the citizens of this country this too is not an absolute 
right because exercising this as an absolute right may harm or damage the freedom of another 
individual which is a basic right of them. 

As everyone is entitled to the freedom of speech and expression every other person has the 
right to privacy as it is a right of everyone to live in dignity and every other individual has the 
responsibility to not to violate it. According to Sir Winston Churchill, “Some people’s idea of 
free speech is that they are free to say what they like, but if anyone says anything back, it is 
an outrage” 

Therefore, the right to information and freedom of expression must be exercised without any 
violation of the rights and the freedom of the others. 

Impact of social media on Freedom of Speech and Expression.

With the improvement of technology the use of social media has made a big impact on the 
freedom of speech and expression. In general it is a good platform to connect people and 
allow to express their ideas. Besides the positive impact of this what we can see is the negative 
impact of this right as one is free to express whatever his idea or opinion is without any 
sanction or restriction. Therefore the spread of hate speech, fake news, rumors and slander 
GXH�WR�ODFN�RI�¿OWHU�RU�IRFXV�KDV�LQFUHDVHG��

Even though social media has played an important role in advocating equality, human rights 
and justice around the world, it does not confer the right to speak or publish whatever they 
want without any responsibility. The legislature of the country should enact laws to strike a 
balance between the misuse of social media and the freedom of speech. A national framework 
should be enacted in order to protect the rights of the individuals as the violation of this may 
lead to civil wrongs, criminal offences and to fundamental violations as well.

The right has been recognized by the United Nations Human Rights Resolution on the 
Promotion, Protection and Enjoyment of Human Rights on the Internet as well. It says, “The 
VDPH�ULJKWV�WKDW�SHRSOH�KDYH�RIÀLQH�PXVW�DOVR�EH�SURWHFWHG�RQOLQH�´�7KRXJK��WKH�OHJLVODWLRQV�
that are in existence does not per se refer to this matter they may touch upon or have a 
considerable effect on the issues related to social media as well as on the freedom of speech 
they can be used to maintain the above said balance. They are the Penal Code, Prevention of 
Terrorism Act No.48 of 1978, International Covenant on Civil and Political Rights (ICCPR) 
Act No.56 of 2007, Public Security Ordinance No.25 of 1947, Parliamentary Privileges Act 
No.21 of 1953, Article 105(3) of the Constitution and the Roman Dutch Principles related to 
defamation.

Sanctions under the Penal Code.
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According to section 120 of the Penal Code, whoever  by words, either spoken or intended to be 
read or by sign or by visible representation excites or attempt to excite feelings of disaffection 
towards the government or attempts to excite hatred or to contempt of administration of 
justice or attempts to raise discontent or disaffection amongst the subjects or to promote 
feelings of ill-will and hostility between different classes of the subjects shall be punished 
with imprisonment for a term which may extend to two years.

As per section 285 of the Code, whoever sells or distributes, imports or prints for sale or hire 
or willfully exhibits to public view, any obscene book, pamphlet, paper, drawing, painting, 
SKRWRJUDSK�� UHSUHVHQWDWLRQ�RU�¿JXUH�RU� DWWHPSWV�RU�RIIHUV� WR�GR� VR� VKDOO� EH�SXQLVKHG�ZLWK�
imprisonment.

Prohibition of Publications under the Prevention of Terrorism Act No. 48 of 1979.

As per section 14 of the Prevention of Terrorism Act, without any approval in writing of a 
competent authority, no person shall print or publish about any act or offence under this act or 
on the investigation of such or incitement to violence which is likely to cause religious, racial 
or communal disharmony or ill-will between communities.

International Covenant on Civil and Political Rights.

Section 3(1) of the above says that no one should advocate national, racial or religious hatred 
that constitutes incitement to discrimination, hostility or violence.

Pubic Security Ordinance on Control of Publication.

According to section 15(1) of the above ordinance, a competent authority may restrict the 
publication of matters which could be prejudicial to the interest of national security or 
preservation of public order of the country.

Parliamentary Privileges Act No. 21 of 1995.

According to section 3 of the Parliamentary Privileges Act the members of the Parliament 
shall have the freedom of speech, debate and proceeding in parliament and shall not be liable 
to be impeached in any court or place out of parliament.

As in section 4, no member shall be liable to any civil or criminal proceedings, arrest, 
imprisonment or damages by reason of anything he may have said in the Parliament.

Article 105(3) of the Constitution.

When publication has led to a contempt of court, according to article 105(3) of the Constitution, 
the Supreme Court and the Court of Appeal shall have the powers to punish for contempt of 
itself or elsewhere.

Defamation

Roman Dutch Law principles shall apply for defamation and it can be considered as a civil 
wrong. If a statement published is defamatory, refers to the plaintiff and when there is a 
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animus injuriandi which means the intention to defame the person knowing that the plaintiff’s 
reputation will be harmed by such an act can considered as defamation.

What we should understand from the above legal provision is that the right of freedom of 
speech and expression should not be misused as it may lead to civil wrongs when there is a 
GHIDPDWLRQ�SXQLVKDEOH�E\�¿QH�RU�FRPSHQVDWLRQ��:KHQ�LW�FRPHV�WR�D�FULPLQDO�RIIHQFH�LW�FRXOG�
EH�SXQLVKDEOH�E\�D�¿QH�RU�FRPSHQVDWLRQ�RU�LPSULVRQPHQW�RU�UHKDELOLWDWLRQ��$Q�LQIULQJHPHQW�
of a fundamental right or imminent infringement by an executive or administrative, action 
can be challenged under Article 126 of the Constitution which should be read with Article 17 
within a period of one month.

When we talk about the misuse of social media, a proper legislative network should be 
brought in order to monitor the publications in social media with the help and control of the 
Telecommunication Regulatory Commission and other related authorities in order to make 
one responsible for what they say and publish through social media in order to protect the 
others from hate speech, fake news, rumours and slander.
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K];ypk; ngz;fSf;fhd kWf;fg;gl Kbahj 
cupikfs; - ,yq;ifapd; 

K];ypk; jdpahu; rl;lj;jpd; fPo; Xu; ghu;it 

rl;lj;juzp nry;tp fpg;rpah nra;Dy; Mg;jPd; (LL.B)[Col] 

'cq;fSila khu;f;fk; cq;fSf;F vq;fSila khu;f;;fk; vq;fSf;F"1 

',d;Dk; vtu; kWikia ehb jf;f gpuahirAld;> K/kpdhfTk; ,Ue;J 

Kay;fpwhNuh> mj;jifatu;fspd; Kaw;rp my;yh`;tplj;jpy; ew;$ypf;Fupajhf Vw;Wf; 

nfhs;sg;gLk;."2 

,w;iwf;F 1400 tUlq;fs; goikapd; nghopTlDk;> ,d;iwa GjpaitAld; fiue;J 

NghfhkYk; nropg;gha; kpspUk; ,];yhkpa ~uPM rl;lj;jpy; ,Ue;J ,e;j ehl;L 

#oYf;Fk; kf;fSf;Fk; Vw;whw; Nghy; xU K];ypk; rl;lj;ij> ngsj;;j ngUk;ghd;ik 

nfhz;lJk; gy;ypd fhyhrhu gpizg;igAKila ehnlhd;W toq;fpapUf;fpwJ vd;why; 

mJ FiwghL epiwe;jjhfNt fhzg;gLk; vd;gjpy; khw;Wf; fUj;jpw;F ,lkpy;iy. 

jw;fhyj;jpYk; ,d;Dk; vjpu;fhyj;jpYk; KiwNa NgRk; nghUshf fhzg;gLk;> fhzg;gl 

NghFk; ,yq;ifapd; 1951Mk; Mz;L 13 Mk; ,yf;f K];ypk; tpthf kw;Wk; tpthfuj;J 

rl;lj;jpd; (,jd; gpw;ghL ,e;j rl;lk; vd Rl;lg;gLk;) jpUj;jq;fs; kw;Wk; khw;wq;fs; gw;wp 

Gj;jp[PtpfSk;> rl;l ty;Ydu;fSk; Ma;Tfspy; ,d;Wk; <Lgl;l tz;zNk cs;sdu;. 

epr;rakhf khw;wj;ij vjpu;ghu;j;J epw;gJ rl;lk; khj;jpuky;y. ,e;j rl;lj;jpy; fhzg;gLk; 

Guhjd tof;fhw;wpid fl;bahOk; ekJ rKjhaKk;> ,yq;iff;Nf cupj;jhd ,e;j 

rl;lj;jpid mbg;gilahf nfhz;L ,];yhk; vDk; Gdpj khu;f;fj;jpid vil Nghl 

gofpatu;fspd; fz;Nzhl;lKk;> rl;lj;jpd; gpupTfis jdf;F rhjfkha; gad;gLj;jp 

cupik J\;gpuNahfk; nra;J nfhz;bUf;Fk;; ekJ K];ypk; kf;fSk; jhd;;. gy jhu kzk; 

nra;tjw;F ,];yhk; epahakhd tiuaiwfis tpjpj;jpUf;Fk;33 mNj Neuk; ,e;j rl; 

j;jpy; mjw;fhd fl;Lg;ghL Fiwthf fhzg;gLtij jdf;F Vw;whw; Nghy; gad;gLj;jp 

,];yhk; tpjptpyf;fhd #oypy; mDkjpj;j cupikia tof;fhwhf khw;wp nraw;gLtJ> 

mjw;F rpwe;j cjhuzkhFk;. ,d;Wk; fhjp ePjpkd;wq;fspy; ,e;j rl;lj;jpd; gpupT 24 

,d; gb ,uz;lhtJ jpUkzk; nra;J nfhs;s tpUk;Gk; xU Mz;> fhjp ePjpkd;wj;jpw;F 

30 ehl;fSf;F Kd;G mwptpj;jy; nfhLf;f Ntz;Lk; vd;w eilKiwahdJ ntWkNd 

fz; Jilg;G epfo;thf jhd; fhzg;gLfpwJ. Fwpj;j egUf;F jdJ kidtpfSf;F 

1 The Holy Quran (Translated by Moulavi A.Kuthbudeen Ahmed Bahavi & Moulavi R.Abdur Rauf Bahavi) 
6XUD�.KD¿URRQ��YHUVH��

2 The Holy Quran (Translated by Moulavi A.Kuthbudeen Ahmed Bahavi & Moulavi R.Abdur Rauf Bahavi) 
Sura Banee israyil, verse 19

3 ePq;fs; mtu;fspilNa epahakhf elf;f KbahJ vd gae;jhy; xU ngz;izNa kze;J 

QIKV�6T�IV������-1W�H3T�IV��PHSDKDN��QUD�DKN\S8J�JMZ�)�5\JNKG�.LZDK)N���7KH�Holy 
Quran (Translated by Moulavi A.Kuthbudeen Ahmed Bahavi & Moulavi R.Abdur Rauf Bahavi) Sura 

 An-Nisa, verse 3
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kj;jpapy; epahakhf ele;J nfhs;s jFjp fhzg;gLfpwjh vd;gijAk; 

jhz;b ntWkNd jdJ ,uz;lhk; jpUkzj;ij CUf;F njupag;gLj;Jk; epfo;thf 

jhd; mJ fUj;jpw; nfhs;sg;gl jf;fJ. 

vdNt xg;gPl;lstpy; ,e;j rl;lkhdJ K];ypk; ngz;fSf;F mePjpia ms;spj; 

jUtjhfNt Cfpf;fg;gLtJld;> ehl;bd; gpd;jq;fpa gpuNjrq;fspy; fhzg;gLk; fhjp 

ePjpkd;wq;fs; rpy me;j mePjpia elj;jpAk; fhl;Lk; epiyg;ghL jhd; frg;ghd cz;ik. 

,e;j mrhjuz epiy fhzg;gLtjw;F fhuzq;fshf> K];ypk; tpthf kw;Wk; tpthfuj;J 

rl;lk; gw;wp fhzg;gLk; jtwhd Gupjy; my;yJ rl;lk; gw;wp kw;Wk; rl;lk; toq;fpAs;s 

rpy kWf;f Kbahj cupikfs; gw;wpa njsptpd;ik vd;gtw;iw milahsg;gLj;j 

KbAk;. ,e;j rl;lj;jpw;F khw;wk; fl;lhakhdJ> Mdhy; rl;lk; gw;wpa njsptpid 

toq;Fjy; jtpu;f;f KbahjJ. Vida ePjpkd;wq;fspy; Nghy; fhjp ePjpkd;wq;fspy; rl;l 

ty;Ydu;fisAk;> ePjthd;fisAk; nfhz;L epthuzk; ngw;Wf; nfhLf;fg;gLtjpy;;iy 

vd;gjdhy; jhNdh> rl;lk; gw;wpAk;> mjd; fPohd cupik gw;wpAk; ve;j tpsf;fKk; 

,y;yhj epiyapy; mePjp ,iof;fg;gl;ljha; ekJ rKjha ngz;fs; miwfspDs;Ns 

Klq;fp tpLfpd;w gupjhg epiy ehnlq;fpYk; gutyha; fhzg;gl nra;fpwJ. Gj;jfq;fis 

rw;Nw %b itj;J tpl;L rpy K];ypk; ngz;fspd; ,jatiwfis jl;b Nfl;lhy; 

njupAk; me;j ,Uz;L Nghd xspkakhd ehl;fspd; fij. 

vdNt rl;lj;jpy; ,y;yhjtw;iw Njb fisj;jypy; ,Ue;J tpLgl;L> ,Uf;Fk; 

mk;rq;fis vt;thW tpidj;jpwdha; gad;gLj;jyhk; vd;gjhd fz;Nzhl;lk; fhyj;jpd; 

NjitahfNt fhzg;gLfpwJ. me;j tifapy; K];ypk; tpthf kw;Wk; tpthfuj;J 

rl;lj;jpd; fPo; tpthfuj;J> jhgupg;G kw;Wk; gps;isapd; guhkupg;G mj;NjhL fhjp ePjpkd;w 

jPu;g;gpy; mjpUg;;jp Vw;gLk; NghJ me;j jPu;khdk; njhlu;gpy; Nkd;KiwaPL nra;jy; 

gw;wp Fwpg;gplj;jf;f cupikfs; kw;Wk; tha;g;Gf;fs; fhzg;gLjy; Iaq;fisf;fg;gl;l 

cz;ik. 

tpthfk; kw;Wk; tpthfuj;jpd; NghJ ngz;fSf;F fhzg;gLk; cupikfs;. 

,yq;ifapd; K];ypk; rl;lkhdJ ,];yhj;jpd; jdpahd kj;`g;fis mbg;gilahf 

nfhz;L cUthf;fg;gl;l NghjpYk;> Kf;fpakhd ,U kj;`g;fshd ~hgp kw;Wk; 

`dgp vd;gtw;wpw;F Kf;fpaj;Jtk; nfhLf;fg;gLfpd;wJ. vdpDk; ,yq;ifapy; 

ngUk;ghd;ikahf ~hgp kj;`gpid gpd;gw;Wk; K];ypk;fs; tho;tjdhy; ~hgp 

kj;`g; nghJthf Vw;Gilajhf;fg;gLk;44 vdTk; NtW tifapy; Kuz;ghLfSk; 

rhd;WfSk; ,y;yhj NghJ ,yq;ifapd; K];ypk;fs;; ~hgp gpuptpid Nru;e;NjhuhfNt 

Cfpf;fg;gLthu;fs;;5 vd;gjd; mbg;gilapy; rl;lj;jpd; gpupT 25 ,d; gb xU ngz;zpid 

kzk; Kbj;Jf; nfhLg;gjw;F typapd; rk;kjk; Njitg;gLj;jg;gl;Ls;sJld;> jpUkzg; 

gjptpy; kzg; ngz;zpd; ifnahg;gk; $l xU Njitg;ghlhf cs;slf;fg;gltpy;iy> 

,e;j typapd; rk;kjk; vd;w mk;rkhdJ ",sk; ngz; mtsplk; mtsJ je;ij 

fl;lhakhf jpUkzj;jpw;fhd fl;lisia ngw ntz;Lk;"6 vd;w ]`P`; K];ypkpd; 

4 Justic Saleem Marshoof> The Muslim Law of Marriage Applicable in Sri Lanka> (Law College Law 
review 2006) pp.33-34 

5 5 Ibid, 35

6  Uzthat M.A.M.Mansoor(Naleemi) > Muslim Taniyaar sattam - oru avadhanam> 1st edition (2017)> pp.7
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upthaj;jpYk; ,d;Dk; gy ]`P`; Md `jP];fspYk; nrhy;yg;gl;ljw;fpzq;f 

nfhz;L tug;gl;ljhfTk; ,Uf;fyhk;. Mdhy; ,e;j rl;lg; gpuptpdJk; `jP];fspdJk; 

jhw;gupak; Gupag;gl;L midj;J jpUkzq;fSk; eilngWfpd;wjh vd;gJ jpUkz 

ge;jj;jpy; ,ize;J thOk; ngz;fsplk; jdpg;gl;l Kiwapy; tprhupg;gjdhy; mwpe;J 

nfhs;s $ba mupa mk;rkhFk;. ,Ug;gpDk; ekJ jdpahu; rl;lj;jpd; gpupT 47(2) 

,d; gb typahf tuf; $batu; epahakw;w Kiwapy; jdJ rk;kjj;ij toq;fhJ 

jLj;J itf;Fk; NghJ me;j ngz;zpd; rhu;ghf VNjDk; Gfhupd; Ngupy; fhjp Fwpj;j 

typaplk; tprhuiz elj;Jtjw;Fk;> Fwpj;j jpUkzj;ij nry;Ygbahf;Ftjw;Fk; 

Njitg;gl;lhy; rk;kjk; toq;fTk; KbAk;. vdNt> ,];yhj;jpw;F khwhf> jdpahu; 

rl;lj;ij ifapnyLj;J elhj;jg;gLk; fl;lhaj; jpUkzq;fisAk;> jpUkzj;jpw;F 

Kiwahd rk;kjk; toq;fg;glhj NghJ mjw;fhd jPu;tpidAk; ngwf; $ba Vw;ghL 

fhzg;gl jhd; nra;fpwJ. ,Ug;gpDk;> fpuhkq;fspy; fhzg;gLk; fhjpkhu;fs; rl;lj;ijAk; 

jhz;b tof;fhWfs; kw;Wk; njhd;W njhl;l gof;f tof;fq;fSf;Fk; Kf;fpaj;Jtk; 

nfhLf;f Kw;gLk; NghJ> ,e;j tprhuizahdJ tpidj;jpwdw;Wg; Nghfyhk;;. 

NkYk;> ,r;re;ju;g;gj;jpy; tpthfuj;J gw;wp Ngr Ntz;baJ fl;lhakhdJ.tpthfuj;jpw;F 

mDkjp toq;fg;gl;lhYk; $l> my;yh`;tplj;jpy; ntWg;gpw;Fupa tplakhf jyhf; 

fhzg;gLfpwJ. ,Ue;j NghjpYk;> ,yFthf tpthf Kwptpid ngw;W jUk; khu;f;fk; 

,];yhk; vd;w vz;zg;Nghf;fpid ekJ jdpahu; rl;lkhdJ rpy K];ypk;fspd; kj;jpapNy 

Vw;gLj;jp tpl;lJ vd;why; ftiyf;Fupa $w;W jhd; mJ. me;j tifapy; K];ypk; tpthf 

kw;Wk; tpthfuj;J rl;lj;jpd; gpupT 27 ,d; gb fztd; jdJ kidtpia kztpyf;F 

nra;a KbAk; mNj Neuk; mtu; Fwpj;;j rl;lj;jpd; ,uz;lhk; ml;ltizapy; nrhy;yg;gl;l 

elgbKiwfis gpd;gw;wg;gl Ntz;baJ fl;lhakhdjhFk;. ,q;F ftdpf;f Ntz;ba 

Kf;fpa tplak; vd;dntdpy;> ml;ltizapd; tpjp 2> 6 kw;Wk; 7 ,w;fpzq;f jyhf; 

nrhy;yg;gLk; %d;W re;ju;g;gj;jpYk; kidtp fhjp ePjpkd;Wf;F rKfkspf;fhj NghJk; 

jyhf; fztuhy; epiwNtw;wg;gl;L kidtpf;F gpd;du; mwptpf;fg;gLk;. Mdhy;> rl;lj;jpd; 

gpupT 28 ,d; gb %d;whk; ml;ltidapy; nrhy;yg;gl;l elgbKiwfis gpd;gw;wp jdJ 

fztid kztpyf;F nra;a fUJk; kidtpahdtu; fztdpd; r%fk; ,y;yhJ 

kz tpyf;fpid Nkw;nfhs;s KbahJ. NkYk; %d;whk; ml;ltidapd; tpjpfs; 2>3>4 

kw;Wk; 5 ,d; gpufhuk; fhjp Fwpj;j tpthfuj;J tpz;zg;gk; njhlu;ghd mwptpj;jiy 

fztDf;F njupag;gLj;j mjp$ba gpuaj;jdk; vLf;f Ntz;Lk; vd;gJ kiwKf 

cz;ik. Mdhy; ,uz;lhk; ml;ltidapd; tpjpfspd; gpufhuk; fhjp ePjpkd;wpw;F 

kidtp tUif juhj NghJ> kztpyf;F nra;ag;gl;l jfty; khj;jpuNk kidtpf;F 

fhjp ePjpkd;wpdhy; mDg;gp itf;fg;gLk;. ,Ug;gpDk; Fwpj;j ,uz;lhk; ml;ltidapd; 

tpjp 1 ,d; gb> fztd; jdJ kidtpia kztpyf;F nra;a ehbdhy; jdJ kidtp 

trpf;Fk; gpuNjr fhjp ePjpkd;wpy; jhd; jdJ tpz;zg;gj;ij Kd; itf;f Ntz;Lk; 

vd;Wk;; %d;whk; ml;ltidapd; tpjp 1 ,d; gpufhuKk; kidtp jdJ fztdplk; 

,Ue;J kz tpyf;fpid ehbdhYk; kidtp> jhd; trpf;Fk; gpuNjr fhjp ePjpkd;wpy; 

tpz;zg;gk; nra;a Ntz;Lk; vd elgbKiwf; Vw;ghL nra;ag;gl;L ,Ug;gjhdJ> 

rl;lj;ij J~;gpuNahfk; nra;Ak; fatu;fsplk; ,Ue;J ghJfhg;G ngw;Wf; nfhs;s 

fhzg;gLk; xU ghij jhd; vd rw;Nw mikjp nfhs;syhk;. vdNt> tpz;zg;gkhdJ 

rupahd Kiwapy; nra;ag;gl;ljh vd;gjid cWjp nra;tjd; Clhf rl;lj;jpd; 

gbahd jdJ cupikfis fhj;Jf; nfhs;s KbAk;. Mf ngz; thOk; gpuNjr 
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fhjp ePjpkd;wk; epahahjpf;fj;ij nfhz;Ls;sJ vd;w mk;rkhdJ ngz; rhu;ghd 

fUj;Jf;fs; rupahf nrhy;yg;glTk;> fhjp ePjpkd;w epytuq;fs; mtis cupa Kiwapy; 

nrd;wilaTk; ghykhf mikAk; vd;whYk; mjd; eilKiw rhj;jpaj;jpy; jhd; 

gpur;rpid fhzg;gLfpwJ. 

"rPupa Kiwapy; mtu;fis itj;Jf; nfhs;Sq;fs; my;yJ rpwe;j Kiwapy; mtu;fis 

tpyf;fp tpLq;fs;"7 ,J vy;yhk; ty;y ,iwtd; thf;F Mdhy;> rl;lj;jpd; gpupT 27> 

,uz;lhk; ml;ltiz tpjp 3 ,d; gb fhjpahdtu; fztd; jdJ kidtpia tpthfuj;J 

nra;tjw;fhd fhuzq;fis gjpa Njitapy;iy vd;w mk;rkhdJ fztd; jdJ 

kidtpia jFe;j fhuzkpd;wp tpthf tpyf;F nra;ayhk; vd;w epiyg;ghl;il tYf; 

fl;lhakhf jhq;fp epw;fpwJ. kW gf;fj;jpy; rl;lj;jpd; gpupT 28 MdJ> kidtp jdJ 

fztid kztpyf;F nra;tjw;F fztdpd; Kiwaw;w guhkupg;G> mtuJ nra;if 

nra;ahik njhlu;gpy; typikahf fhuzq;fs; $wg;gl Ntz;Lk; vd;gJld;> %d;whk; 

ml;ltidapd; tpjpfspd; gb> fhjpf;F Nkyjpfkhf Fwpj;j gpuNjrj;jpd; ed;dlj;ij 

nfhz;l K];ypk; gpujpepjpfis nfhz;L me;j fhuzq;fs; tprhupf;fg;gl;L tpthfuj;J 

gjpag;gl Ntz;Lk; vd typAWj;jg;gLfpwJ. ,J cz;ikapNyNa ePjpf;F Gwk;ghdJk; 

mepahaj;jpw;F toptFf;f $baJkhd gpupT vd;whYk; $l ,Nj rl;lj;jpd; gpupT 60 

,d; gb %d;whk; ml;ltidapd; fPo; Nkw;nfhs;sg;gLk; tprhuizapd; NghJ mePjp 

njd;gl;lhy; my;yJ me;j tprhuiz kw;Wk; jPu;tpy; jpUg;jpapy;yhj NghJ kidtp fhjp 

rigf;F Nkd;KiwaPL nra;a KbAk; kw;Wk; fhjp rigapd; jPu;khdj;jpw;F vjpuhfTk; 

gpupT 62 ,d; gb Nkd;KiwaPl;L ePjpkd;Wf;F Nkd;KiwaPL nra;ayhk;> fhyk; jho;j;jp 

nra;ag;gLk; tpz;zg;gq;fis $l Vw;Wf; nfhs;sf; $ba Vw;ghLfs; rl;lj;jpd; gpupT 

63 (m) kw;Wk; (M) ,d; fPo; toq;fg;gl;Ls;sJld; epahakhd fhuzq;fspd; Nky; 

jhkjkhd Nkd;KiwaPL Vw;Wf; nfhs;sg;gLk;. vdNt ,q;F ftdpf;fg;gl Ntz;ba 

Kf;fpa tplak; ahnjdpy; Fwpj;j Nkd;KiwaPl;L tha;g;ghdJ> %d;whk; ml;ltizf;F 

fPohd tprhuizfspd; NghJ khj;jpuNk rhj;jpakhdJ> vd Nkd;KiwaPl;Lf;fhd gpupT 

60 ,id thrpf;Fk; NghJ tpsq;fpf; nfhs;s KbAk;. rl;lk; gpd;tUkhW Vw;ghL 

nra;fpwJ> 

�$Q\�SDUW\�DJJULHYHG�E\�DQ\�¿QDO�RUGHU�PDGH�E\�D�4XD]L�XQGHU�WKH�UXOHV�LQ�7KLUG�VFKHGXOH�RU�LQ�DQ\�
LQTXLU\�XQGHU�VHFWLRQ����VKDOO�KDYH�D�ULJKW�RI�DSSHDO�WR�WKH�%RDUG�RI�4XD]L«��8 

Fwpj;j Nkd;KiwaPl;L re;ju;g;gkhdJ fztd; jug;gpw;Fk; fhzg;gl;l NghjpYk;> ekJ 

ngz;fs; ,e;j Nkd;KiwaPl;L tha;g;gpid jq;fsJ cupikfis jf;f itj;Jf; 

nfhs;tjw;fhf rpukj;ij ghuhJ Kd;ndLf;f Ntz;Lk;. 

7 Supra no 6, p.25

8 Muslim Marriage and Divorce Act no 13 of 1951
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jhgupg;G gzk; ngWjy; njhlu;gpy; fhzg;gLk; cupikfs;. 

jhgupg;G gzk; ngw;Wf; nfhs;tij nghUj;jtiuapy;> rl;lj;jpd; gpupT 349 kw;Wk; 
3510 vd;gd KiwNa fztdplk; ,Ue;J kidtp jhgupg;G gzk; ngWjiyAk; 
je;ijaplk; ,Ue;J gps;is jhgupg;G gzk; ngWjiyAk; Rl;b epw;fpd;wJ. me;j 
tifapy;> kidtpahdts; jd; fztDld; thOfpd;w fhyg;gFjpapy; jhgupg;gpw;fhd 
tpz;zg;gj;jpid jhf;fy; nra;a KbahJ vd;gJld;> je;ijapd; mutizg;gpy; thOk; 
gps;isfSf;fhfTk; jhgupg;G gzk; Nfhug;gl KbahJ. vdpDk; tpthfuj;jpd; NghJ 
jdJ kidtp kw;Wk; kidtpapd; guhkupg;gpd; fPo; thOk; gps;isfSf;fhf fztd; 
jhgupg;G gzk; nrYj;j Ntz;Lk;. mj;Jld; nra;aJ nkh`kj; vjpu; nkh`kj; myp 
nyg;Ng11 vd;w tof;fpd; Clhf> fztdpd; tPl;il tpl;L NghJkhd fhuzq;fs; 
,y;yhJ gpupe;J nrd;w kidtp jhgupg;G gzk; ngWk; cupikapid ,of;fpwhs; vd;w 
tplak; Kd;nkhopag;gl;lJ. vdNt> fztDld; thOk; epiyapy; kw;Wk; fztid 
tpl;L jFe;j fhuzq;fs; ,d;wp gpupe;j epiyapYk; xU K];ypk; ngz; jdf;fhd 
jhgupg;gpid ngWk; cupikapid ,of;Fk; epiyf; fhzg;gLfpwJ. 

ngz;fSf;fhd jhgupg;G gzj;ij ngw;W jUjypy; fhjp ePjpkd;wk; epahahjpf;fj;ij 

nfhz;bUg;gNjhL rl;lj;jpd; gpupT 47(1) (M) ,d; fPo; kidtpapd; jhgupg;G Nfhupf;iffis 

tprhupg;gjw;fhd mjpfhuk; fhjpf;F toq;fg;gLfpwJ. fhjpahdtu; me;j Fwpj;j #oypy; 

,Ue;J me;j #oYf;fhfNt epakpf;fg;gLtjdhy; ngz;Zf;fhd jhgupg;G gzj;jpd; 

NjitahdJ ghugl;rkw;w epiyapy; czug;gl;L toq;fg;gLtjw;F top tFj;Jf; nfhLf;f 

Ntz;Lk;. mbkl;l jhgupg;G gzj;ij ngw;Wf; nfhLg;gjpy; rpy fhjp ePjpkd;wq;fs; 

Kd; epd;W ciof;Fk; tuyhWfs; kWf;fg;gl;litah> kiwf;fg;gl;litah vd;gjpy; 

,d;DNk re;Njfq;fs; CryhLfpd;wd. 

jhgupg;G gzj;jpw;F Nkyjpfkhf xU ngz; my;yJ kidtp jdf;F Nru Ntz;ba 

Mdhy; fztdhy; nfhLf;f kWf;fg;gl;l k`u; gzj;jpid Nfl;Lg; ngw;Wf; nfhs;sTk; 

rl;l uPjpahf cupik cilatshFk;> "ePq;fs; kzk; nra;j nfhz;l ngz;fSf;F 

mtu;fSila k`u; jpUkz nfhilfis kfpo;NthL nfhLj;J tpLq;fs;"12vd;w Gdpj 

my;-Fu;Mdpd; fl;lisf;fpzq;f k`u; kWf;fg;gLk; NghJ mjid rl;l uPjpahf ngw;Wf; 

nfhs;Sk; cupik ekJ rl;lj;jpy; jug;gl;Ls;sJ> NkYk;> rl;lj;jpd; gpupT 47(1) (m) 

,d; gb kidtpapd; k`u; njhlu;ghd Nfhupf;iffis tprhupf;Fk; mjpfhuk; fhjpf;F 

toq;fg;gl;Ls;sJ. ,J jtpu> rpj;jp u`Pk; vjpu; ̀ gPy;13 vd;w tof;fpYk; Fwpj;j tplakhdJ 

typAWj;jg;gl;lJ kw;Wk; k`u; Ntz;;b epw;Fk; xU kidtpapd; Nfhupf;ifahdJ 

tof;fhf nfhz;l tug;gl Ntz;Lnkd;why;> jpUkzkhdJ ,wg;gpdhNyh my;yJ 

9 'A wife or any person on behalf of a wife shall not be entitled to claimed or to received maintenance in 
respect of any period during which the wife lives or has lived with her husband whether on the orders of a 
Quazi or otherwise' 

10 35(1) 'A child or any person on behalf of a child not entitled to claim or to receive maintenance in respect 
of any period during which the child is or was living with or support by the father'

11 NLR-307- of 54 [1953]>LKSC 16

12  The Holy Quran (Translated by Moulavi A.Kuthbudeen Ahmed Bahavi & Moulavi R.Abdur Rauf Bahavi)
Sura An-Nisa> verse 4 

13  NLR-34- of 59 [1957] LKSC 27  
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kztpyf;fpdhNyh KbTWk; tiu nfhz;L tug;gl KbahjNjhL> mit ele;Njwp 

%d;W tUlq;fSf;Fs; tof;F jhf;fy; nra;ag;gl Ntz;Lk;14. ,J jtpu> iff;$yp 

vd nrhy;yg;gLk; ngz; tPl;lhupdhy; kzkfDf;F jq;fsJ kfspd; Njitf;fhf 

toq;fg;gLk; nrhj;J my;yJ gzk; vd;git $l fztdplk; ,Ue;J kPsg; ngwf; 

$bajhFk;15 ,Ug;gpDk; ,e;j iff;$yp eilKiwahdJ Neubahf ,];yhj;jpy; ,Ue;J 

ngwg;gl;l Kiwnahd;wy;y vd;gJld; ,J ,yq;ifapd; tof;fhw;wpid mbg;gilahf 

nfhz;ljhFk;. rl;lj;jpd; gpupT 47(1)(C) ,d; gb iff;$yp njhlu;ghd kidtpapd; 

Nfhupf;iffisAk; tprhuiz nra;Ak; mjpfhuk; fhjp ePjpkd;Wf;F fhzg;gLtJld;> 

Nkw;Fwpj;j jq;fsJ cupikfisAk; jq;fSf;NfAupa nfhLg;gdTfisAk; fhjp 

ePjpkd;wpy; epahak; Nfl;L ngWjy; xt;nthUtuJk; flikahFk;> ,e;j iff;$ypf;fhd 

tof;fhdJ kidtpahy; Fog;gkw;w tpjj;jpYk; njspthfTk; jhf;fy; nra;ag;gLk; 

NghJ khj;jpuNk tpidj;jpwdhd gad; fpilf;f $bajhf ,Uf;Fk;.16 ,Ug;gpDk; 

rl;lj;jpy; fhzg;gLk; ,e;j Vw;ghl;bid eilKiwr; rhj;jpag;gLj;Jk; egu;fs; tpuy; 

tpl;L vz;zf; $ba tifapNyNa fhzg;gLtJld; jq;fspd; rl;l uPjpahd cupikfs; 

njhlu;gpyhd njsptpd;ikapdhYk;> jtwhd top elhj;Jjy;fshYk; jd;dpiyapoe;Njhu; 

jhd; mjpfkhNdhu; vd;gNj cz;ik. 

,tw;Wld;> jyhf; nrhy;yg;gLk; NghJ tpthfuj;J Kbthf gjpag;gLk; tiuapyhd 

kidtpapd; ,j;jh fhyj;jpy; kidtpf;F Njitahd jhgupg;G gzk; fztdhy; 

toq;fg;gl Ntz;Lk; vd;gJ gpupT 47(1) (<)17 ,d; fPo; mj;jifa jhgupg;G njhlu;ghd 

tprhuizfis Nkw;nfhs;Sk; mjpfhuk; fhjpf;F toq;fg;gl;ljd; mbg;gilapy; 

njs;sj; njspthfpd;wJ. 

K];ypk; rl;lj;jpy; Nkw;Fwpj;j tplaq;fs; njhlu;ghd Nkd;KiwaPLfSk; KiwNa 

gpupT 60 kw;Wk; 62 ,d; fPo; fhjp rig kw;Wk; Nkd;KiwaPl;L ePjpkd;Wf;F nra;ag;gl 

KbAk;. mePjpfs; ,iof;fg;gLk; NghJ cau; jsj;jpw;F epahak; Nfl;L nry;Yjy; xU 

NghJk; gpioahfhJ. 

gps;isapd; guhkupg;G 

,yq;ifapidg; nghUj;jtiuapy; K];ypk; jdpahu; rl;lkhdJ gps;is guhkupg;G 

my;yJ gps;isapd; ghJfhty; njhlu;gpy; ve;j rl;l Vw;ghl;ilAk; nfhz;bUf;ftpy;iy. 

mjd; mbg;gilapy; K];ypk;fspd; gps;is guhkupg;G njhlu;ghd gpur;ridfs; vOk; 

NghJ ~uPM rl;lk; Vw;Gilajhf;fg;gl;L tof;Ffs; ,yq;if ePjpkd;wq;fshy; jPu;j;J 

itf;fg;gl;lJld;> guhkupg;G njhlu;ghd tof;fpid Nfl;gjw;fhd epahahjpf;fkhdJ fhjp 

ePjpkd;wj;jpw;F my;yhJ rhjhuz Fbapay; ePjpkd;wj;jpw;Nf toq;fg;gl;Ls;sJ. mjhtJ 

,yq;ifapd; K];ypk; jdpahu; rl;lj;jpy; Vw;ghLfs; ,y;yhj tplj;J my;yJ Nghjpa 

14 Section 39 , Muslim Marriage and Divorce Act no 13 of 1951

15 Manzil v Mihilar and others SLR 69, Vol 2 of 2002 [2001] LKCA 50

16  Haseena Umma v Hashim NLR 239 of 57 [1955] LKCA 72 

17 Any claim by a divorced wife for maintanace until the registration of the divorce or during her period of 
iddat, or, if such woman is pregnant at the time of the registration of the divorce> until she is delivered of 
the child;
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Vw;ghLfs; ,y;yhj NghJ ~upM rl;lk; Vw;Gilajhf;fg;gLk;.18 vdpDk;> ,yq;ifapy; 

khtl;l ePjpkd;wk; jhd; Foe;ijapd; Nkyhd ghJfhtyu;19 vd;w mbg;gilapy; khtl;l 

ePjpkd;wq;fs; epahahjpf;fj;ij nfhz;Ls;sd. 

nghJthf ,yq;ifapd; nghJ rl;lj;ij nghUj;jtiuapy; gps;isapd; ghJfhty; 

my;yJ guhkupg;G njhlu;gpy; gps;isapd; je;ijf;Nf Kd;Dupik toq;fg;gLfpd;wJ.20 

Mdhy; ~upM rl;lj;jpNyh gps;isapd; jha;f;Nf gps;is njhlu;gpyhd El;gkhd 

mf;fiw fhzg;gLtjhf Vw;Wf; nfhs;sg;gl;Ls;sJ. me;j tifapy; ngz; gps;is 

njhlu;ghd mjp$ba mf;fiwahdJ gps;isapd; jha;f;F fhzg;gLtJld; me;j 

Foe;ijf;F Njitahd gof;f tof;fq;fis Gfl;Lk; nghUl;L Foe;ij gUt taij 

mile;J jpUkzk; Kbj;Jf; nfhLf;Fk; tiu jhaplNk guhkupg;G fhzg;gl Ntz;Lk; 

vd;w epiyg;ghL ,Ug;gjhf mwpag;gLfpwJ. 

Mz; gps;isfis nghUj;jkl;by;> gps;isahdJ jdJ Ntiyfis jhNd nra;J 

nfhs;Sk; fhyk; tiuapy; jdJ jhapd; guhkupg;gpy; ,Uf;f Ntz;Lk; vd;gJ nghJ 

tpjp vdpDk;> xU Mz; gps;is jdJ VohtJ tajpid vl;Lk; NghJ mjw;Fupa 

Kjpu;r;rp epiyapid mile;J nfhs;Sk; vd;w ek;gpf;ifapd; gb> VO taJ tiu 

fl;lhakhf jhaplk; tsu Ntz;Lk; vd Vw;Wf; nfhs;sg;gl;Ls;sJ.21

,it jtpu gps;isapd; jha; kuzpj;j epiyapy; je;ij capUld; ,Uf;ifapy; 

gps;isapDila guhkupg;ghdJ jhapd; jhaplk; nfhLf;fg;gl;L gps;is tsu;g;gpy; jha; 

kw;Wk; jha; top cwtpdu;fspd; Kf;fpaj;Jtk; vLj;Njhjg;gl;l22 tuyhWfSk; ,yq;if 

ePjpkd;w tuyhw;wpy; fhzg;gLfpd;wJ. vdNt gps;isapd; kPjhd mf;fiwahdJ jhapd; 

topahfNt Kd;Dupikf; nfhLf;fg;;gl;L te;j Nghf;F ,d;Wk; epytp tUfpwJ. 

KbTiu 

kdpjd; fl;Lg;ghL ,d;wp tho;tjid fl;Lg;gLj;jNt rl;lq;fs; cUthf;fg;gLfpd;wd. 

ePjpfs; rl;lj;jpd; %yk; jhd; vl;lg;gLfpd;wd vd;w epiyg;ghL xU gf;fk; ,Uf;f> 

rl;lq;fs; ePjpiaAk; ghu;f;f Xl;ilfis jhNd jhq;fpg; gpbj;Jf; nfhz;bUf;fpd;wd 

vd;w mq;fyha;g;Gf;fs; ePjpia ehLk;> ehlhj midtuplKk; fhzg;gLfpd;wd. ,e;j 

tpku;rdk; tpilaspf;fg;gl KbahjJ. Vnddpy;> cupikfspd; kPJ tPukha; J}q;fp tpl;L> 

cupikfs; kPwg;gl;ljhfTk; ePjp cilf;fg;gl;ljhfTk; nrhy;ypj; jpuptjpy; mu;j;jq;fs; 

Njb tpl KbahJ. ,y;yhj rl;l Vw;ghLfSf;F nfhLf;fg;gLk; Kf;fpaj;Jtj;ijg; 

Nghy; ,Uf;Fk; rl;l Vw;ghLfSf;F nfhLg;NghNkahdhy; ePjpia ngw;Wf; nfhs;s 

KbahJ NghdhYk; mePjpapiof;fg;gLtijahtJ jLf;ff; $bahjhf ,Uf;Fk;. 

jq;fspd; epiy vd;d> rl;l uPjpapy; vd;d epthuzq;fSf;F ehq;fs; cupj;Jilatu;fs; 

vd;gJ njhlu;ghd tpopg;Gzu;T xt;nthU jdpkdpjDf;Fk; ,d;wpaikahj xd;whFk;. 

18 Justice Saleem Marsoof P.C, Muslim law relating to the custody of children, pp 1

19 Section 5 of the Judicature Act No. 2 of 1978 as amended by Act No. 71 of 1981.

20 Invaldy v Ivaldy (1956) 57 N.L.R 568 

21 Mohideen v. Sithy Katheeja (1958) 59 N.L.R 570;

22 (1892) 9 S.S.C 42 (1962) 1 M.M.D.L.R 30
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,Ug;gpDk; K];ypk; tpthf kw;Wk; tpthfuj;J rl;lj;jpd; gb nfhLf;fg;gl;l rpy 

rl;l uPjpahd epthuzq;fSk; $l vkJ rKjhaj;jpd; guhKfkhd nraw;ghl;bd; 

fhuzkhf ngw;Wf; nfhs;sg;gl KbahJs;sJ vd;gJ eilKiwapy; fhzg;gLk; 

ngupa gpur;ridahf milahsq;fhl;lj;jf;fJ. rPjdk; vd;w ngaupy; toq;fg;gLk; 

iff;$ypahdJ jpUkzg;gjptpd; NghJ cupa Kiwapy; gjpag;glhik my;yJ gjptpy; 

Nru;j;Jf; nfhs;sg;glhik vd;gtw;wpd; fhuzkhf gy ngz;fs; tpthfuj;jpd; NghJ 

me;j iff;$ypia rl;l Vw;ghLfSf;F ,zq;f kPsg; ngw;Wf; nfhs;s Kbahj 

re;ju;g;g #oy; jhd; nghJthdJ. 

,itj; jtpu> fhjp epjpkd;wq;fspy; ngw;Wf; nfhs;sg;gLk; KbTfs; epahakw;wjhf 

fhzg;gLkplj;J mjw;F vjpuhf Nkd;KiwaPL nra;ag;gLk; re;ju;g;gq;fs; mupjpYk; 

mupjhf fhzg;gLtJld;> K];ypk; ngz;fs; fyhrhu uPjpahf mt;thW nra;tjid 

tpUk;ghjJld;> rKjha fz;Nzhl;lq;fSf;Fk; tpku;rdq;fSf;Fk; mr;rk; nfhs;Sk; 

ghq;F ftiyf;FupajhFk;. ,d;iwa fhyfl;lj;jpy; K];ypk; tpthf kw;Wk; tpthfuj;J 

rl;lj;jpd; fPo; fhjp ePjpkd;iw ehLk; kfspu; ve;j tpjkhd rl;l mwpTiufSk; 

,y;yhJ ntWkNd FLk;g ngupahu;fs;> Cu; ngupahu;fspd; mwpTiu> Gj;jpkjpfSld; 

jhd; jq;fsJ Nfhupf;ifia Kd;ndLj;J nry;fpd;wdu;> fhuzk; fhjp ePjpkd;wq;fspy; 

rl;ljuzpfSf;F ,lkpy;iy vd;gJ jhd;. vdpDk; mt;thwhd kfspu; fl;lhakhf 

rl;lj;juzpapd; mwpTiuAld; jdJ Ntz;LNfhis fhjp epjpkd;wpy; Kd;itj;jyhdJ 

gyid ngw;Wjuty;yjhf ,Uf;fyhk;. fhjpkhu;fspd; nraw;ghLfSk; 100� rl;l 

Vw;ghLfSf;F cl;gl;L elg;gjid cWjp nra;jy; ,q;F Kf;fpakhdjhFk; 

MfNt> ~upM rl;lj;ij jOtpaNj ,yq;ifapd; K];ypk; tpthf kw;Wk; tpthfuj;J 

rl;lNk jtpu mJ ~upM rl;lky;y. ,yq;if tho; ,];yhkpa kf;fSf;fhd jdpahd 

rl;lk; jhd; ,e;j rl;lNk jtpu ,JNt ,];yhk; my;y. ,Ug;gpDk; ,yq;if ehl;L 

kf;fs; vd;w uPjpapy; ,e;ehl;L rl;l jpl;lq;fis kjpj;J gpd;gw;w Ntz;ba flg;ghL 

vkf;F fhzg;gLfpwJ. rl;lj;ij njspthf mwpe;J nraw;gLj;j Ntz;ba nghWg;Gk; 

fhzg;gLfpwJ. 
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Protection of Human Life in Maqasid 
Shari’ah Perspective

Mrs. Ayma Nihmathulla (B.Sc)

The Meaning and the Concept of Maqasid Shariah (Objectives of Shariah)

Literally Maqasid  is the plural of the Arabic word Maqsad literal meanings of Maqasid is 
objective which is derived from the word Qasada , a word that conveys a number of meanings, 
including: 1) to aim at something, to come to it, to head towards it; 2) straightness of a path; 
and 3) justice, moderation and avoidance of excess. We can then say that maqa   sid are things 
that the Shari’ah aims at in its rulings, and toward which it strives on a path, which is balanced 
and moderate.

�7HFKQLFDOO\��PDQ\�GH¿QLWLRQV�KDYH�EHHQ�JLYHQ�WR�WKH�WHUP�0DTDVLG�6KDUL¶DK���SDUWLFXODUO\��
by contemporary scholars. Al Imam Al Shatibi who is the founder of Maqasid al-Shari`ah 
LQ�,VODPLF�MXULVSUXGHQFH�GLG�QRW�SURYLGH�DQ\�GH¿QLWLRQ�IRU�WKLV�,VODPLF�GLVFLSOLQH��%XW��WZR�
PDMRU�GH¿QLWLRQV�RI�0DTDVLG�DO�6KDUL¶DK�KDYH�EHHQ�SURYLGHG�E\�WZR�RWKHU�VFKRODUV�,EQ�$VKXU�
and Alal al-Fasi who came after Al Shatibi and they have played tremendous role in the 
development of Maqasid al-Shari`ah in Islamic jurisprudence.

,EQ�C$VKXU�GH¿QHG�0DTDVLG�DO�6KDUL¶DK�EDVHG�RQ�WZR�DVSHFWV�

1:  The general aspect which is the purpose and wisdom behind the enactment of all or most 
RI�WKH�VKDUL¶DK�UXOLQJ��7KLV�GH¿QLWLRQ�LV�PRUH�UHODWHG�WR�WKH�JHQHUDO�REMHFWLYH�RI�6KDUL¶DK��
Those overall principles that guide the enactment of Islamic law in their totality.

���� 7KH� VHFRQG�GH¿QLWLRQ�RI�0DTDVLG�DO�6KDUL¶DK� LV�YHU\� VSHFL¿F�,W� LV� UHODWHG� WR� VSHFL¿F�
REMHFWLYH�WR�WKRVH�REMHFWLYHV�WKDW�DUH�GHVLJQHG�WR�DFKLHYH�VSHFL¿F�EHQH¿WV�WR�SHRSOH�LQ�
their day to day activities, such as the importance validation of contracts.

$ODO� DO�)DVL�GH¿QHG�0DTDVLG�6KDULCDK�DV� WKH� HQG� VRXJKW�EHKLQG� WKH� HQDFWPHQW�RI� HDFK�RI�
WKH�UXOLQJ�RI�6KDULCDK�DQG�WKH�ZLVGRP�LQYROYHG��7KLV�GH¿QLWLRQ�FRYHUV�WKH�*HQHUDO�0DTDVLG�
(aa’maa) and the Exclusive Maqasid (khaass’aa).

7KH�GH¿QLWLRQ�IRFXV�RQ�WKH�HQG�VRXJKW�EHKLQG�WKH�HQDFWPHQW�RI�HDFK�RI�WKH�UXOLQJV�RI�,VODPLF�
law, and the wisdom of these rulings. The wisdom of the Islamic rulings means the goals 
intended by Allah in the law.

Maqasid al-Shari`ah aims to protect the interest of mankind and prevent the evil from them, 
DQG�DOVR�UHDOL]H�WKH�SXEOLF�EHQH¿W�IRU�WKH�VRFLHW\��DQG�HQFRXUDJH�YLUWXHV�DQG�DYRLG�YLFHV�

Al-Raysuni stated that �$O�0DTDVLG�DUH�WKH�SXUSRVHV�ZKLFK�WKH�/DZ�ZDV�HVWDEOLVKHG�WR�IXO¿OO�
IRU�WKH�EHQH¿W�RI�KXPDQNLQG��
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Therefore the Law is not an end in itself; it serves to attain an objective, a purpose which is 
WKH�0DVODKDK��EHQH¿W���7KH�ZRUG�EHQH¿W�LQ�WKLV�FRQWH[W�PHDQV�DFKLHYHPHQW�RI�SUR¿W�RU�WKH�
prevention of harm.

'LPHQVLRQV�RI�0DTƗVLG

Maqasid al-Shari`ah is divided into three major categories according to its inner strength 
namely:

1. The necessities or essentials (daruriyyat).

2. The needs (hajiyyat).

3. The complementary (tahsiniyyat).

The necessities or essentials (Daruriyyat). : It refers to the necessities and the 
essentials that the people depend on them, and without them the hall society will be in 
a total disaster and disorder and disruption, and end with the total collapse. Ibn Ashur 
GH¿QHG�WKH�dharuriyyat as: “..Are thing whose realization is essential for the community both 
collectively and individually, the social of the community will not function properly if there is 
any defect in these things”. These dharuriyyat must be protected because they are considered 
as the fundamental need in life in mankind. 

7KH�SULPDU\�FDWHJRULHV�FRQWDLQV�¿YH�XOWLPDWH�SXUSRVHV�RI�WKH�ODZ��DQG�FRQVLGHUHG�WKH�PRVW�
valuable matter in life, which are:

– preservation and protection of religion (al-din),
– preservation and protection of life (al-nafs),
– preservation and protection of progeny or dignity (al-‘ird),
– preservation and protection of intellect (al-aql),
– preservation and protection of wealth (al-mal).
7KHVH�¿YH�FDWHJRULHV�DUH�FRQVLGHUHG�WKH�SULPDU\�SXUSRVH�LQ�,VODPLF�ODZ��,PDP�$O�*KD]DOL�VDLG��
³SUHYHQWLQJ�WKH�ORVV�RI�WKHVH�¿YH�IXQGDPHQWDOV�DQG�SURWHFWLQJ�WKHP�FDQ�QHYHU�EH�QHJOHFWHG�LQ�
any religious community (millah) or legal system that is meant for the good and well-being 
(sulh) of human beings … and this would be a consideration of a Maslaha that we know by 
necessity was intended by the Shari`ah, not on the basis of one single proof or particular rule, 
but on multiple proofs that are beyond enumeration”.

$O�6KDWLEL�PHQWLRQ�WKDW�WKH�NQRZOHGJH�RI�WKHVH�¿YH�GDUXUL\\DW�LV�GH¿QLWLYH��DQG�WKH�FHUWDLQO\�
RI�WKLV�NQRZOHGJH�GRHV�QRW�GHSHQG�RQ�RQH�VSHFL¿F�RU�VLQJOH�SURRI��KRZHYHU�WKH�NQRZOHGJH�
RI�WKHVH�¿YH�DUH�FRQJUXHQW�ZLWK�WKH�SXUSRVH�RI�WKH�6KDULCDK�UDWKHU�ÀRZV�IURP�PXOWLSOH�SURRIV�
WKDW�DUH�QRW�FRQ¿QHG� WR�RQH�SDUWLFXODU� VRUW��7KHVH�¿YH� IXQGDPHQWDOV�PXVW�EH�SUHVHUYHG� LQ�
order to maintain the category of Dharuriyyat.

Therefore the Law is not an end in itself; it serves to attain an objective, a purpose 
which is the Maslahah (benefit). The word benefit in this context means achievement 
of profit or the prevention of harm. 

 
Dimensions of Maq�sid 
 
Maqasid al� Shari`ah is divided into three major categories according to its 
inner strength namely: 
1. The necessities or essentials (daruriyyat). 
2. The needs (hajiyyat). 
3. The complementary (tahsiniyyat). 
 
The necessities or essentials (Daruriyyat). : It refers to the necessities 
and the essentials that the people depend on them, and without them the hall 
society will be in a total disaster and disorder and disruption, and end with the 
total collapse. Ibn Ashur defined the dharuriyyat as: “..Are thing whose realization 
is essential for the community both collectively and individually, the social of the 
community will not function properly if there is any defect in these things”. These 
dharuriyyat must be protected because they are considered as the fundamental need 
in life in mankind. 
  
The primary categories contains five ultimate purposes of the law, and considered 
the most valuable matter in life, which are: 
– preservation and protection of religion (al� din), 
– preservation and protection of life (al� nafs), 
– preservation and protection of progeny or dignity (al� ‘ird), 
– preservation and protection of intellect (al� aql), 
– preservation and protection of wealth (al� mal). 
 
These five categories are considered the primary purpose in Islamic law. Imam Al 
Ghazali said: “preventing the loss of these five fundamentals and protecting them can 
never be neglected in any religious community (millah) or legal system that is meant 
for the good and well� being (sulh) of human beings … and this would be a 
consideration of a Maslaha that we know by necessity was intended by the Shari`ah, 
not on the basis of one single proof or particular rule, but on multiple proofs that are 
beyond enumeration”. 
 
Al-Shatibi mention that the knowledge of these five daruriyyat is definitive, 
and the certainly of this knowledge does not depend on one specific or single 
proof, however the knowledge of these five are congruent with the purpose of 
the Shari`ah rather flows from multiple proofs that are not confined to one 
particular sort. These five fundamentals must be preserved in order to 
maintain the category of Dharuriyyat. 
 
According to Shatibi there are two ways in preventing them. the first one is by 
establishing and strengthening them and the second one is by averting all 
harm that might affect them. 
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$FFRUGLQJ�WR�6KDWLEL�WKHUH�DUH�WZR�ZD\V�LQ�SUHYHQWLQJ�WKHP��WKH�¿UVW�RQH�LV�E\�HVWDEOLVKLQJ�
and strengthening them and the second one is by averting all harm that might affect them.

The Needs (Hajiyyat) : The needs is the second important category in Maqasid al-Shari`ah. 
It is refer to the supporting needs and interests required in order to have smooth life. The life 
without protection of these needs leads to hardship and affects the social functions very badly. 
6KDWLEL�GH¿QHG�LW�DV�³LW�FRQVLVWV�RI�ZKDW�LV�QHHGHG�WR�DWWDLQ�FRQIRUP�DQG�DOOHYLDWH�KDUGVKLS��
,I� LW� LV�QHJOHFWHG��KXPDQ�VXEMHFWV� �PXNDOOD¿Q��ZLOO� VXIIHU�GLVWUHVV�DQG�KDUGVKLS��7KH�KDUP�
resulting from neglecting it cannot be equated with that relating to the fundamental universals.

2WKHU�GH¿QLWLRQ�SURYLGHG�E\�,EQ�C$VKXU�ZKR�VD\V�KD\ML\\DW��³LW�FRQVLVWV�RI�ZKDW�LV�QHHGHG�E\�
the community for the achievement of its interest and the proper functioning of its affairs. If 
it is neglected, the social order will not actually collapse but will not function well. Likewise, 
it is not on the level of what is indispensable (dharuri).

The examples under the category of hajiyyat is most of the permissible in business transaction, 
such as the exemption of the advance payment in the Islamic business transaction (salam), 
this type of contract is allowed and granted by law in order to facilitate transactions, because 
this business operation is needed in the trade.

The complementary (Tahsiniyyat) : The complementary or embellishments or tahsiniyyat 
refer to the interest which provide improvement in the society and lead to better life, and give 
progress in the moral and spiritual in the Muslim society.

The disappearances of complementary don’t affect the society function, and will not interrupt 
the normal process life in the society. The examples of this category are: voluntary (sadaqah), 
DQG�HWKLFDO�DQG�PRUDO� UXOHV��DQG�RWKHUV��$O�*KD]DOL�GH¿QHG� WKH�FRPSOHPHQWDU\�E\�VD\LQJ��
³7KH\�IXQFWLRQ�DV�HPEHOOLVKLQJ�HOHPHQWV�IDFLOLWDWLQJ�WKH�DFKLHYHPHQW�RI�WKH�YLUWXHV�DQG�¿QH�
ways in manners and dealings”.

According to Ibn Ashur the complementary comprises what leads to the perfection of the 
community’s condition and social order so that it leads a peaceful life and acquires the 
splendor and beauty of human society in sight of the other nations”. The complementary are 
SDUW�RI�UHVWRULQJ�WR�SHRSOH�WKHLU�¿QH�DQG�ORIW\�VHQVLELOLWLHV�

As result of that the nation will become an attractive model for other. The examination of the 
scholars of the various dispositions the Islamic ruling of Shari`ah result that all the Shari`ah 
ruling are revolving around these three categories.

The Guidance of Holy Quran and the Prophetic hadith in Preservation of Human Life.

The second of the darooriyaat (essentials) is al-Nafs (Life)  Nafs is term meaning ‘soul‘, ‘life‘ 
and ‘person‘. It comes from a root verb (na-fu-sa) meaning to be ‘precious‘, ‘valuable‘and 
‘priceless‘. These meanings taken together help us to appreciate how the concept of life is 
understood in Islam and why its protection is so important. Our life is obviously one of, if not 
the most, valuable things that all of us as human beings share and is therefore considered to 
be daroori (essential).
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³2QH�YLHZ� LGHQWL¿HV�6KDUL¶DK�ZLWK� ,VODPLF� ODZV� UHJXODWLQJ� WKH�0DQ�*RG� UHODWLRQVKLS� DQG�
interactions between people. Shari’ah in this perspective is limited to the domain of law that 
regulates practical aspects of human life: personal, societal, state or international relationships. 
:KHQ�6KDUL¶DK�LV�UHGXFHG�WR�,VODPLF�ODZ��LW�LV�WKHQ�RIWHQ�HTXDWHG�ZLWK�¿TK��,Q�WKLV�GLPHQVLRQ��
maqasid al-Shari’ah are put in the framework of the objectives of ‘Islamic law or the objectives 
of Islam in legislation. A second view of Shari’ah is wider, considering it a system of life that 
encompasses all aspects of the belief system, the system of ethics and morals and the rules 
governing the Man-God relationship and human relationships. Shari’ah in this perspective 
covers the entire spectrum of Islamic life, including belief, morality, virtues and principles of 
guidance on economic, political, cultural and civilizational matters that concern not only the 
Muslim community but all of humanity. By this consideration, Shari’ah could be understood 
as synonymous with religion, encompassing all of human life.”

Protection of Life (Al-nafs) The Shariah has enacted harsh punishment for those who kill 
others in order to protect life. Sariah as well implement various rules and regulation to protect 
life from abuse, harm. In the light of the above sariah provide the criminal law to ensure the 
protection of life.

And do not kill anyone which Allah has forbidden, except for a just cause. And whoever is 
killed (intentionally with hostility and oppression and not by mistake), we have given his heir 
the authority [(to demand Qisas, Law of Equality in punishment or to forgive, or to take Diya 
(blood money)]. But let him not exceed limits in the matter of taking life (i.e. he should not 
kill except the killer only). Verily, he is helped (by the Islamic law). [17:33]

Because of that We ordained for the Children of Israel that if anyone killed a person not in 
retaliation of murder, or (and) to spread mischief in the land - it would be as if he killed all 
mankind, and if anyone saved a life, it would be as if he saved the life of all mankind [5:32]

6D\��2�0XKDPPDG�6$:����&RPH�� ,�ZLOO� UHFLWH�ZKDW�\RXU�/RUG�KDV�SURKLELWHG�\RX�IURP��
Join not anything in worship with Him; be good and dutiful to your parents; kill not your 
children because of poverty - We provide sustenance for you and for them; come not near to 
Al-Fawahish (shameful sins, illegal sexual intercourse, etc.) whether committed openly or 
secretly, and kill not anyone whom Allah has forbidden, except for a just cause (according to 

important. Our life is obviously one of, if not the most, valuable things that all of us 
as human beings share and is therefore considered to be daroori (essential). 

“One view identifies Shari’ah with Islamic laws regulating the Man-God relationship 
and interactions between people. Shari’ah in this perspective is limited to the domain 
of law that regulates practical aspects of human life: personal, societal, state or 
international relationships. When Shari’ah is reduced to Islamic law, it is then often 
equated with fiqh. In this dimension, maqasid al-Shari’ah are put in the framework 
of the objectives of ‘Islamic law or the objectives of Islam in legislation. A second 
view of Shari’ah is wider, considering it a system of life that encompasses all aspects 
of the belief system, the system of ethics and morals and the rules governing the 
Man-God relationship and human relationships. Shari’ah in this perspective covers 
the entire spectrum of Islamic life, including belief, morality, virtues and principles 
of guidance on economic, political, cultural and civilizational matters that concern 
not only the Muslim community but all of humanity. By this consideration, Shari’ah 
could be understood as synonymous with religion, encompassing all of human life.” 

Protection of Life (Al-nafs) The Shariah has enacted harsh punishment for those who 
kill others in order to protect life. Sariah as well implement various rules and 
regulation to protect life from abuse, harm. In the light of the above sariah provide 
the criminal law to ensure the protection of life. 

D�J����7���<�D���;@�4�%���;��	F���#�=���;<��A���	J���	�;���5	
�O�D�>�?�6��	:��>�.�<�D>���3�7�!����0�<�@���;	D�;	G	
A	�&�<�-��@���3�K��G�&�#	2�3	
F��;�7���:	�N��	@�A��9��?��>�@*�D#��  

And do not kill anyone which Allah has forbidden, except for a just cause. And 
whoever is killed (intentionally with hostility and oppression and not by mistake), we 
have given his heir the authority [(to demand Qisas, Law of Equality in punishment 
or to forgive, or to take Diya (blood money)]. But let him not exceed limits in the 
matter of taking life (i.e. he should not kill except the killer only). Verily, he is helped 
(by the Islamic law). [17:33] 

>	?������:	�"� M;	8��9�����@���/�<�EM���@	F��	&�#���	G:����@�A��>�?�6���:��@�4�&����	1�G�#	�@�4�%����D��3�&��!��3	F��I��#�+	�3�9���@�>���6���:���;@��%����>	G0���D�>�?������G��B���
3�9���@�>�������G����;@��%����>	G0���P�D�;�7�!���������C�=��#�&�<�@����	�;���G	
@���	���=���	?��9��	G#���>	
@�C�=���0�!��"� M;	8��3	F��I��#�+	�;�>�&�#	3�D?�  

Because of that We ordained for the Children of Israel that if anyone killed a person 
not in retaliation of murder, or (and) to spread mischief in the land - it would be as if 
he killed all mankind, and if anyone saved a life, it would be as if he saved the life of 
all mankind [5:32] 

6�:����0��;�D�������:��>�����#�=��#���9�=��/�<�G�9�=��N���J����(�#	9�D���	A	�(�G�����N�D��	�;�D��;	!�G�?	��	��&��@���N�D�J����7���<�D����D�J�!�9�=�>	
?���	>�K�5��N�@���?��@�#�$�6�9�=��
D��	G��B�=��N�D�J����7�#���D���;�4�D���	'��>���.�C�#��>	@�C���D�>�����-�?��N�D�J����7���<�D���;@�4�%���;��	F���#�=���;<��A���	J���	�;���5	
�P�"� M;	9�=��D�*��9�=��	A	�;�0�<�9�=��
��0�7	<�D?�  

Say (O Muhammad SAW): "Come, I will recite what your Lord has prohibited you 
from: Join not anything in worship with Him; be good and dutiful to your parents; 
kill not your children because of poverty - We provide sustenance for you and for 
them; come not near to Al-Fawahish (shameful sins, illegal sexual intercourse, etc.) 

important. Our life is obviously one of, if not the most, valuable things that all of us 
as human beings share and is therefore considered to be daroori (essential). 

“One view identifies Shari’ah with Islamic laws regulating the Man-God relationship 
and interactions between people. Shari’ah in this perspective is limited to the domain 
of law that regulates practical aspects of human life: personal, societal, state or 
international relationships. When Shari’ah is reduced to Islamic law, it is then often 
equated with fiqh. In this dimension, maqasid al-Shari’ah are put in the framework 
of the objectives of ‘Islamic law or the objectives of Islam in legislation. A second 
view of Shari’ah is wider, considering it a system of life that encompasses all aspects 
of the belief system, the system of ethics and morals and the rules governing the 
Man-God relationship and human relationships. Shari’ah in this perspective covers 
the entire spectrum of Islamic life, including belief, morality, virtues and principles 
of guidance on economic, political, cultural and civilizational matters that concern 
not only the Muslim community but all of humanity. By this consideration, Shari’ah 
could be understood as synonymous with religion, encompassing all of human life.” 

Protection of Life (Al-nafs) The Shariah has enacted harsh punishment for those who 
kill others in order to protect life. Sariah as well implement various rules and 
regulation to protect life from abuse, harm. In the light of the above sariah provide 
the criminal law to ensure the protection of life. 

D�J����7���<�D���;@�4�%���;��	F���#�=���;<��A���	J���	�;���5	
�O�D�>�?�6��	:��>�.�<�D>���3�7�!����0�<�@���;	D�;	G	
A	�&�<�-��@���3�K��G�&�#	2�3	
F��;�7���:	�N��	@�A��9��?��>�@*�D#��  

And do not kill anyone which Allah has forbidden, except for a just cause. And 
whoever is killed (intentionally with hostility and oppression and not by mistake), we 
have given his heir the authority [(to demand Qisas, Law of Equality in punishment 
or to forgive, or to take Diya (blood money)]. But let him not exceed limits in the 
matter of taking life (i.e. he should not kill except the killer only). Verily, he is helped 
(by the Islamic law). [17:33] 

>	?������:	�"� M;	8��9�����@���/�<�EM���@	F��	&�#���	G:����@�A��>�?�6���:��@�4�&����	1�G�#	�@�4�%����D��3�&��!��3	F��I��#�+	�3�9���@�>���6���:���;@��%����>	G0���D�>�?������G��B���
3�9���@�>�������G����;@��%����>	G0���P�D�;�7�!���������C�=��#�&�<�@����	�;���G	
@���	���=���	?��9��	G#���>	
@�C�=���0�!��"� M;	8��3	F��I��#�+	�;�>�&�#	3�D?�  

Because of that We ordained for the Children of Israel that if anyone killed a person 
not in retaliation of murder, or (and) to spread mischief in the land - it would be as if 
he killed all mankind, and if anyone saved a life, it would be as if he saved the life of 
all mankind [5:32] 

6�:����0��;�D�������:��>�����#�=��#���9�=��/�<�G�9�=��N���J����(�#	9�D���	A	�(�G�����N�D��	�;�D��;	!�G�?	��	��&��@���N�D�J����7���<�D����D�J�!�9�=�>	
?���	>�K�5��N�@���?��@�#�$�6�9�=��
D��	G��B�=��N�D�J����7�#���D���;�4�D���	'��>���.�C�#��>	@�C���D�>�����-�?��N�D�J����7���<�D���;@�4�%���;��	F���#�=���;<��A���	J���	�;���5	
�P�"� M;	9�=��D�*��9�=��	A	�;�0�<�9�=��
��0�7	<�D?�  

Say (O Muhammad SAW): "Come, I will recite what your Lord has prohibited you 
from: Join not anything in worship with Him; be good and dutiful to your parents; 
kill not your children because of poverty - We provide sustenance for you and for 
them; come not near to Al-Fawahish (shameful sins, illegal sexual intercourse, etc.) 

important. Our life is obviously one of, if not the most, valuable things that all of us 
as human beings share and is therefore considered to be daroori (essential). 

“One view identifies Shari’ah with Islamic laws regulating the Man-God relationship 
and interactions between people. Shari’ah in this perspective is limited to the domain 
of law that regulates practical aspects of human life: personal, societal, state or 
international relationships. When Shari’ah is reduced to Islamic law, it is then often 
equated with fiqh. In this dimension, maqasid al-Shari’ah are put in the framework 
of the objectives of ‘Islamic law or the objectives of Islam in legislation. A second 
view of Shari’ah is wider, considering it a system of life that encompasses all aspects 
of the belief system, the system of ethics and morals and the rules governing the 
Man-God relationship and human relationships. Shari’ah in this perspective covers 
the entire spectrum of Islamic life, including belief, morality, virtues and principles 
of guidance on economic, political, cultural and civilizational matters that concern 
not only the Muslim community but all of humanity. By this consideration, Shari’ah 
could be understood as synonymous with religion, encompassing all of human life.” 

Protection of Life (Al-nafs) The Shariah has enacted harsh punishment for those who 
kill others in order to protect life. Sariah as well implement various rules and 
regulation to protect life from abuse, harm. In the light of the above sariah provide 
the criminal law to ensure the protection of life. 

D�J����7���<�D���;@�4�%���;��	F���#�=���;<��A���	J���	�;���5	
�O�D�>�?�6��	:��>�.�<�D>���3�7�!����0�<�@���;	D�;	G	
A	�&�<�-��@���3�K��G�&�#	2�3	
F��;�7���:	�N��	@�A��9��?��>�@*�D#��  

And do not kill anyone which Allah has forbidden, except for a just cause. And 
whoever is killed (intentionally with hostility and oppression and not by mistake), we 
have given his heir the authority [(to demand Qisas, Law of Equality in punishment 
or to forgive, or to take Diya (blood money)]. But let him not exceed limits in the 
matter of taking life (i.e. he should not kill except the killer only). Verily, he is helped 
(by the Islamic law). [17:33] 

>	?������:	�"� M;	8��9�����@���/�<�EM���@	F��	&�#���	G:����@�A��>�?�6���:��@�4�&����	1�G�#	�@�4�%����D��3�&��!��3	F��I��#�+	�3�9���@�>���6���:���;@��%����>	G0���D�>�?������G��B���
3�9���@�>�������G����;@��%����>	G0���P�D�;�7�!���������C�=��#�&�<�@����	�;���G	
@���	���=���	?��9��	G#���>	
@�C�=���0�!��"� M;	8��3	F��I��#�+	�;�>�&�#	3�D?�  

Because of that We ordained for the Children of Israel that if anyone killed a person 
not in retaliation of murder, or (and) to spread mischief in the land - it would be as if 
he killed all mankind, and if anyone saved a life, it would be as if he saved the life of 
all mankind [5:32] 

6�:����0��;�D�������:��>�����#�=��#���9�=��/�<�G�9�=��N���J����(�#	9�D���	A	�(�G�����N�D��	�;�D��;	!�G�?	��	��&��@���N�D�J����7���<�D����D�J�!�9�=�>	
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D��	G��B�=��N�D�J����7�#���D���;�4�D���	'��>���.�C�#��>	@�C���D�>�����-�?��N�D�J����7���<�D���;@�4�%���;��	F���#�=���;<��A���	J���	�;���5	
�P�"� M;	9�=��D�*��9�=��	A	�;�0�<�9�=��
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Say (O Muhammad SAW): "Come, I will recite what your Lord has prohibited you 
from: Join not anything in worship with Him; be good and dutiful to your parents; 
kill not your children because of poverty - We provide sustenance for you and for 
them; come not near to Al-Fawahish (shameful sins, illegal sexual intercourse, etc.) 
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Islamic law). This He has commanded you that you may understand. [6:151]

Abu Bakrah (May Allah be pleased with him) said: Delivering the sermon 
during the )DUHZHOO�3LOJULPDJH�RQ� WKH�GD\�RI�6DFUL¿FH� DW�0LQD�� WKH�0HVVHQJHU�RI�$OODK  
VDLG���9HULO\�\RXU�EORRG��\RXU�SURSHUW\�DQG�\RXU�KRQRU�DUH�DV�VDFUHG�DQG�LQYLRODEOH�DV�WKH�
sanctity of this day of yours, in this month of yours and in this town of yours. Verily! I have 
conveyed this message to you.

Narrated Anas bin Malik:The Prophet                               VDLG���7KH�ELJJHVW�RI�$O�.DCED
LU�
(the great sins) are (1) to join others as partners in worship with Allah, (2) to murder a human 
EHLQJ������WR�EH�XQGXWLIXO�WR�RQH
V�SDUHQWV�����DQG�WR�PDNH�D�IDOVH�VWDWHPHQW���RU�VDLG���WR�JLYH�
D�IDOVH�ZLWQHVV���

Moreover, Shari’ah suggests the following ways to protect the human life.

01.Eat the forbidden only for necessity:

While He has explained to you in detail what is forbidden to you, except under compulsion 
RI�QHFHVVLW\"�>�����@

Gog's mercy is clearly shown when contemplating Allah's permission to Muslims to eat 
or drink the forbidden for necessity. For example, when comparing fatal death because of 
famine, to the eating a dead animal; a taboo- which proved to be harmful for heath, here, 
man's life is given the priority. Allah gives the permission for the Muslims to eat whatever 
may keep them alive at this condition. The same case is with using wine in certain medicines. 
If there is no alternative medicine that keeps one's life except medicines that include wine in 
their ingredients, it is acceptable to use these medicines. This asserts the importance human 
life in Islam.

02.Institution of Marriage

And among His Signs is this, that He created for you wives from among yourselves, that you 
PD\�¿QG�UHSRVH�LQ�WKHP��DQG�+H�KDV�SXW�EHWZHHQ�\RX�DIIHFWLRQ�DQG�PHUF\��9HULO\��LQ�WKDW�DUH�
LQGHHG�VLJQV�IRU�D�SHRSOH�ZKR�UHÀHFW�>�����@

Marriage is a sacred relation in Islam in which a husband and a wife keep the procreation 
of the human life. In this relation the couples have mutual respect, love, and cooperation in 
EULQJLQJ�XS�WKH�FKLOGUHQ��0DUULDJH�LV�WKH�KHDYHQO\�ERQG�LQ�ZKLFK�PHQ�DQG�ZRPHQ�IXO¿OO�WKHLU�
physical and psychological needs to the other gender.

03- It is forbidden to kill a Mu'ahid

Narrated `Abdullah bin `Amr:The Prophet                                   VDLG���:KRHYHU�NLOOHG�D�0X
DKLG�
(a person who is granted the pledge of protection by the Muslims) shall not smell the fragrance 

important. Our life is obviously one of, if not the most, valuable things that all of us 
as human beings share and is therefore considered to be daroori (essential). 

“One view identifies Shari’ah with Islamic laws regulating the Man-God relationship 
and interactions between people. Shari’ah in this perspective is limited to the domain 
of law that regulates practical aspects of human life: personal, societal, state or 
international relationships. When Shari’ah is reduced to Islamic law, it is then often 
equated with fiqh. In this dimension, maqasid al-Shari’ah are put in the framework 
of the objectives of ‘Islamic law or the objectives of Islam in legislation. A second 
view of Shari’ah is wider, considering it a system of life that encompasses all aspects 
of the belief system, the system of ethics and morals and the rules governing the 
Man-God relationship and human relationships. Shari’ah in this perspective covers 
the entire spectrum of Islamic life, including belief, morality, virtues and principles 
of guidance on economic, political, cultural and civilizational matters that concern 
not only the Muslim community but all of humanity. By this consideration, Shari’ah 
could be understood as synonymous with religion, encompassing all of human life.” 

Protection of Life (Al-nafs) The Shariah has enacted harsh punishment for those who 
kill others in order to protect life. Sariah as well implement various rules and 
regulation to protect life from abuse, harm. In the light of the above sariah provide 
the criminal law to ensure the protection of life. 

D�J����7���<�D���;@�4�%���;��	F���#�=���;<��A���	J���	�;���5	
�O�D�>�?�6��	:��>�.�<�D>���3�7�!����0�<�@���;	D�;	G	
A	�&�<�-��@���3�K��G�&�#	2�3	
F��;�7���:	�N��	@�A��9��?��>�@*�D#��  

And do not kill anyone which Allah has forbidden, except for a just cause. And 
whoever is killed (intentionally with hostility and oppression and not by mistake), we 
have given his heir the authority [(to demand Qisas, Law of Equality in punishment 
or to forgive, or to take Diya (blood money)]. But let him not exceed limits in the 
matter of taking life (i.e. he should not kill except the killer only). Verily, he is helped 
(by the Islamic law). [17:33] 

>	?������:	�"� M;	8��9�����@���/�<�EM���@	F��	&�#���	G:����@�A��>�?�6���:��@�4�&����	1�G�#	�@�4�%����D��3�&��!��3	F��I��#�+	�3�9���@�>���6���:���;@��%����>	G0���D�>�?������G��B���
3�9���@�>�������G����;@��%����>	G0���P�D�;�7�!���������C�=��#�&�<�@����	�;���G	
@���	���=���	?��9��	G#���>	
@�C�=���0�!��"� M;	8��3	F��I��#�+	�;�>�&�#	3�D?�  

Because of that We ordained for the Children of Israel that if anyone killed a person 
not in retaliation of murder, or (and) to spread mischief in the land - it would be as if 
he killed all mankind, and if anyone saved a life, it would be as if he saved the life of 
all mankind [5:32] 

6�:����0��;�D�������:��>�����#�=��#���9�=��/�<�G�9�=��N���J����(�#	9�D���	A	�(�G�����N�D��	�;�D��;	!�G�?	��	��&��@���N�D�J����7���<�D����D�J�!�9�=�>	
?���	>�K�5��N�@���?��@�#�$�6�9�=��
D��	G��B�=��N�D�J����7�#���D���;�4�D���	'��>���.�C�#��>	@�C���D�>�����-�?��N�D�J����7���<�D���;@�4�%���;��	F���#�=���;<��A���	J���	�;���5	
�P�"� M;	9�=��D�*��9�=��	A	�;�0�<�9�=��
��0�7	<�D?�  

Say (O Muhammad SAW): "Come, I will recite what your Lord has prohibited you 
from: Join not anything in worship with Him; be good and dutiful to your parents; 
kill not your children because of poverty - We provide sustenance for you and for 
them; come not near to Al-Fawahish (shameful sins, illegal sexual intercourse, etc.) 

whether committed openly or secretly, and kill not anyone whom Allah has 
forbidden, except for a just cause (according to Islamic law). This He has 
commanded you that you may understand. [6:151] 

Abu Bakrah (May Allah be pleased with him) said: Delivering the sermon during the 
Farewell Pilgrimage on the day of Sacrifice at Mina, the Messenger of Allah ( *<E�Q�

/<GA�D&<= ) said, "Verily your blood, your property and your honor are as sacred and 
inviolable as the sanctity of this day of yours, in this month of yours and in this town 
of yours. Verily! I have conveyed this message to you. 

Narrated Anas bin Malik:The Prophet ( *<E�Q�/<GA�D&<= ) said, "The biggest of Al-
Ka`ba'ir (the great sins) are (1) to join others as partners in worship with Allah, (2) to 
murder a human being, (3) to be undutiful to one's parents (4) and to make a false 
statement," or said, "to give a false witness.") 

Moreover, Shari’ah suggests the following ways to protect the human life. 

01.Eat the forbidden only for necessity: 

D�6�!��3�*�:��;�9�=�>�����#�=��/�<�G�9�=���	J��>����,�-�#	#���=���	;�G�A	  

While He has explained to you in detail what is forbidden to you, except under 
compulsion of necessity? [6:119] 

Gog's mercy is clearly shown when contemplating Allah's permission to Muslims to 
eat or drink the forbidden for necessity. For example, when comparing fatal death 
because of famine, to the eating a dead animal; a taboo- which proved to be harmful 
for heath, here, man's life is given the priority. Allah gives the permission for the 
Muslims to eat whatever may keep them alive at this condition. The same case is with 
using wine in certain medicines. If there is no alternative medicine that keeps one's 
life except medicines that include wine in their ingredients, it is acceptable to use 
these medicines. This asserts the importance human life in Islam. 

02.Institution of Marriage 

D�>	?���G���	A	���?�� �<�5��;�9�=�>	
?����@4�&	9�=����$�D������;	
��&�9�@�D���	;�G�C���D���0�:����G�@�9�=�>�D�!����D�#���>����P��	?��3	F�"� M;	8��H�G�����;	
7�D�=��G���4�9�#�D?�  

And among His Signs is this, that He created for you wives from among yourselves, 
that you may find repose in them, and He has put between you affection and mercy. 
Verily, in that are indeed signs for a people who reflect.[30:21] 

Marriage is a sacred relation in Islam in which a husband and a wife keep the 
procreation of the human life. In this relation the couples have mutual respect, love, 
and cooperation in bringing up the children. Marriage is the heavenly bond in which 
men and women fulfill their physical and psychological needs to the other gender. 

03- It is forbidden to kill a Mu'ahid 

whether committed openly or secretly, and kill not anyone whom Allah has 
forbidden, except for a just cause (according to Islamic law). This He has 
commanded you that you may understand. [6:151] 

Abu Bakrah (May Allah be pleased with him) said: Delivering the sermon during the 
Farewell Pilgrimage on the day of Sacrifice at Mina, the Messenger of Allah ( *<E�Q�

/<GA�D&<= ) said, "Verily your blood, your property and your honor are as sacred and 
inviolable as the sanctity of this day of yours, in this month of yours and in this town 
of yours. Verily! I have conveyed this message to you. 

Narrated Anas bin Malik:The Prophet ( *<E�Q�/<GA�D&<= ) said, "The biggest of Al-
Ka`ba'ir (the great sins) are (1) to join others as partners in worship with Allah, (2) to 
murder a human being, (3) to be undutiful to one's parents (4) and to make a false 
statement," or said, "to give a false witness.") 

Moreover, Shari’ah suggests the following ways to protect the human life. 

01.Eat the forbidden only for necessity: 

D�6�!��3�*�:��;�9�=�>�����#�=��/�<�G�9�=���	J��>����,�-�#	#���=���	;�G�A	  

While He has explained to you in detail what is forbidden to you, except under 
compulsion of necessity? [6:119] 

Gog's mercy is clearly shown when contemplating Allah's permission to Muslims to 
eat or drink the forbidden for necessity. For example, when comparing fatal death 
because of famine, to the eating a dead animal; a taboo- which proved to be harmful 
for heath, here, man's life is given the priority. Allah gives the permission for the 
Muslims to eat whatever may keep them alive at this condition. The same case is with 
using wine in certain medicines. If there is no alternative medicine that keeps one's 
life except medicines that include wine in their ingredients, it is acceptable to use 
these medicines. This asserts the importance human life in Islam. 

02.Institution of Marriage 

D�>	?���G���	A	���?�� �<�5��;�9�=�>	
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And among His Signs is this, that He created for you wives from among yourselves, 
that you may find repose in them, and He has put between you affection and mercy. 
Verily, in that are indeed signs for a people who reflect.[30:21] 

Marriage is a sacred relation in Islam in which a husband and a wife keep the 
procreation of the human life. In this relation the couples have mutual respect, love, 
and cooperation in bringing up the children. Marriage is the heavenly bond in which 
men and women fulfill their physical and psychological needs to the other gender. 

03- It is forbidden to kill a Mu'ahid 

whether committed openly or secretly, and kill not anyone whom Allah has 
forbidden, except for a just cause (according to Islamic law). This He has 
commanded you that you may understand. [6:151] 

Abu Bakrah (May Allah be pleased with him) said: Delivering the sermon during the 
Farewell Pilgrimage on the day of Sacrifice at Mina, the Messenger of Allah ( *<E�Q�

/<GA�D&<= ) said, "Verily your blood, your property and your honor are as sacred and 
inviolable as the sanctity of this day of yours, in this month of yours and in this town 
of yours. Verily! I have conveyed this message to you. 

Narrated Anas bin Malik:The Prophet ( *<E�Q�/<GA�D&<= ) said, "The biggest of Al-
Ka`ba'ir (the great sins) are (1) to join others as partners in worship with Allah, (2) to 
murder a human being, (3) to be undutiful to one's parents (4) and to make a false 
statement," or said, "to give a false witness.") 

Moreover, Shari’ah suggests the following ways to protect the human life. 

01.Eat the forbidden only for necessity: 

D�6�!��3�*�:��;�9�=�>�����#�=��/�<�G�9�=���	J��>����,�-�#	#���=���	;�G�A	  

While He has explained to you in detail what is forbidden to you, except under 
compulsion of necessity? [6:119] 

Gog's mercy is clearly shown when contemplating Allah's permission to Muslims to 
eat or drink the forbidden for necessity. For example, when comparing fatal death 
because of famine, to the eating a dead animal; a taboo- which proved to be harmful 
for heath, here, man's life is given the priority. Allah gives the permission for the 
Muslims to eat whatever may keep them alive at this condition. The same case is with 
using wine in certain medicines. If there is no alternative medicine that keeps one's 
life except medicines that include wine in their ingredients, it is acceptable to use 
these medicines. This asserts the importance human life in Islam. 

02.Institution of Marriage 

D�>	?���G���	A	���?�� �<�5��;�9�=�>	
?����@4�&	9�=����$�D������;	
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And among His Signs is this, that He created for you wives from among yourselves, 
that you may find repose in them, and He has put between you affection and mercy. 
Verily, in that are indeed signs for a people who reflect.[30:21] 

Marriage is a sacred relation in Islam in which a husband and a wife keep the 
procreation of the human life. In this relation the couples have mutual respect, love, 
and cooperation in bringing up the children. Marriage is the heavenly bond in which 
men and women fulfill their physical and psychological needs to the other gender. 

03- It is forbidden to kill a Mu'ahid 

whether committed openly or secretly, and kill not anyone whom Allah has 
forbidden, except for a just cause (according to Islamic law). This He has 
commanded you that you may understand. [6:151] 

Abu Bakrah (May Allah be pleased with him) said: Delivering the sermon during the 
Farewell Pilgrimage on the day of Sacrifice at Mina, the Messenger of Allah ( *<E�Q�

/<GA�D&<= ) said, "Verily your blood, your property and your honor are as sacred and 
inviolable as the sanctity of this day of yours, in this month of yours and in this town 
of yours. Verily! I have conveyed this message to you. 

Narrated Anas bin Malik:The Prophet ( *<E�Q�/<GA�D&<= ) said, "The biggest of Al-
Ka`ba'ir (the great sins) are (1) to join others as partners in worship with Allah, (2) to 
murder a human being, (3) to be undutiful to one's parents (4) and to make a false 
statement," or said, "to give a false witness.") 

Moreover, Shari’ah suggests the following ways to protect the human life. 

01.Eat the forbidden only for necessity: 

D�6�!��3�*�:��;�9�=�>�����#�=��/�<�G�9�=���	J��>����,�-�#	#���=���	;�G�A	  

While He has explained to you in detail what is forbidden to you, except under 
compulsion of necessity? [6:119] 

Gog's mercy is clearly shown when contemplating Allah's permission to Muslims to 
eat or drink the forbidden for necessity. For example, when comparing fatal death 
because of famine, to the eating a dead animal; a taboo- which proved to be harmful 
for heath, here, man's life is given the priority. Allah gives the permission for the 
Muslims to eat whatever may keep them alive at this condition. The same case is with 
using wine in certain medicines. If there is no alternative medicine that keeps one's 
life except medicines that include wine in their ingredients, it is acceptable to use 
these medicines. This asserts the importance human life in Islam. 

02.Institution of Marriage 
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And among His Signs is this, that He created for you wives from among yourselves, 
that you may find repose in them, and He has put between you affection and mercy. 
Verily, in that are indeed signs for a people who reflect.[30:21] 

Marriage is a sacred relation in Islam in which a husband and a wife keep the 
procreation of the human life. In this relation the couples have mutual respect, love, 
and cooperation in bringing up the children. Marriage is the heavenly bond in which 
men and women fulfill their physical and psychological needs to the other gender. 

03- It is forbidden to kill a Mu'ahid 
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of Paradise though its fragrance can be smelt at a distance of forty years (of traveling).)

Non-Muslims lives are protected in the Muslim community just as Muslims lives. The 
prophetic Hadith, here, teaches that Non-Muslims' lives are not less important than Muslims' 
lives in the Muslim community. Whoever kills a Non-Muslim, Mu'ahid, is deprived from 
paradise. All people's lives are protected in the Muslim communities regardless of any respect, 
even if this respect is religion.

04-No Retaliation or Punishment stipulated in the Quran on the Pregnant

A woman of Ghamidia came to the Prophet                         and said: I have committed 
fornication. He said: Go back. She returned, and on the next day she came to him again, and 
said: Perhaps you want to send me back as you did to Ma’iz b. Malik. I swear by Allah, I am 
pregnant. He said to her: Go back. She then returned and came to him the next day. He said 
to her: Go back until you give birth to that child. She then returned. When she gave birth to 
the child, she brought the child to him, and said: Here it is! I have given birth to it. He said: 
Go back, and suckle him until you wean him. When she had weaned him, she brought him 
(the boy) to him with something in his hand which he was eating. The boy was then given 
to a certain man of the Muslims, and he (the Prophet) commanded regarding her. So a pit 
was dug for her, and he gave orders about her and she was stoned to death. Khalid was one 
of those who were throwing stones at her. He threw a stone at her. When a drop blood fell 
on his cheeks, he abused her. The Prophet                               said to him: Gently, Khalid. By 
Him in whose hand my soul is, she has repented to such an extent that if one who wrongfully 
takes extra tax were to repent to a like extent, he would be forgiven. Then giving command 
regarding her, prayed over her and she was buried.

The story in this Hadith shows the importance of life in Islam starting from its primitive level. 
Human life should be cared for and saved from its very beginning, from the woman's womb 
stage. Prophet Muhammad (peace be upon him) didn't execute stoning the woman until the 
baby is born. The woman admitted her guilt, but she was pregnant. The priority was given 
to the new coming life of the baby not to executing the punishment. The baby was born, yet 
the stipulation was not executed until the baby is able to eat and given to a man to bring him 
up. The woman cleaned herself from the sin by repentance and taking the stipulation in life, 
Dunia. The life of the baby was regarded and saved from his mother's womb stage.

05-Revenge for bloodshed

And there is (a saving of) life for you in Al-Qisas (the Law of Equality in punishment), O men 
of understanding, that you may become Al-Muttaqun [2:179]

Avenging the murder keeps life. Once the murderer is sure to be killed, he would consider this 
act a hundred times before daring to do that sin. Keeping one life is just as keeping humanity, 
and killing one life is as murdering the whole humanity. When the action is accepted for 
one soul, it would be accepted for everybody. If the murdered is avenged there would be no 
murderers to repeat the action. For evil people, the applied stipulation is enough to stop them 
from doing any evil against the others.

Narrated `Abdullah bin `Amr:The Prophet ( *<E�Q�/<GA�D&<= ) said, "Whoever killed a 
Mu'ahid (a person who is granted the pledge of protection by the Muslims) shall not 
smell the fragrance of Paradise though its fragrance can be smelt at a distance of 
forty years (of traveling).) 

Non-Muslims lives are protected in the Muslim community just as Muslims lives. 
The prophetic Hadith, here, teaches that Non-Muslims' lives are not less important 
than Muslims' lives in the Muslim community. Whoever kills a Non-Muslim, 
Mu'ahid, is deprived from paradise. All people's lives are protected in the Muslim 
communities regardless of any respect, even if this respect is religion. 

04-No Retaliation or Punishment stipulated in the Quran on the Pregnant 

A woman of Ghamidia came to the Prophet ( *<E�Q�/<GA�D&<= ) and said: I have 
committed fornication. He said: Go back. She returned, and on the next day she 
came to him again, and said: Perhaps you want to send me back as you did to Ma’iz b. 
Malik. I swear by Allah, I am pregnant. He said to her: Go back. She then returned 
and came to him the next day. He said to her: Go back until you give birth to that 
child. She then returned. When she gave birth to the child, she brought the child to 
him, and said: Here it is! I have given birth to it. He said: Go back, and suckle him 
until you wean him. When she had weaned him, she brought him (the boy) to him 
with something in his hand which he was eating. The boy was then given to a certain 
man of the Muslims, and he (the Prophet) commanded regarding her. So a pit was 
dug for her, and he gave orders about her and she was stoned to death. Khalid was 
one of those who were throwing stones at her. He threw a stone at her. When a drop 
blood fell on his cheeks, he abused her. The Prophet ( *<E�Q�/<GA�D&<= ) said to him: 
Gently, Khalid. By Him in whose hand my soul is, she has repented to such an extent 
that if one who wrongfully takes extra tax were to repent to a like extent, he would be 
forgiven. Then giving command regarding her, prayed over her and she was buried. 

The story in this Hadith shows the importance of life in Islam starting from its 
primitive level. Human life should be cared for and saved from its very beginning, 
from the woman's womb stage. Prophet Muhammad (peace be upon him) didn't 
execute stoning the woman until the baby is born. The woman admitted her guilt, but 
she was pregnant. The priority was given to the new coming life of the baby not to 
executing the punishment. The baby was born, yet the stipulation was not executed 
until the baby is able to eat and given to a man to bring him up. The woman cleaned 
herself from the sin by repentance and taking the stipulation in life, Dunia. The life of 
the baby was regarded and saved from his mother's womb stage. 

05-Revenge for bloodshed 

D�;�9�=��3	F��;�7	*��)	���G�����G�����D;	F��I��;�����	�;�0�<�9�=������7�D?�  

And there is (a saving of) life for you in Al-Qisas (the Law of Equality in 
punishment), O men of understanding, that you may become Al-Muttaqun [2:179] 

whether committed openly or secretly, and kill not anyone whom Allah has 
forbidden, except for a just cause (according to Islamic law). This He has 
commanded you that you may understand. [6:151] 

Abu Bakrah (May Allah be pleased with him) said: Delivering the sermon during the 
Farewell Pilgrimage on the day of Sacrifice at Mina, the Messenger of Allah ( *<E�Q�

/<GA�D&<= ) said, "Verily your blood, your property and your honor are as sacred and 
inviolable as the sanctity of this day of yours, in this month of yours and in this town 
of yours. Verily! I have conveyed this message to you. 

Narrated Anas bin Malik:The Prophet ( *<E�Q�/<GA�D&<= ) said, "The biggest of Al-
Ka`ba'ir (the great sins) are (1) to join others as partners in worship with Allah, (2) to 
murder a human being, (3) to be undutiful to one's parents (4) and to make a false 
statement," or said, "to give a false witness.") 

Moreover, Shari’ah suggests the following ways to protect the human life. 

01.Eat the forbidden only for necessity: 

D�6�!��3�*�:��;�9�=�>�����#�=��/�<�G�9�=���	J��>����,�-�#	#���=���	;�G�A	  

While He has explained to you in detail what is forbidden to you, except under 
compulsion of necessity? [6:119] 

Gog's mercy is clearly shown when contemplating Allah's permission to Muslims to 
eat or drink the forbidden for necessity. For example, when comparing fatal death 
because of famine, to the eating a dead animal; a taboo- which proved to be harmful 
for heath, here, man's life is given the priority. Allah gives the permission for the 
Muslims to eat whatever may keep them alive at this condition. The same case is with 
using wine in certain medicines. If there is no alternative medicine that keeps one's 
life except medicines that include wine in their ingredients, it is acceptable to use 
these medicines. This asserts the importance human life in Islam. 

02.Institution of Marriage 

D�>	?���G���	A	���?�� �<�5��;�9�=�>	
?����@4�&	9�=����$�D������;	
��&�9�@�D���	;�G�C���D���0�:����G�@�9�=�>�D�!����D�#���>����P��	?��3	F�"� M;	8��H�G�����;	
7�D�=��G���4�9�#�D?�  

And among His Signs is this, that He created for you wives from among yourselves, 
that you may find repose in them, and He has put between you affection and mercy. 
Verily, in that are indeed signs for a people who reflect.[30:21] 

Marriage is a sacred relation in Islam in which a husband and a wife keep the 
procreation of the human life. In this relation the couples have mutual respect, love, 
and cooperation in bringing up the children. Marriage is the heavenly bond in which 
men and women fulfill their physical and psychological needs to the other gender. 

03- It is forbidden to kill a Mu'ahid 
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03- It is forbidden to kill a Mu'ahid 



173

53rd Meezan

Law Students' Muslim Majlis 2018/2019

���)RUELGGHQ�¿JKWLQJ�

Abu Hurairah (May Allah be pleased with him) said: The Messenger of Allah  
VDLG���1RQH�RI�\RX�VKRXOG�SRLQW�DW�KLV�EURWKHU�ZLWK�D�ZHDSRQ�EHFDXVH�KH�GRHV�QRW�NQRZ�WKDW�
6DWDQ�PD\�PDNH�LW�ORVH�IURP�KLV�KDQG�DQG��DV�D�UHVXOW��KH�PD\�IDOO�LQWR�D�SLW�RI�+HOO�¿UH��E\�
DFFLGHQWDOO\�NLOOLQJ�KLP����

The Muslim should care about his brother life as he cares about as his own life. It is clear 
in these Prophetic Hadiths. The Muslim should not use a weapon against his fellow brother 
HYHQ�LQ�KXPRU��7KH�WZR�0XVOLPV�ZKR�¿JKW�WR�GHDWK�WRJHWKHU�DUH�WKUHDWHQHG�KHOO��$OO�WKHVH�
teachings creates a safe community in which brotherhood prevails.

07- Causing No harm:

Abu Huraira reported Allah's Messenger as saying that he saw a person enjoying himself in 
Paradise because of the tree that he cut from the path which was a source of inconvenience to 
the people.)

Islam is built on the rule (No Harm). Accordingly, any type of causing harm to others is 
forbidden. Thus, air pollution, water pollution and noise pollution, are all types of causing 
harm. These things are taboo from Islamic perspective.

Crisis of Religious Extremism

The greatest favors God can bestow on His servants are well-being and security. Preservation 
of security in a society is one of the most fundamental objectives of the Shari’ah. As such, 
it is one of the most important obligations of a Muslim ruler. Therefore, acts that destabilize 
society, violate its security, and terrorize Muslims and non-Muslims with whom Muslims 
have a non-aggression pact are crimes against humanity that clearly oppose the overall goal 
of the Shari’ah. Also of concern is that fanatics comb works on jurisprudence in search of 
statements by renowned scholars which they can use to justify their actions or legal rulings 
RQ�VSHFL¿F�VLWXDWLRQV�ZKLFK�WKH\�FODLP�DV�D�SUHWH[W�IRU�WKHLU�DFWV�RI�KRVWLOLW\�DQG�DJJUHVVLRQ�

There are three types of juristic parochialism, which serve to destabilize countries and endanger 
people’s security. These emerge through: 1) an atomistic view of religious legal texts that fail 
to take the Shari’ah’s overall objectives into account and drawing faulty inferences from 
juristic textual evidence without factoring in the consequences and contingencies associated 
with such an inference and its practical application; 2) a failure to address important questions 
relating to the meaning and necessity of jihad; and 3) defective approaches to the issuance of 
legal rulings which lead, in turn, to defective application of such rulings.

The need to maintain security in society during times of tension or crisis may compel those 
in authority to take additional precautions, tighten their surveillance of what they see as 
sources of danger, and adopt strict measures of deterrence. Such steps might bear fruit if 
WKH\�ZHUH�WDNHQ�LQ�UHVSRQVH�WR�D�SXUHO\�FRQFUHWH��SK\VLFDO�WKUHDW��+RZHYHU��RQ�WKLV�EDWWOH¿HOG�
RI�LGHRORJLFDO�FRQYLFWLRQV�DQG�LQÀXHQFHV��WKH�RQO\�DSSURSULDWH�ZHDSRQV�DUH�VRXQG�WKLQNLQJ��
irrefutable proofs, and moderate, fair minded religious concepts marked by neither extremism 
nor laxity.
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Waves of Plastic; an Islamic Perspective
Sajla Anees, AAL

“Dive into the oceans, they said,
3HDUOV��\RX�ZLOO�¿QG��WKH\�VDLG�
Dove into the ocean, I did,
Plastic I found, amidst.”

Marine pollution is one of the major pressing issues by which the globe is currently under 
WKUHDW��7KH�&DPEULGJH�'LFWLRQDU\�GH¿QHV� µPDULQH¶�DV�³UHODWHG� WR� WKH� VHD�RU� VHD� WUDQVSRUW´�
DQG�GH¿QHV�µSROOXWLRQ¶�DV�³GDPDJH�FDXVHG�WR�ZDWHU��DLU��HWF��E\�KDUPIXO�VXEVWDQFHV�RU�ZDVWH�´�
Hence it is evident that marine pollution brings the meaning of damage caused to the sea by 
harmful substances or waste. 

0DULQH�SROOXWLRQ�RFFXUV�LQ�QXPHURXV�ZD\V�VXFK�DV�EODVW�¿VKLQJ�RU�G\QDPLWH�¿VKLQJ��D�PHDQV�
RI�D�GHVWUXFWLYH�¿VKLQJ�WHFKQLTXH�WKDW� LV� LOOHJDO� LQ�PDQ\�FRXQWULHV�\HW�FRPPRQ�LQ�SUDFWLFH�
DPRQJVW�¿VKHUPHQ�RI�$IULFD��6RXWKHDVW�$VLD�DQG� WKH�$HJHDQ�6HD�DV�SHU� WKH�$:,���$OIUHG�
Wegener Institute for Polar and Marine Research), oil spills (release of liquid petroleum 
hydrocarbon from tankers), ocean dumping (releasing of waste materials from factories and 
industries into the oceans and seas) and littering (dumping of garbage in beaches and coastal 
lines which get washed off into the sea).

If all methods of ocean pollution were to be assessed, pollution by plastic is frighteningly 
on the rise and is discussed extensively by environment protection authorities around the 
world. If a total of marine debris were to be taken, 60%-80% comprises of plastic.1 In order 
to understand the impact that plastic has on the ocean, it is important to understand the value 
of the ocean to mankind and other living beings. 

According to Protect Planet Ocean, an initiative by the IUCN (International Union for 
Conservation of Nature), ocean based businesses contribute more than $500 billion to the 
world’s economy.2�7KH�VHD�LV�QRW�RQO\�D�PHDQV�RI�OLYHOLKRRG�WR�WKRVH�LQYROYHG�LQ�WKH�¿VKHULHV�
industry along coastal lines but it also serves as a means of income to those involved in 
international trade. If no initiative is taken to prevent ocean pollution and garbage disposal, 
this could obstruct sea routes in years to come. As of now, there are whirlpools of trash 
IRXQG� LQ� WKH�PLGVW�RI�RFHDQV�� WKH�*UHDW�3DFL¿F�*DUEDJH�3DWFK�DOVR�NQRZQ�DV� WKH� µ3DFL¿F�
Trash Vortex’ being one of them; a gyre of debris. According to The Ocean Cleanup, a non-
governmental environment organization, if they were to adopt an approach of using barriers 
WR�VFRRS�XS�PDULQH�GHEULV��LW�ZRXOG�WDNH�¿YH�\HDUV�WR�FOHDQ�XS�����RI�WKH�GHEULV�RI�WKH�*UHDW�
3DFL¿F�*DUEDJH�3DWFK�3�$QG�WKLV�J\UH�LV�RQO\�RQH�RXW�RI�¿YH��

$SDUW�IURP�PDQ¶V�EHQH¿W�RI�QDYLJDWLRQ�LQ�WKH�VHD��WKHUH�LV�DOVR�OLIH�LQ�WKH�RFHDQ�WKDW�LV�KLJKO\�
disadvantaged by the amount of plastic. Most often, marine creatures such as seagulls, turtles, 
SXI¿QV�� JXOOV�� VHDOV�� ZKDOHV� DQG� ¿VK� DUH� YLFWLPL]HG� E\� VZDOORZLQJ� SODVWLF� RU� EHFRPLQJ�
entangled in plastic objects. This results in an extinct of such species whilst affecting food 
chains. Even though plastic is a non-degradable material, due to sunlight and waves of the sea, 
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ÀRDWLQJ�SODVWLF�PDWHULDO�JHW�EURNHQ�GRZQ�LQWR�VPDOOHU�SDUWLFOHV��6XFK�WR[LF�SODVWLF�SDUWLFOHV�
enter the systems of marine animals and when subsequently consumed by humans, the said 
particles enter the human body, consequently threatening human health. 

Arthur C. Clarke stated, “How inappropriate to call this planet Earth, when it is quite clearly 
Ocean.” There is a great responsibility placed on our shoulders to protect the ocean. Given 
that we are citizens of a country completely surrounded by the ocean, we should take serious 
measures towards effective garbage disposal and ensuring that the coastal line is always 
kept clean. Our pristine beaches are an attractive destination for tourists. Sri Lanka earns a 
substantial revenue through tourism. If our coastal lines and beaches were not taken care of 
and no measures were taken to combat ocean pollution there would be a drastic drop in the 
country’s revenue. Unfortunately, according to an article published in the Daily News in 2017, 
Sri Lanka was ranked 5th out of the top 20 countries polluting oceans in the world.4 According 
to a research carried out in 2010 by the US based International Business Times, it was found 
that Sri Lanka dumps 1.59 metric tons of garbage annually into the Indian Ocean. This must 
waken our nation as the threat to our eco system is rising as a result of our own actions.

Conservation of the environment and the sea has also been given emphasis in Islam, even 
though marine pollution was not a major threat at the inception of its teachings. Islam, being 
a faith applicable to all times, advocates protection of the sources given to mankind by The 
Creator. This factor may be of wonder to some, as the essence of Islam is worshipping One 
&UHDWRU��+RZHYHU��ZRUVKLS� LV�QRW� OLPLWHG�WR�SUD\LQJ�¿YH�WLPHV�D�GD\��IDVWLQJ� LQ� WKH�PRQWK�
of Ramadhan and the pilgrimage of Hajj. Even a smile is an act of charity, and if done with 
a good intention for the sake of Allah, would amount to worship. As such, protecting the 
creation too would amount to worship. Nothing on this earth was created without a purpose. It 
could be said that, solutions to protection of the ocean and the life within it is provided within 
Islam.

•  Realizing that the sea is one out of the many bounties of Allah and expressing 
gratitude

•  Allah points out the many favours given by Him, as signs, in the Qur’an. With 
regard to the sea being a favour given to man as a means of transport, Allah states,

“ It is Allah who subjected to you the sea so that ships may sail upon it by His command and 
that you may seek of His bounty; and perhaps you will be grateful.” (45:12)

The words “perhaps you will be grateful” implies gratitude which can also be in the form of 
FRQVHUYLQJ�WKLV�LQYDOXDEOH�VRXUFH�IRU�WKH�EHQH¿W�RI�IXWXUH�JHQHUDWLRQV��*UDWLWXGH�DOVR�DPRXQWV�
to worship and there is a reward even in making an effort to protect the environment. It 
ZRXOGQ¶W�VXI¿FH�VLPSO\�WR�YHUEDOO\�XWWHU�ZRUGV�RI�JUDWLWXGH�RU�WR�DGPLUH�QDWXUH��UDWKHU�RQH�
must play an active role in protecting this bounty.

•  The Qur’an also mentions the other favours Allah has bestowed upon man as a 
means of livelihood;

“And it is He who subjected the sea for you to eat from it tender meat and to extract from it 
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ornaments which you wear. And you see the ships plowing through it, and [He subjected it] 
that you may seek of His bounty; and perhaps you will be grateful.” (16:14)

0DQ�EHQH¿WV�IURP�WKH�VHD�QRW�RQO\�DV�D�PHDQV�RI�VDLOLQJ�DFURVV�RFHDQV�EXW�DOVR�DV�D�PHDQV�
RI� OLYHOLKRRG�� EH� LW� D� ¿VKHUPDQ�ZKRVH� VROH� LQFRPH� GHSHQGV� RQ� LW� RU� D�ZHDOWK\�PDQ�ZKR�
occasionally consumes seafood as a part of his meals. Apart from food, the sea also possesses 
pearls which is used as ornaments. Even in the latter part of this verse from the Qur’an, 
gratitude is made mention of. 

•  Protecting the ocean is man’s responsibility

According to the teachings of Islam, Allah is the ultimate owner of whatever is in the heavens 
and the earth. To man belongs nothing. Allah created man as His vicegerent on earth. 

“And it is He who has made you successors upon the earth…” (6:165)
Whatever man possesses is for a limited time period and this upon him is a trust. Whatever 
he has been bestowed with, he must use with great care keeping in mind that those to come 
DOVR�KDYH�D�ULJKW�WR�EHQH¿W��+HQFH��LW�LV�LQFXPEHQW�XSRQ�PDQ�WR�XVH�QDWXUDO�UHVRXUFHV�ZLWKRXW�
GLODSLGDWLQJ�WKHP�DQG�FRQVHUYLQJ�WKHP�IRU�WKH�EHQH¿W�RI�JHQHUDWLRQV�WR�FRPH�

There is a duty upon each individual, society and nation to take up the responsibility of 
preventing ocean pollution. It could be by means of awareness programmes or workshops 
WR� HGXFDWH� ¿VKHUPHQ�� VFKRRO� WHDFKHUV�� ORFDO� DQG� VHQLRU� JRYHUQPHQW� RI¿FLDOV�� 6XVWDLQDEOH�
¿VKLQJ�WHFKQLTXHV�FRXOG�EH�WDXJKW�WR�WKH�¿VKLQJ�FRPPXQLW\��9ROXQWDU\�RUJDQL]DWLRQV�FRXOG�
organize beach cleanup projects. Government institutes could monitor such programmes by 
implementing policies and laws to curb the usage of plastic. People need to be taught the 
value of the sea and life inside the sea so they will instill in themselves passion and concern. 
Industries that encourage the use of bio degradable material must be uplifted by states. An 
effective change could not be brought about without the cooperation and participation of 
communities. 

•  Organizing projects or campaigns that promote cleaning up of waterways or coastal 
lines

On the authority of Abu Hurayrah (may Allah be pleased with him) who said:

The Messenger of Allah (peace and blessings of Allah be upon him) said, “Every joint of a 
person must perform a charity each day that the sun rises: to judge justly between two people 
is a charity. To help a man with his mount, lifting him onto it or hoisting up his belongings 
onto it, is a charity. And the good word is a charity. And every step that you take towards the 
prayer is a charity, and removing a harmful object from the road is a charity.” (Al-Bukhari)

In relation to the above hadith, Sheikh Muhammad Bin Saleh Al-Uthaymeen said, “If 
removing something harmful from a pathway is charitable, then throwing something harmful 
onto a pathway is evil.” [Sharh Riyadh As-Saliheen (3/37)]
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!is statement shows that there is good in removing something harmful and evil in throwing 
something harmful. !ere is a collective responsibility on the part of societies and nations to-
wards protection of resources. Most o"en garbage that is dumped in waterways end up getting 
deposited in the sea. If a group of people were together clean up a beach, this would amount 
to charity and likewise, if someone were to throw garbage deliberately into the sea or is aware 
that the garbage they dump in drainage systems would ultimately make its way to the sea, this 
would amount to evil, according to the teachings of Islam. 
!erefore, based on the above teachings it can be understood that there is a responsibility 
upon man to remove that which is harmful to the sea, be it even in a small capacity.

As impossible as it may seem to protect the vast ocean that covers most of earth, if one 
individual steps forward with passion, many others can be inspired and so much more could 
be done to protect this bounty.  The question people need to ask themselves is, “Who bears 
WKH�EUXQW"´

References:

•  https://stories.visualeyed.com/garbage-island/
• http://www.protectplanetocean.org/collections/introduction/introbox/oceans/

introduction-item.html
•  https://en.wikipedia.org/wiki/The_Ocean_Cleanup
•  http://www.dailynews.lk/2017/11/17/features/134764/marine-pollution



179

53rd Meezan

Law Students' Muslim Majlis 2018/2019

Are We Ready for the Future of Work?
N. D. Rajapakse

BSc(Physical Science), MBA (Merit list), University of  Colombo
Sri Lanka Law College (Intermediate Year)

Introduction

“The future is already here – it’s just not evenly distributed.
- William Gibson, The Economist, December 4, 2003

Technological change is a pervasive part of economic development; it is generally viewed as 
the key driver of productivity growth and employment. The internet is changing the way we 
work, spend our leisure time and communicate with one another. These new developments 
differ from that of past industrialisation revolutions. No longer is technology tacking over 
repetitive and routine tasks. With the giant strides in machine learning, technology is gearing 
up to take over cognitive and non-routine tasks as well. In view of the technological ‘Tsunami’ 
expected, and an inevitable after-wave in global industrial relations, the International Labour 
Organisation launched the “Future of Work Initiative” July 2019, in its Centenary celebrations 
this year. 

The Shifting Landscape of the Labour Market

Fourth Industrial Revolution (4IR)

“The changes are so profound that, from the perspective of human history, 
there has never been a time of greater promise or potential peril.”  

ʊ�.ODXV�6FKZDE��The�+<3(5/,1.�³KWWSV���ZZZ�JRRGUHDGV�FRP�ZRUN�TXRWHV���������´ 
Fourth Indust�+<3(5/,1.�³KWWSV���ZZZ�JRRGUHDGV�FRP�ZRUN�TXRWHV���������´rial 

Revolution

Debate around new technology has reignited decades-old concerns about automation and 
DUWL¿FLDO� LQWHOOLJHQFH�� WKH�IHDU�RI�D�G\VWRSLDQ�IXWXUH�ZKHUH�KXPDQ�ZRUNHUV�DUH�UHSODFHG�E\�
machines. It is useful in this backdrop, to look at 4IR closer and attempt to comprehend just 
KRZ�VLJQL¿FDQW�LW�ZLOO�EH�LQ�WKH�)XWXUH�RI�:RUN��8QOLNH�WKH�WKUHH�IRUPHU�LQGXVWULDO�UHYROXWLRQV�
which happened in 18th (1780-1840) century mechanisation, steam and water power, 19th 
century (1870-1920) mass production and electricity, and in the 20th century (1975-present) 
Electronic and IT systems automation. Also referred to as ‘the second machine age’, 4IR is 
going to transform the way that we live and work in unprecedented levels. The phrase was 
¿UVW�LQWURGXFHG�E\�.ODXV�6FKZDE��WKH�IRXQGHU�DQG�H[HFXWLYH�FKDLUPDQ�RI�WKH�:RUOG�(FRQRPLF�
Forum, in an article in Foreign Affairs, titled “Mastering the Fourth Industrial Revolution” 
(2015). It was also the subject and title of Schwab’s book The Fourth Industrial Revolution 
(2016). He predicts that a combination of hardware, software, and biology will result in cyber-
physical systems, emphasizing at the same time advances in communication and connectivity. 
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And it is expected to happen at an unprecedented speed. The resulting work environment is 
set to disrupt the workplace ecosystem for good, and new business models brought in by 4IR 
will question the purpose and relevance of labour market institutions. 

Future of Work

“Adaptability is about the powerful difference between adapting to cope 
and adapting to win.” 

- 0D[�0F.HRZQ

The “future of work” is used for general discussions of the evolution of work (ILO). It is a 
topic reverberated by professionals and academics in recent times resulting in an enormous 
amount of literature. Academics, think tanks and policy makers have fuelled rich discussions 
about how the future of work might look like and how we can shape it. Although the future 
of work is not emerging uniformly across the world, gators such as globalisation and gig 
economy will demand the rest of the world to follow-suite. The sooner the adaptation, the 
better for the socio-economic future of the country.

The main challenge reiterated over and over again, is that today’s skills will not match the jobs 
of tomorrow. All attempts to predict emerging jobs have, so far, failed. And newly acquired 
skills may quickly become obsolete. To the future labour force this means that employment 
ZLOO�KROG�PDQ\�XQFHUWDLQWLHV�DQG�UHVXOW�LQ�¿QDQFLDO�LQVHFXULW\�IRU�WKH�ZRUNHUV��+LWKHUWR��ZH�
have been used to aiming our education towards a particular career. This will change in the 
future of work. A part of  Generation Z and to all of Generation Alpha will have to learn how to 
continue learning, rather one particular discipline. However there is some evidence that while 
middle level jobs will suffer most, for businesses this will mean more opportunities to reshape 
their production processes, conserve labour and, in some cases (discussed further below), 
adopt new business models. The crucial distinction therefore is between job destruction and 
job transformation. Employment relations scholars will face the questions about how job 
transformation – or ‘redesign’ – is being negotiated and accomplished. Increased demand for 
new roles will offset the decreasing demand for others. However, these net gains are not a 
IRUHJRQH�FRQFOXVLRQ��7KH\�HQWDLO�GLI¿FXOW�WUDQVLWLRQV�IRU�PLOOLRQV�RI�ZRUNHUV�DQG�WKH�QHHG�IRU�
proactive investment in developing a new surge of agile learners and skilled talent globally.

The Gig-Economy

Meanwhile the Gig-economy or platform economy, ushered in by internet connectivity and 
online platforms is adding to the future of work challenge. The trend is described as “a way 
of working that is based on people having temporary jobs or doing separate pieces of work, 
each paid separately, rather than working for an employer”. In some parts of the world, the 
Gig economy is already unfolded, and with it conventional employment models as we know 
them, are rapidly being taken over by freelance, part-time and virtual workers. Future Labour 
IRUFH�ZLOO� ORVH� FRQYHQWLRQDO� HPSOR\HH� ULJKWV�� EHLQJ� LGHQWL¿HG� DV� LQGHSHQGHQW� FRQWUDFWRUV��
Therefore, the gig economy is the frontline in the battle for the future of labour rights, testing 
WKH�DELOLW\�RI�ZRUNHUV�WR�UHWDLQ�WKHLU�HVVHQWLDO�VHFXULW\�DQG�EHQH¿WV�LQ�HPSOR\PHQW�RU�VHH�WKHP�
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VDFUL¿FHG�RQ�WKH�DOWDU�RI�VHFXULQJ�KLJKHU�UHYHQXHV�IRU�VKDUHKROGHUV��1R�PDWWHU�ZKDW�PRWLYHV�
drive gig workers, the popularity of the internet, with its capability for remote work, has 
caused the gig economy to thrive.

Other Factors to Consider

The disruption risks posed by technological change do not take place in isolation and there 
LV�D�UDQJH�RI�RWKHU�VRFLR�SROLWLFDO�GULYHUV�ZKLFK�DUH�LQÀXHQFLQJ�ZRUNIRUFH�DQG�HPSOR\PHQW�
trends. These include the level of workplace regulation and trade union membership, rising 
inequality, the continued shift towards globalization, aging population and changing consumer 
demands. They too must be taken into consideration by national and international policy 
PDNHUV� DQG�SROLF\� DGYRFDWHV�� WR� LQÀXHQFH� WKH� OHJDO� LQIUDVWUXFWXUH� WKDW� VXSSRUWV� D� MXVW� DQG�
equitable future for all workers of the future.

“If you exclude 50% of the talent pool, 
LW¶V�QR�ZRQGHU�\RX�¿QG�\RXUVHOI�LQ�D�ZDU�IRU�WDOHQW´

��7KHUHVD�-��:KLWPDUVK��([HFXWLYH�'LUHFWRU��:DVKLQJWRQ�6WDWH�,QYHVWPHQW�%RDUG�

Women empowerment and economic development are closely related. Even with women’s 
economic contributions growing, gender inequalities remain persistent. Acknowledging 
the important role women play globally in socio-economic context, the United Nations 
Sustainable Development Goals (SDG) - 5 targets to achieve gender equality by 2030 
and empower all women and girls. The ILO advocates investing in gender equality and 
women’s economic empowerment, more jobs and decent work for women because it is 
the right thing to do and it promotes sustainable growth and development. The focus is on 
inclusive growth and social protection, employment and migration, agriculture, trade and 
sustainable development.  

“The phenomenon of globalization is not reversible. The sense of a unipolar or bipolar world 
is not there anymore… technologies will continue with the velocity that is happening today. 

In fact, the velocity will only exponentially escalate.” 
��-D\UDM�1DLU��&KLHI�7UDLQLQJ�2I¿FHU�DW�,QGLDQ�,7�PXOWLQDWLRQDO�:LSUR�

Multilateralism can be useful to bridge widening inequalities across the world. However, 
discontent with globalization is a key factor behind the temptation to advance policy goals 
through unilateral actions rather than by working together. The WEF points out that what 
ZH�QHHG� LV�PRUH� �DQG�EHWWHU��PXOWLODWHUDOLVP��QRW� OHVV��$FFRUGLQJ� WR�:()�� WKH�EHQH¿WV�RI�
multilateralism outweighs its weaknesses, and the key lies in improving the system rather 
than denouncing or discarding it. Hence, despite the criticism of the international, rules-based 
order, international cooperation would provide venues to resolve differences peacefully; 
platforms to agree on common rules of the game; mechanisms to better manage international 
ÀRZV��DQG�FKDQQHOV�IRU�H[FKDQJLQJ�LGHDV��H[SHULHQFHV�DQG�SUDFWLFHV�VR�WKDW�FRXQWULHV�OHDUQ�
from each other. The OECD, at their 2018 Ministerial Council Meeting, placed ‘reshaping 
multilateralism’ at the center of their agenda, with a focus on to making multilateralism more 
responsible, effective and inclusive. And “Multilateralism for an equitable future of work” was 
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one of the seven thematic forums at the 108th session of the International Labour Conference 
(ILC) of the ILO.

“With the ageing population across the world, care of the elderly will probably be 
one of the fastest-growing sectors in the human labour market” 

- Yuval Noah Harari, 21 Lessons for the 21st Century, 2018.

The world’s population is ageing while many countries’ birth rates fail to keep up. There are 
QRZ�PRUH�SHRSOH�RYHU�WKH�DJH�RI����WKDQ�WKHUH�DUH�XQGHU�WKH�DJH�RI�¿YH��)URP������WR�������
the older population is projected to almost double to 1.6 billion globally, whereas the total 
population will grow by just 34 percent over the same period. From one angle, technology 
FDQ�EH�VHHQ�DV�D�VROXWLRQ�IRU�DQ�DJHLQJ�SRSXODWLRQ��<HW��WKHUH�DUH�VWLOO�UROHV�WKDW�KXPDQV�DUH�
expected to be better than technology, such as creative thinking, problem-solving, leadership, 
teamwork and initiative. The solution is then for humans to leverage technology to provide a 
EHWWHU�ZRUOG�IRU�DOO�RI�XV��$�KLVWRULDQ�DQG�D�OHDGLQJ�SXEOLF�LQWHOOHFWXDO�RI�RXU�WLPHV�<XYDO�1RDK�
Harari (2018) asserts that the potential solutions will fall into three main categories: what to 
do in order to prevent jobs from being lost; what to do in order to create enough new jobs; and 
ZKDW�WR�GR�LI��GHVSLWH�RXU�EHVW�HIIRUWV��MRE�ORVVHV�VLJQL¿FDQWO\�RXWVWULS�MRE�FUHDWLRQ�

The ILO Global Commission on the Future of Work looked into the urgency of the changes 
that the world of work is facing and to provide ideas on how to manage and leverage these 
transformations. Their recommendations are to increase investment in people’s capabilities, 
institutions of work and in decent and sustainable work. The report emphasizes:

Lifelong learning that enables people to acquire skills and to reskill and upskill, 
Policies and strategies that will support people through future of work transitions, 
A transformative and measurable agenda for gender equality, 
A Universal Labour Guarantee to all workers, regardless of their contractual arrangement 
or employment status, 
Maximum limits on working hours, 
Protection of safety and health at work, 
Expanding time sovereignty, 
Ensuring collective representation, 
Harnessing and managing technology for decent work, 
Incentives for investments in key areas for decent and sustainable work, and 
Reshaping business incentive structures for human development and well-being, among 
others. 
The recommendations also note the importance of taking responsibility for building a just and 
equitable future of work and urgent action to strengthen the social contract in each country 
requires increasing investment in people’s capabilities and the institutions of work and 
harnessing opportunities for decent and sustainable work.
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5HÀHFWLRQ�RQ�6UL�/DQNDQ�/DERXU�/DZV

“Nowadays one country cannot go alone. This is a global village. 
With neighbouring countries some problems may remain but it can be 

solved amicably, bilaterally, through discussion.” 
- Prime Minister of Bangladesh Sheikh Hasina (2019), 

Annual Meeting of the New Champions, 
World Economic Forum.

To Sri Lanka, all this might seem a little premature. However, these challenges may be 
encountered far earlier than most perceived, due to the inherent nature of the problem: speed 
of change. Sri Lanka, despite its size has from ancient history yielded a position of global 
VLJQL¿FDQFH�� SDUWLFXODUO\� LQ� WHUPV� RI� WUDGH� DQG� FRPPHUFH��:LWK� GHYHORSLQJ� LQIUDVWUXFWXUH�
and globalization, a small economy with limited natural resources such as ours, could 
EHQH¿W� LPPHQVHO\� IURP� WKH� IXWXUH�RI�ZRUN��3ODQQLQJ�DQG�SUHSDULQJ� LQ� DGYDQFH� LV� FUXFLDO��
The potential Sri Lanka holds has been demonstrated by initiatives such as the upcoming 
Colombo International Financial Hub. Sri Lanka is already moving forward somewhat in 
terms of physical infrastructure. However the question arises, whether we will be hampered 
by our archaic legal framework, which was tailor-made for a different era, and patched and 
altered along the way. The global developments are bound to hold many challenges and 
paradigm shifts, in the exercise of securing our future. And looking at the rest of the world, 
labour legislation will be one key area. Labour rights will need to be shaped anew, as the 
VKLIWLQJ�UHDOLWLHV�VPXGJH�WKH�YHU\�GH¿QLWLRQ�RI�FRQYHQWLRQDO�HPSOR\PHQW�

Contractual Obligations

The traditional common law considered employment as a contract made with free will of 
the parties, and it paved the way for exploitation of employees by their employers because 
of the unequal bargaining power. Thereafter, labour legislation came in being, to provide 
the terms and conditions of employment, establishing labour courts with just and equitable 
jurisdiction, promoting collective bargaining and giving legal effect to collective agreements. 
This managed to somewhat balance the scale between the two contracting parties. When it 
comes to employment in Sri Lanka, the public sector is governed by the Establishment Code. 
The private sector and semi-government sector employment is covered by labour laws ie. 
contract of employment and collective agreements etc. But when it comes to the independent 
contractors, they fall into the jurisdiction of traditional common law, where it is considered 
that a contract is made with free will of the parties. Therefore, within the jurisdiction of Civil 
courts, and an award civil remedies for breach of contractual terms apply in the latter case. 

Labour legislation, in contrast, ensures to a large degree that the rights of the employee are 
protected and a just and equitable solution in the case of breach of employment terms by the 
employer. The intention in labour legislation in a welfare state is that the unequal bargaining 
power between a dominant employer and a vulnerable employee should be neutralised, 
placing the employer on an equal footing as the employer to obtain justice in an equitable 
form. Even in the case of undocumented employment contracts, the labour courts shall, under 
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the touchstone of ‘just and equitable’, ensure that the employee’s interests be protected, with 
the power vested in the labour courts, unfettered by any  written contract of employment, may 
GLVUHJDUG�XQIDLU�HPSOR\PHQW�WHUPV�DQG�VSHOO�RXW�QHZ�WHUPV�WKDW�IXO¿O�WKH�SULQFLSOHV�ODLG�RXW�
in the labour legislation. 

Employer Vs. Independent Contractor

This brings the focus on the distinction between the employer and the independent contractor. 
If a worker is characterized as an employer, he enjoys access to a just and equitable remedy. If 
the worker is an independent contractor, he is at the mercy of the terms of the written contract, 
and comes under jurisdiction of Civil courts. Such being the case, identifying a worker as an 
employer is crucial for security and a stable footing in life. In the context of future of work 
discussed above, this brings to question the rights of workers amidst a changing employment 
landscape, and whether the resulting employment models will identify workers as employees 
or independent contractors. The challenge is that distinction may be impossible using the 
present yardsticks used to identify an employee from and an independent contractor. Tests 
such as Integration Test, Control Test, Economic Reality Test, and Multiple test may have 
WR�EH�UHGH¿QHG��VSHFLDOO\�ZLWK�UHJDUG�WR�WKH�ÀH[LEOH�ZRUNLQJ�DUUDQJHPHQW��DQG�RZQHUVKLS�RI�
tools, ability to work in other places and delegation to others will have to be reassessed in a 
new light.

Labour Reformation is Under Way

We have a large number of labour laws, overlapping, and with many gaps. Marking the ILO 
centenary in Sri Lanka recently, the Labour Minister announced plans to simplify and bring 
about 40 different laws and regulations into one structure to improve implementation and 
increase economic competitiveness. Discussions have already commenced between different 
departments within the Ministry. The blueprint would be shared among stakeholders, including 
the private sector, trade unions, and public at which point, ideas and responses would be 
collected to be incorporated into the new legislation. Gaps in the present legislation such as 
VDIHW\�UHJXODWLRQV�IRU�DJULFXOWXUDO�ZRUN��XQLIRUP�PDWHUQLW\�EHQH¿WV�DFURVV�DOO�OHYHOV�RI�EOXH�
and white collar workers are set to be addressed in the reformations.

However, critics argue that the government solution will only create more problems for the 
ZRUNLQJ�FODVV��DQG�HVSHFLDOO\�ZRPHQ��7KHLU�YLHZ�LV�WKDW�WKH�UHTXLUHG�UHIRUPV�DUH�QRW�¿[HG�
WHUPV�FRQWUDFWV�RU�ÀH[L�KRXUV��EXW�ODZV�WKDW�FDQ�FXUE�WKH�XQHTXDO�SRZHU�EDODQFH�WKDW�OLHV�LQ�
those new employment forms and guarantee equal rights to all workers across the spectrum 
regardless of whether they are men or women, or if they are employed in traditional or non-
traditional forms of employment.

A Lesson from Australia

In 2008, the Senate Select Committee on the Future of Work and Workers of the Parliament of 
Australia looked into the varied forces shaping society and the world of work. In the spotlight 
were globalization, geopolitical factors, climate change and the ageing population, among 
others. Mandated to recommend a suitable framework to counter the challenges faced by the 
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Australian government, the committee recommended that the Australian Government prepare 
and commit to a long-term plan to prepare workers, business and the economy for the coming 
technological change. It would be prudent to look at their approach to consider learning points 
in Sri Lanka’s own journey towards the future of work.

The recommendations in summary:

To establish a central body, within the government, to coordinate planning for the future of 
work with overall responsibility for coordinating analysis, forecasting and policy development, 
and informing the public. 

3ROLFLHV�WR�DOVR�HQVXUH�D�SRVLWLYH�IXWXUH�RI�ZRUN�IRU�VSHFL¿F�GHPRJUDSKLFV�RI�DW�ULVN�ZRUNHUV�
LGHQWL¿HG�LQ�WKH�UHSRUW�

WR�SRVLWLRQ�WKH�FRXQWU\�DV�D�OHDGHU�LQ�WKH�GHYHORSPHQW�DQG�HWKLFV�RI�DUWL¿FLDO�LQWHOOLJHQFH��DQG�
LQ�RWKHU�HPHUJLQJ�¿HOGV�

that workplace legislation be amended, to strengthen the protections available to workers and 
their unions, 

to ensure that all citizens share the economic gains arising from technological and other 
change. 

Further, country’s future workplace laws and legislators to rapidly adapt to and anticipate the 
evolving nature of work and employment relationships, so as to ensure that workers, however 
FODVVL¿HG��DUH�DIIRUGHG�IXQGDPHQWDO�ZRUNSODFH�ULJKWV�DQG�HQWLWOHPHQWV��

Conclusion

“Change is the law of life. And those who look only to the past or present are certain 
to miss the future.” 

- John F. Kennedy (1963).

4IR is presenting new and unprecedented challenges to the future of work, and Sri Lanka is 
no exception. And the sooner we prepare, the better for our socio-economic future. Changing 
employment models means job losses are inevitable, and the gig or platform economy and other 
factors such as gender inequality, aging population and globalization are also contributing to 
employment ‘Tsunami’. The result is an uncertain future of work, and unpredictable job roles. 
Conventional education system is being rendered obsolete for the employment needs of the 
future. The hour demands a new approach, in terms of education, occupational mobility and 
supporting legal reformations to help people thrive in the future of work. 

There are many opportunities lying in wait if Sri Lanka is ready take it. Labour reforms 
need to address employment security, decent work, gender equality, universal basic income 
(UBI) and other criteria set out by the ILO in International labour law standards, is open to 
question. Organizations lobbying for reforms that support the employer cite economic growth 
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DQG�ÀH[LELOLW\�IRU�HPSOR\HUV��DW�WKH�FRVW�RI�HPSOR\HH�MRE�VHFXULW\��

One challenge the author sees is the distinction between workman and independent contractor. 
:LOO�WKH�SUHVHQW�\DUGVWLFN�EH�DGHTXDWH"�2U�ZLOO�WKLV�DPELJXLW\�EH�H[SORLWHG�E\�WKH�HPSOR\HUV��
UHVXOWLQJ� RQFH� DJDLQ� LQ� XQHTXDO� EDUJDLQLQJ� SRZHU� IRU� WKH� ZRUNHUV"� 7KH� IXWXUH� RI� ODERXU�
ULJKWV�PXVW�HQFRPSDVV�WKH�DELOLW\�IRU�ZRUNHUV�WR�UHWDLQ�WKHLU�HVVHQWLDO�VHFXULW\�DQG�EHQH¿WV�
in employment. Reformations must guarantee equal rights to all workers across the spectrum 
regardless of gender, or the form of employment. The ultimate solution, the author feels, lies 
in mutually progressive and inclusive approach. 

Adapting international labour standards while working closely with international agencies 
and at the same time reviewing case studies, of countries that are ahead of us in addressing the 
future of work challenge, would be the prudent way forward. It would ensure that reformations 
are just and equitable to all parties; i.e. the employee, the employer and the society because 
the employer-employee relationship, is one as old as human civilization, and one that far-
succeeds the decisions of the labour courts. 
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To Believe or Not to Believe: An Analysis 
of Fake News

K. K. Lalanika Vasanthi
Sri Lanka Law College (Final Year)

BBA (Finance and Management), National University of Singapore

Introduction

The term fake news has gained momentum in Sri Lanka’s traditional and social media during 
the past few months and there have been discussions, comments and arguments on how the 
curbing of this should be handled - whether it should be through regulation, censorship or 
awareness. 

7KHUH� LV� QR� XQLYHUVDOO\� DFFHSWHG� GH¿QLWLRQ� IRU� WKH� WHUP� ³IDNH� QHZV´�� 7KH� &DPEULGJH�
'LFWLRQDU\�GH¿QHV�IDNH�QHZV�DV�³IDOVH�VWRULHV�WKDW�DSSHDU�WR�EH�QHZV��VSUHDG�RQ�WKH�LQWHUQHW�RU�
XVLQJ�RWKHU�PHGLD��XVXDOO\�FUHDWHG�WR�LQÀXHQFH�SROLWLFDO�YLHZV�RU�DV�D�MRNH´1. The term “fake 
news” has also been used interchangeably with “misinformation”, “disinformation”, “false 
QHZV´�DQG�³UXPRXUV´��7KH�VWDWXWRU\�GH¿QLWLRQ�RI�³IDNH�QHZV´�DGRSWHG�E\�YDULRXV�FRXQWULHV�
DOVR�GLIIHUV��GHSHQGLQJ�RQ�ZKHWKHU�WKH�WHUP�LV�GH¿QHG�LQ�D�EURDG�RU�QDUURZ�VHQVH��,Q�D�JHQHUDO�
sense, the term refers to a deliberate attempt by an individual or organisation to create and 
spread information, while knowing or having reason to believe that the information is false. 

With the increase in usage of social media such as Facebook, Whatsapp and Twitter, the spread 
of fake news has also increased since users are now able to send mass messages at low rates 
and within a short period of time. In addition to the human element, social media platforms 
also have their own automatic methods of spreading information through algorithms and 
advertisements. The ability to remain anonymous or to operate under a fake identity has also 
aided this trend. While fake news can be spread through any medium, the focus of this article 
is on the spread of fake news via social media. 

The primary objectives of this article are to provide an idea to the reader as to what factors 
lead people to believe fake news, the dangers that arise as a result of believing fake news 
and to provide an overview of the steps taken by selected governments and organisations to 
combat fake news. The article also looks at existing legislation in Sri Lanka to address fake 
news and if new legislation is needed.

Why do people believe in fake news?

In a study conducted by the Institute of Policy Studies, Singapore2��WKH�DXWKRUV�KDYH�LGHQWL¿HG�
1  https://dictionary.cambridge.org/

2  “What lies beneath the truth: A literature review on fake news, false information and more”, 
  Carol Soon Wan Ting and Shawn Goh Ze Song, 30 June 2017, https://lkyspp.nus.edu.sg/docs/default-

source/ips/report_what-lies-beneath-the-truth_a-literature-review-on-fake-news-false-information-and-
more_300617.pdf
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the reasons as to why people believe fake news and why attempts at correcting false beliefs 
fail sometimes.

The reasons for believing fake news were summarised as:

• &RQ¿UPDWLRQ�ELDV: people’s tendency to embrace information consistent with their pre-
existing beliefs and reject information that contradicts them

• Motivated reasoning��PRWLYDWLRQV�RI�SHRSOH�WKDW�FDXVH�WKHP�WR�VHHN�MXVWL¿FDWLRQV�IRU�WKHLU�
desired conclusions, thus permitting them to believe what they want to. The authors also 
cite research which shows that an individual’s political beliefs and identity contribute to 
motivated reasoning, and can increase one’s susceptibility to believing false information. 
7KHVH�DOVR�SOD\�D�UROH�LQ�DQ�LQGLYLGXDO¶V�UHMHFWLRQ�RI�WKH�YDOLGLW\�RI�D�VFLHQWL¿F�VRXUFH

• Emotions: Information that evoke negative emotions has a stronger impact than information 
that evokes positive emotions, with negative information being processed more thoroughly, 
OHDYLQJ�D�VWURQJHU�LPSUHVVLRQ�DQG�PRUH�UHVLVWDQW�WR�GLVFRQ¿UPDWLRQ��(PRWLRQV�DOVR�SOD\�D�
role in dissemination as information that evokes an emotional response is more likely to 
be shared, regardless of its believability.

• Conformity cascades: people go along with the majority view in order to conform to 
expectations and membership within a group

• Informational cascades��SHRSOH�EHOLHYH�LQ�D�UXPRXU�VLPSO\�EHFDXVH�D�VLJQL¿FDQW�QXPEHU�
of others appear to believe it as well

The reasons why attempts at correcting false beliefs sometimes fail were summarised as:

• Belief perseverance: individuals retain newly created beliefs even after being informed 
that the initial basis upon which the beliefs were created are false 

• Illusory effect�� UHSHDWHG� H[SRVXUH� WR� IDOVH� LQIRUPDWLRQ� FDQ� LQÀXHQFH� SHRSOH� WR� EHOLHYH�
that a falsehood is true as it feels more familiar and true even if it goes against what an 
individual already knows

The authors have also attempted to explain the ways in which correcting of false information 
FDQ�EDFN¿UH�ZKHUH�SHRSOH�QRW�RQO\�IDLO�WR�FKDQJH�WKHLU�PLQGV�ZKHQ�IDFHG�ZLWK�WKH�IDFWV��EXW�
instead become even more committed to the false information. 

• 2YHU�NLOO�EDFN¿UH�HIIHFW: occurs when relatively simple and straightforward false beliefs 
are corrected using overcomplicated corrective information.

• :RUOGYLHZ� EDFN¿UH� HIIHFW: occurs when corrective information challenges people’s 
fundamental beliefs about how society should operate.

What are the dangers of fake news?

Fake news is created for various reasons such as for humour, to ridicule and to incite political 
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discontent. The following are some examples where the circulation of fake news had negative 
repercussions.

Anti Vaccine Movement

The Anti Vaccine Movement gained momentum after a study published in a prestigious 
medical journal The Lancet�E\�$QGUHZ�:DNH¿HOG��D�%ULWLVK�VXUJHRQ��VXJJHVWHG�D�OLQN�EHWZHHQ�
the Measles, Mumps and Rubella (MMR) vaccine and autism in British children3. This led to 
a decline in the number of vaccinations in America and Europe and then globally. However, in 
������WKH�8.¶V�*HQHUDO�0HGLFDO�&RXQFLO�UHYRNHG�:DNH¿HOG¶V�PHGLFDO�OLFHQFH�DQG�UHPRYHG�
his name from the register after it was found that he had acted dishonestly, had conducted 
UHVHDUFK�ZLWKRXW� HWKLFDO� DSSURYDO� DQG�KDG�DOVR� UHFHLYHG� IXQGLQJ�ZKLFK� LQGLFDWHG�FRQÀLFWV�
RI� LQWHUHVW��:DNH¿HOG¶V�SDSHU�ZDV� VXEVHTXHQWO\� UHWUDFWHG� IURP�7KH�/DQFHW4. However, the 
damage was already done.

(YHQ�WKRXJK�:DNH¿HOG¶V�VWXG\�KDV�EHHQ�GLVFUHGLWHG�DQG�VXEVHTXHQW�VWXGLHV�KDYH�VKRZQ�QR�
link between the MMR vaccination and autism5, fake news connecting the MMR vaccination 
to autism continues to be circulated primarily via social media even today, without giving 
VXI¿FLHQW� LQIRUPDWLRQ� WR� WKH� UHDGHU� UHJDUGLQJ� WKH� GLVFUHGLWLQJ� RI�:DNH¿HOG¶V� SDSHU6. This 
has led to measles outbreaks in several countries as parents shy away from vaccinating their 
children. 

India

In 2017 and 2018, rumours began circulating via Whatsapp over bands of strangers travelling 
to villages in India to kidnap children. In one version of the rumour, the organs of children were 
being harvested to be sold. The messages were at times accompanied by a video purportedly 
showing the bodies of lifeless children lying in a row covered by sheets. Investigations 
revealed that while the photo was genuine, its source was different: the bodies were those 
of children who were killed during a chemical attack in Syria7.  At least 31 people had died 
across the country as a result of mob violence over these rumours8.

3 “Vaccine myths debunked”, https://www.publichealth.org/public-awareness/understanding-vaccines/
vaccine-myths-debunked/

4 ³:KR� LV�$QGUHZ�:DNH¿HOG� DQG�ZKDW� GLG� WKH� GLVJUDFHG�005�GRFWRU� GR"´�� ��0D\� �����https://www.
independent.co.uk/news/health/andrew-wakefield-who-is-mmr-doctor-anti-vaccine-anti-vaxxer-
us-a8328326.html

5 “A large study provides more evidence that MMR vaccines don’t cause autism”, 4 March 2019
 https://www.npr.org/sections/health-shots/2019/03/04/699997613/a-large-study-provides-more-evidence-

that-mmr-vaccines-dont-cause-autism

�� �³6RFLDO�PHGLD�FDXVHG�WKH�DQWL�YD[�PRYHPHQW�WR�PXWDWH��1RZ�WHFK�LV�¿QDOO\�¿JKWLQJ�EDFN´�����$SULO������
https://www.globalcitizen.org/en/content/social-media-anti-vax-movement/

7 “How Whatsapp fuels fake news and violence in India”, 12 December 2018 https://www.wired.com/story/
how-whatsapp-fuels-fake-news-and-violence-in-india/

8 “Whatsapp messages and the mad mob lynching: A timeline”, 11 March 2019 https://www.news18.com/
news/india/whatsapp-messages-and-the-mad-mob-lynching-a-timeline-1798135.html
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In the run-up to the Indian elections held in April – May 2019, social media such as WhatsApp 
and Facebook was used to spread misinformation and false propaganda. Both of the main 
parties – Bharatiya Janata Party and the Congress Party – were accused of spreading false or 
misleading information online9.

Sri Lanka

In May 2017, a campaign by the Health Ministry to eradicate elephantiasis suffered an 
unexpected blow when rumours began circulating that people linked to ISIS would visit 
KRXVHV�LQ�WKH�JXLVH�RI�PHGLFDO�RI¿FLDOV�DQG�LQMHFW�WKH�+,9�YLUXV�ZKLOH�WDNLQJ�EORRG�VDPSOHV�
or while claiming to inject insulin10. 

$FFHVV�WR�VRFLDO�PHGLD�VXFK�DV�:KDWVDSS��<RX7XEH�DQG�)DFHERRN�ZHUH�WHPSRUDULO\�EDQQHG�
in March 2018 and April – May 2019 to prevent the spread of hate speech and fake news in 
the wake of communal riots and bomb attacks in the country respectively.

In May 2019, two persons were arrested for spreading false rumours of poison being mixed 
into the water supply11. That same month, a university student was arrested under Emergency 
5HJXODWLRQV�IRU�SXEOLVKLQJ�D�IDOVH�SRVW�RQ�)DFHERRN�WKDW�WKH�ÀLJKW�HQ�URXWH�WR�&KLQD�FDUU\LQJ�
President Maithripala Sirisena had crashed12. 

United States

The issue of fake news gained prominence during the 2016 US elections, where it was 
alleged that Russia had interfered in the elections to boost President Donald Trump’s election 
campaign. These allegations were investigated and a 448-page report by Special Counsel 
Robert Mueller13 was released to the US Congress and the public in April 2019.  The report 
FRQFOXGHG�WKDW�5XVVLD�V\VWHPDWLFDOO\�LQWHUIHUHG�LQ�WKH������HOHFWLRQ�EXW�WKHUH�ZDV�³LQVXI¿FLHQW�
evidence” as to whether any Americans conspired with the Russians in that effort14. The 
report  states that Russian interference in the US elections had commenced in 2014 when 
the Russia’s Internet Research Agency (IRA) mimicked Americans on social media. It says 
the IRA had used social media accounts to sow discord in the U.S. political system through 
“information warfare”. The IRA had also purchased political advertisements on social media 

9  “Whatsapp: The ‘black hole’ of fakes news in India’s election”, 6 April 2019 https://www.bbc.com/news/
world-asia-india-47797151

10  “Anti-Filariasis campaign suffers as ISIS rumour swells on social media”, 14 May 2017
� KWWS���ZZZ�VXQGD\WLPHV�ON��������QHZV�DQWL�¿ODULDVLV�FDPSDLJQ�VXIIHUV�DV�LVLV�UXPRXU�VZHOOV�RQ�VRFLDO�

media-240190.html

11 “Two remanded over false rumours of poisoned water”, 3 May 2019
 http://dailynews.lk/2019/05/03/law-order/184581/two-remanded-over-false-rumors-poisoned-water

12 “Undergrad remanded for posting false rumour on FB”, 15 May 2019 http://www.dailymirror.lk/breaking_
news/Undergrad-remanded-for-posting-false-rumour-on-FB/108-167230

13 “Report on the investigation into Russian interference in the 2016 presidential election”, March 2019, 
https://www.justice.gov/storage/report.pdf

14  “How Mueller’s farewell subtly rebuked Trump”, 29 May 2019
 https://time.com/5597526/robert-mueller-statement-investigation/
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in the name of U.S. persons and entities and had also staged political rallies within the U.S. 
with IRA employees posing as U.S. grassroot entities and persons. 

,W�ZDV�DOVR�GXULQJ�WKH������86�HOHFWLRQV�WKDW�D�¿FWLWLRXV�FRQVSLUDF\�WKHRU\�GXEEHG�³3L]]DJDWH´�
started circulating via social media where it was alleged that a Washington pizzeria named 
Comet Ping Pong was used as a front by Hillary Clinton and her campaign manager John 
Podesta for a child sex ring15. Fuelled by the news, a man from North Carolina was arrested 
after he attempted to “self-investigate” the conspiracy by entering the pizzeria with an assault 
ULÀH�DQG�¿UHG�LQVLGH�WKH�UHVWDXUDQW��

A little town called Veles in Macedonia also became infamous due to the US elections 2016 
after it was discovered that the town of around 50,000 inhabitants was the registered home 
WR�DURXQG�����SUR�7UXPS�ZHEVLWHV��PDQ\�RI�WKHP�¿OOHG�ZLWK�VHQVDWLRQDOLVW�DQG�IDNH�QHZV16. 
7UDI¿F�WR�WKHVH�ZHEVLWHV�KDG�EHHQ�UHZDUGHG�KDQGVRPHO\�E\�DXWRPDWHG�DGYHUWLVLQJ�HQJLQHV�
like Google’s AdSense.

On 23 May 2019, a video of a speech by House Speaker Nancy Pelosi at a Center for American 
3URJUHVV�HYHQW�ZDV�FLUFXODWHG�YLD�7ZLWWHU��<RX7XEH�DQG�)DFHERRN�ZKHUH�WKH�YLGHR�KDG�EHHQ�
altered to make it sound like she is drunkenly slurring her words17.  One version of the video 
had been viewed more than 2 million times, shared more than 45,000 times and received 
around 23,000 comments with users calling her “drunk” and a “babbling mess”. An analysis 
by the Washington Post journalists and outside researchers had found that the video had been 
slowed to about 75 percent of its original speed and the pitch of her voice also seemed to be 
edited to match the slowing of the video to match her natural voice.

These are only a few instances where the spread of false information had led not only to panic 
but also to the death of innocent lives. Given the dangers posed by false information, the next 
section talks about the steps that have been taken both on a national level and by individual 
organisations to combat the spread of false information.

Actions Taken By Governments to Control Fake News    

EU Commission

In 2018, the EU Commission led by DG CONNECT published its Action Plan against 

15 “How Pizzagate went from fake news to a real problem for a D.C. business”, 5 December 2016 https://
www.politifact.com/truth-o-meter/article/2016/dec/05/how-pizzagate-went-fake-news-real-problem-dc-
busin/

16 “How Facebook powers money machines for obscure political ‘news’ sites”, 24 August 2016 https://www.
theguardian.com/technology/2016/aug/24/facebook-clickbait-political-news-sites-us-election-trump; 

 “Inside the Macedonian fake news complex”, 15 February 2017 https://www.wired.com/2017/02/veles-
macedonia-fake-news/ 

17 “Fakes Pelosi videos, slowed to make her appear drunk, spread across social media”, 24 May 2019 https://
www.washingtonpost.com/technology/2019/05/23/faked-pelosi-videos-slowed-make-her-appear-drunk-
VSUHDG�DFURVV�VRFLDO�PHGLD�"XWPBWHUP ��EFF��FD��D�
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Disinformation18. As a result of a the communication, representatives of online platforms, 
leading social networks, advertisers and advertising industry agreed on a self-regulatory 
Code of Practice19 to address the spread of online disinformation and fake news. These 
include Facebook, Google, Twitter and Mozilla. Commitments by these organisations 
include transparency in political advertising and closure of fake accounts. Although this self-
regulatory practice is currently in place, an opinion paper by ENISA, the EU Cybersecurity 
Agency, called for regulation of these platforms at an EU level “to ensure a consistent and 
harmonised approach across the EU to tackling online disinformation aimed at undermining 
the democratic process”20, especially in light of the European Parliamentary elections held 
this year.

France

In November 2018, the French government passed two bills aimed at curbing the spread of 
false information during election campaigns. The new law allows candidates and political 
parties to appeal to a judge to help stop false information three months before an election. 
The law also empowers the French national broadcasting agency CSA to suspend television 
channels “FRQWUROOHG�E\�D�IRUHLJQ�VWDWH�RU�XQGHU�WKH�LQÀXHQFH´�RI�WKDW�VWDWH�LI�WKH\�³GHOLEHUDWHO\�
disseminate false information likely to affect the sincerity of the ballot.” Anyone who violates 
WKH�ODZ�FRXOG�IDFH�RQH�\HDU�LQ�SULVRQ�DQG�D�¿QH�RI�¼������21.

Germany

Germany’s Network Enforcement Act ( Netzwerkdurchsetzungsgesetz or “NetzDG”) came 
into force on 1 October 201722. Known colloquially as the “hate speech law”, the Act does not 
create new categories of illegal content. Instead, it aims at enforcing in the online sphere 22 
offences (such as “public incitement to crime”, “insult” and “defamation”) that are already in 
the German Criminal Code (referred to as “unlawful content” in the Act) and holding social 
media platforms responsible for their enforcement.

6SHFL¿F�GHWDLOV�RI�WKH�$FW�DUH�DV�IROORZV��

• The Act applies to providers of large social network platforms with more than 2 million 
registered users in Germany

• 6XFK�SURYLGHUV�VKRXOG�KDYH�DQ�HI¿FLHQW�DQG�WUDQVSDUHQW�SURFHVV�WR�KDQGOH�FRPSODLQWV�RQ�
unlawful content

18 https://ec.europa.eu/digital-single-market/en/news/communication-tackling-online-disinformation-
european-approach

19 https://ec.europa.eu/digital-single-market/en/news/code-practice-disinformation

20 “Election cybersecurity: Challenged and Opportunities”, February 2019
 https://www.enisa.europa.eu/publications/enisa-position-papers-and-opinions/election-cybersecurity-

challenges-and-opportunities

21 “France passes controversial ‘fake news’ law”, 22 November 2018
 https://www.euronews.com/2018/11/22/france-passes-controversial-fake-news-law

22� KWWSV���JHUPDQODZDUFKLYH�LXVFRPS�RUJ�"S ����
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• Upon receiving a complaint, immediate steps need to be taken to investigate if the said 
content in unlawful and should be removed or access should be blocked

• Content that is “manifestly unlawful” should be removed within 24 hours of receiving 
the complaint while other unlawful content should be removed within 7 days, subject to 
certain exceptions.

• The Act also requires providers of social networks that receive more than 100 complaints 
per calendar year about unlawful content to publish half-yearly reports about the handling 
of such complaints 

• $OWKRXJK�WKH�$FW�VSHFL¿HV�WKH�¿QHV�WR�EH�LPSRVHG�IRU�QRQ�FRPSOLDQFH�ZLWK�LWV�SURYLVLRQV��
WKH� )HGHUDO�0LQLVWU\� RI� -XVWLFH� LVVXHG� JXLGHOLQHV� IRU� LPSRVLQJ� ¿QHV� LQ�0DUFK� ����23. 
7KH�PD[LPXP�DPRXQW�RI�¿QHV�LV�¼��PLOOLRQ�IRU�QDWXUDO�SHUVRQV�DQG�¼���PLOOLRQ�IRU�OHJDO�
persons.

Malaysia

Malaysia’s Anti-Fact News Act 2018 (AFNA) came into effect on 11 May 2018 under the 
Barisan Nasional (BN) coalition government led by former Prime Minister Najib Razak24. 
The salient features of the Act are as follows:

• )DNH�QHZV�KDV�EHHQ�GH¿QHG�DV�³DQ\�QHZV��LQIRUPDWLRQ��GDWD�DQG�UHSRUWV��ZKLFK�LV�RU�DUH�
wholly or partly false, whether in the form of features, visuals or audio recordings or in 
any other form capable of suggesting words or ideas”

• The Act provides for extra-territorial application. If any offence under the AFNA is 
committed through fake news concerning Malaysia or a citizen of Malaysia by a person 
outside Malaysia, it will be treated as if the offence was committed within Malaysia.

• The maximum punishment for an offence under this Act is 500,000 Malaysian Ringgit or 
six years’ imprisonment or both.

• Any person affected by a publication containing fake news can apply to Court for an order 
for removal of such publication.

The new Pakatan Harapan Coalition which came into power after the elections held on 9 
May 2018, led by Prime Minister Tun Dr Mahathir Mohamad, has vowed to repeal AFNA.  
According to Dr Mahathir Mohamad, “”When you have a law to prevent people from airing 
views, then we are afraid that the government itself may abuse it, as has happened in the 
past25. An attempt to repeal the Act was defeated by the BN-dominated Dewan Negara (upper 
23 “Network Enforcement Act Regulatory Fining Guidelines”, 22 March 2018
 https://www.bundesjustizamt.de/DE/SharedDocs/Publikationen/NetzDG/Leitlinien_Geldbussen_

HQ�SGI"BBEORE SXEOLFDWLRQ)LOH	Y �

24 Anti-Fake News Act 2018 http://www.federalgazette.agc.gov.my/outputaktap/20180411_803_BI_
WJW010830%20BI.pdf

25 “'U�0��0DOD\VLD�VWDQGV�¿UP�RYHU�UHSHDO�RI�$QWL�)DNH�1HZV�$FW´����$SULO������KWWSV���ZZZ�WKHVWDU�FRP�
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house of the Parliament of Malaysia) but Article 68 of the Federal Constitution of Malaysia 
states that the Dewan Negara can only delay bills for up to a year26. Hence it is only a matter 
of time before AFNA is repealed.

Russia

The Russian Foreign Ministry runs a website which publishes screenshots of articles 
considered to have false information with a seal containing the words “Fake” superimposed 
on them in red27.  In addition, the head of the country’s media regulator has announced plans 
to set up a database of news considered as fake28. 

Singapore

The Protection from Online Falsehoods and Manipulation Act, No 18 of 2019 came into 
effect on 28 June 201929. The preamble to the Act states:

An Act to prevent the electronic communication in Singapore of false statements of fact, to 
suppress support for and counteract the effects of such communication, to safeguard against 
the use of online accounts for such communication and for information manipulation, to 
enable measures to be taken to enhance transparency of online political advertisements, and 
for related matters.

Some key features of the Act are as follows:

• 7KH�$FW�GH¿QHV�D�VWDWHPHQW�DV�IDOVH�³LI�LW�LV�IDOVH�RU�PLVOHDGLQJ��ZKHWKHU�ZKROO\�RU�LQ�SDUW��
and whether on its own or in the context in which it appears”

• Communication in Singapore refers to when the statement or material is made available to 
one or more end-users in Singapore on or through the internet, SMS or MMS.

• 7KH�$FW� LPSRVHV� ¿QHV� DQG� LPSULVRQPHQWV�� ZKLFK� KDYH� EHHQ� GLIIHUHQWLDWHG� EDVHG� RQ�
whether the offender is an individual or others such as an internet service provider. The 
¿QHV�FDQ�UHDFK�XS�WR�6��������LQ�WKH�FDVH�RI�LQGLYLGXDOV�DQG�6���PLOOLRQ�IRU�RWKHUV�

• Any Minister can issue orders to a Competent Authority established under the Act to 
address false statements of fact if the Minister is of the opinion that it is in the public 
interest to do so. 

• 7KH�$FW� VSHFL¿HV� WKH�YDULRXV�RUGHUV� WKDW� D�0LQLVWHU�FDQ� LVVXH� �WHUPHG�DV�³GLUHFWLRQV´��

P\�QHZV�QDWLRQ������������GU�P�PDOD\VLD�VWDQGV�¿UP�RYHU�UHSHDO�RI�DQWL�IDNH�QHZV�DFW�

26 “No silver bullet for fake news in a new Malaysia”, 12 January 2019
 https://thediplomat.com/2019/01/no-silver-bullet-for-fake-news-in-a-new-malaysia/

27 The Ministry of Foreign Affairs of the Russian Federation: http://www.mid.ru/en/nedostovernie-publikacii

28 “Russia to set up fake news database”, 16 May 2019 https://www.themoscowtimes.com/2019/05/16/russia-
to-set-up-fake-news-database-a65613

29� �KWWSV���VVR�DJF�JRY�VJ�$FWV�6XSS���������3XEOLVKHG���������"'RF'DWH ��������
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such as Correction Direction, Stop Communication Direction and Targeted Correction 
Direction.

• $�SHUVRQ�PD\�DSSHDO�DJDLQVW�D�'LUHFWLRQ�WR�WKH�+LJK�&RXUW�EXW�RQO\�DIWHU�DSSO\LQJ�¿UVW�WR�
the Minister who issued such Direction to vary or cancel it and if the Minister has refused 
the application either in whole or in part. 

Measures Taken By Organisations

6RPH�RI� WKH�PHDVXUHV� WDNHQ� E\� VRFLDO�PHGLD� SODWIRUPV� WR� WDFNOH� IDNH� QHZV� DUH� LGHQWL¿HG�
below:

Facebook 

• ,Q�WKH�¿UVW�TXDUWHU�RI�������)DFHERRN�KDG�GLVDEOHG�����ELOOLRQ�IDNH�DFFRXQWV��FRPSDUHG�WR�
����PLOOLRQ�LQ�WKH�¿UVW�TXDUWHU�RI�����30. 

• Since 2016, Facebook has a fact checking service where in certain countries, it collaborates 
ZLWK� WKLUG�SDUW\� RUJDQLVDWLRQV� FHUWL¿HG� E\� WKH� ,QWHUQDWLRQDO� )DFW� &KHFNLQJ� 1HWZRUN�
to identify and review false news31. In Sri Lanka, the fact checking is done by Agence 
France-Presse (AFP)32.

• Facebook is a signatory to EU’s Code of Practice on Disinformation (described in the 
previous section) 

• Facebook has also announced that it will diminish the reach of anti-vaccination information 
on its platform33

Google

In a white paper34 presented at the Munich Security Conference, Google detailed out how 
LW� ¿JKWV� IDNH�QHZV�� RU� ³GLVLQIRUPDWLRQ´� DV� WKH�&RPSDQ\� FDOOV� LW�� RQ� LWV� SODWIRUPV� VXFK� DV�
*RRJOH�1HZV��*RRJOH�6HDUFK� DQG�<RX7XEH��*RRJOH� GH¿QHV� GLVLQIRUPDWLRQ� DV� ³GHOLEHUDWH�
efforts to deceive and mislead using the speed, scale, and technologies of the open web”. The 
company’s approach to tackling misinformation is based on a framework of three strategies: 
make quality count in the Company’s ranking systems, counteract malicious actors and give 
XVHUV�PRUH�FRQWH[W�DERXW�WKH�LQIRUPDWLRQ�WKH\�VHH��7KH�SDSHU�SURYLGHV�VSHFL¿F�GHWDLOV�RI�KRZ�
the Company implements these strategies to their various online platforms and advertising 
systems.
30 “Facebook removes a record 2.2 billion fake accounts”, 23 May 2019 https://www.bloomberg.com/news/

DUWLFOHV������������IDFHERRN�UHPRYHG�����ELOOLRQ�IDNH�DFFRXQWV�LQ�¿UVW�TXDUWHU�

31� KWWSV���ZZZ�IDFHERRN�FRP�KHOS�SXEOLVKHU����������������"KHOSUHI IDTBFRQWHQW

32 https://factcheck.afp.com/afp-sri-lanka

33 “Facebook will crackdown on anti-vaccine content”, 3 July 2019
 https://www.wired.com/story/facebook-anti-vaccine-crack-down/

34 How Google Fights Disinformation, February 2019
 https://storage.googleapis.com/gweb-uniblog-publish-prod/documents/How_Google_Fights_

Disinformation.pdf
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Whatsapp 

Whatsapp has set a limit on the number of recipients to whom a message can be forwarded to. 
Previously, a user can forward a message to up to 20 recipients. This has been now limited to 
5, primarily in light of the violence which occurred in India.

However, while this will act to curb the forwarding of messages to individuals, it will have 
YHU\�OLWWOH�HIIHFW�ZKHQ�WKH�PHVVDJH�LV�IRUZDUGHG�WR�:KDWVDSS�JURXSV�ZKHUH�WKH�RI¿FLDO�OLPLW�
per group is 256 members. 

Twitter

In June 2019, Twitter acquired Fabula AI, a London-based start-up company that claims it is 
able to identify “fake news” quickly35. In an announcement, Twitter stated that the technology 
employed by Fabula will be used to help people feel safe on Twitter and help them see relevant 
information36.

Arguments against Regulation of Fake News

The argument that is commonly made against the use of regulation to combat fake news is that 
it limits freedom of speech and could be used by governments to suppress dissent. 

In relation to Singapore’s Protection from Online Falsehoods and Manipulation Act, some of 
the arguments37 put forward before the passing of the Bill were:

• It places too much power in the hands of the Executive as a Minister is able to declare 
that an article contains false statements of fact and request for correction orders. To this, a 
counter-argument has been made that there is an appeals mechanism to the Courts.

• 3UREOHPV�ZLWK�GH¿QLWLRQV��7KH�$FW�GRHV�QRW�GH¿QH�³IDFW´�DQG�GRHV�QRW�FRYHU�RSLQLRQV��
7KH�GH¿QLWLRQ�RI�³SXEOLF�LQWHUHVW´�LV�DOVR�WRR�ZLGH�

An article by the Transatlantic Working Group38� KLJKOLJKWV� ¿YH� LVVXHV� DULVLQJ� IURP� WKH�
imposition of controls on fake news under the NetzDG of Germany as follows:

• Over-removal: the review of unlawful content would require expertise in German 
language and jurisprudence. The complaints would also require case-by-case analysis and 
LQYHVWLJDWLRQV��*LYHQ�WKH�WLJKW�GHDGOLQHV�DQG�KHDY\�¿QHV��VRFLDO�PHGLD�FRPSDQLHV�ZRXOG�

35 Twitter buys tech start-up that claims to quickly spot fake news, 4 June 2019
 https://www.independent.co.uk/news/world/americas/twitter-fake-news-fabula-ai-misinformation-

machine-learning-a8942091.html

36 “Twitter acquires Fabula AI to strengthen its machine learning expertise”, 3 June 2019 https://blog.twitter.
com/en_us/topics/company/2019/Twitter-acquires-Fabula-AI.html

37 “Law Minister K Shanmugam addresses concerns over proposed online falsehoods and manipulation 
law”, ChannelNewsAsia, 7 May 2019 https://www.channelnewsasia.com/news/singapore/k-shanmugam-
deliberate-online-falsehoods-law-addresses-concerns-11511428

38  “An analysis of Germany’s NetzDG law”, Heidi Tworek and Paddy Leerssen, 15 April 2019 https://www.
ivir.nl/publicaties/download/NetzDG_Tworek_Leerssen_April_2019.pdf
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be encouraged to remove content without conducting detailed investigations. This would 
lead to “over-removal” of content.

• Privatised enforcement: It has also been pointed out that assessment of the content is done 
by private organisations and not the courts or democratically legitimated institutions. The 
Act does not require a court order for content to be taken down and there is no independent 
appeals mechanism for victims to seek redress.

• �'H¿QLWLRQ�RI�³XQODZIXO�FRQWHQW´��7KH�$FW�GH¿QHV�XQODZIXO�FRQWHQW�EDVHG�RQ�RIIHQFHV�
already in the Criminal Code of Germany. Critics have argued some of these offences are 
WRR�EURDGO\�GH¿QHG��H�J��³KDWH�VSHHFK´��DQG�VRPH�RIIHQFHV�VXFK�DV�EODVSKHP\�VKRXOG�QRW��
EH�FRQVLGHUHG�DV�RIIHQFHV�LQ�WKH�¿UVW�SODFH39

• The Streisand effect (counterproductive outcomes of censorship): It has also been stated 
that deletion of information may have the unintended consequence of publicizing the 
deleted material more widely. 

• Inspiration for authoritative regimes around the world to restrict speech: The Global 
Network Initiative has claimed that the Act “posed unintended but potentially grave 
consequence for free expression in Germany, across the EU, and worldwide” and expressed 
concerns that it may “empower authoritarian leaders”. 

The Sri Lankan Experience

At the time of writing this article, the Sri Lankan Cabinet has approved a proposal to make 
amendments to the Penal Code and the Criminal Procedure Code that will make the publishing 
and dissemination of fake news which will affect the co-existence among communities and 
national security an offence40. Based on the proposed amendments, a person found guilty of 
VXFK�DQ�RIIHQFH�FRXOG�EH�¿QHG�XS�WR�5XSHHV���PLOOLRQ�RU�D�SULVRQ�WHUP�QRW�H[FHHGLQJ���\HDUV�

$UH�WKH�FXUUHQW�ODZV�LQ�6UL�/DQND�VXI¿FLHQW"

When the Government announced plans of the suggested reforms, critics argued that Sri Lanka 
KDV�VXI¿FLHQW�OHJLVODWLRQ�LQ�SODFH�WR�DGGUHVV�WKH�LVVXH�RI�IDNH�QHZV�DQG�LW�LV�QRW�QHFHVVDU\�WR�
make further changes. The following is a review of the existing legislation to tackle fake 
news.

Emergency Regulations

In the aftermath of the suicide bombings on 21st April 2019, President Maithripala Sirisena 
issued a set of Emergency Regulations on 22nd April 2019, the Emergency (Miscellaneous 

39 “Germany: The Act to improve enforcement of the law in social networks”, August 2017 https://www.
article19.org/wp-content/uploads/2017/09/170901-Legal-Analysis-German-NetzDG-Act.pdf

40 “Cabinet approves strict punishment for fake news that affects National Security and co-existence”, 5 
-XQH� ������ KWWSV���ZZZ�QHZV¿UVW�ON������������FDELQHW�DSSURYHV�VWULFW�SXQLVKPHQW�IRU�IDNH�QHZV�WKDW�
affects-national-security-and-co-existence/; “Sri Lanka government to bring new laws to curb fake news 
and hate speech that jeopardize national harmony and national security”, 6 June 2019 http://srilankabrief.
org/2019/06/sri-lanka-govt-to-bring-new-laws-to-curb-fake-news-hate-speech-that-jeopardize-national-
harmony-national-security/ 
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Provisions and Powers) Regulation, No. 01 of 201941. Section 32 of the regulation states

No person shall, by word of mouth or by any other means whatsoever, communicate, 
disseminate or spread any rumour or false statement which is likely to cause public alarm or 
public disorder.

Section 49 (1) of the said regulation states the penalty for committing the offence as follows:

If any person contravenes or fails to comply with any emergency regulation, or any order or 
UXOH�PDGH�XQGHU�DQ\�VXFK�UHJXODWLRQ�RU�DQ\�GLUHFWLRQ�JLYHQ�RU�UHTXLUHPHQW�LPSRVHG�XQGHU�
any such regulation, he shall be guilty of an offence, and subject to any special provisions 
contained in such regulation, shall on conviction after trial before the High Court without a 
jury or before a Magistrate, be liable to rigorous imprisonment for a term not less than three 
PRQWKV�DQG�QRW�H[FHHGLQJ�¿YH�\HDUV�DQG�WR�D�¿QH�RI�QRW�OHVV�WKDQ�¿YH�KXQGUHG�UXSHHV�DQG�
KXQGUHG�UXSHHV�DQG�QRW�H[FHHGLQJ�¿YH�WKRXVDQG�UXSHHV�

Section 120 of the Penal Code

Whoever by words, either spoken or intended to be read, or by signs, or by visible representations, 
RU�RWKHUZLVH��H[FLWHV�RU�DWWHPSWV�WR�H[FLWH�IHHOLQJV�RI�GLVDIIHFWLRQ�WR�WKH�6WDWH��RU�H[FLWHV�RU�
DWWHPSWV�WR�H[FLWH�KDWUHG�WR�RU�FRQWHPSW�RI�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH��RU�H[FLWHV�RU�DWWHPSWV�
WR�H[FLWH�WKH�3HRSOH�RI�6UL�/DQND�WR�SURFXUH��RWKHUZLVH�WKDQ�E\�ODZIXO�PHDQV��WKH�DOWHUDWLRQ�
of any matter by law established, or attempts to raise discontent or disaffection amongst the 
People of Sri Lanka, or to promote feelings of ill-will and hostility between different classes 
RI�VXFK�3HRSOH��VKDOO�EH�SXQLVKHG�ZLWK�VLPSOH�LPSULVRQPHQW�IRU�D�WHUP�ZKLFK�PD\�H[WHQG�WR�
two years.

([SODQDWLRQ�,W�LV�QRW�DQ�RIIHQFH�XQGHU�WKLV�VHFWLRQ�E\�LQWHQGLQJ�WR�VKRZ�WKDW�WKH�6WDWH�KDYH�
been misled or mistaken in measures, or to point out errors or defects in the Government or 
DQ\�SDUW�RI�LW��RU�LQ�WKH�DGPLQLVWUDWLRQ�RI�MXVWLFH��GHIHFWV��RU�WR�H[FLWH�WKH�3HRSOH�RI�6UL�/DQND�
to attempt to procure by lawful. Means, the alteration of any matter by law established, or to’ 
point out in order to their removal matters which are producing or .have tendency to produce 
feelings of hatred or ill-will between different classes of the People of Sri Lanka. 

International Covenant on Civil and Political Rights (ICCPR)

Sri Lanka has acceded to the aforesaid Covenant on 11th June 1980.

Article 19 of the Covenant states

1. Everyone shall have the right to hold opinions without interference. 

���(YHU\RQH�VKDOO�KDYH�WKH�ULJKW�WR�IUHHGRP�RI�H[SUHVVLRQ��WKLV�ULJKW�VKDOO�LQFOXGH�IUHHGRP�
to seek, receive and impart information and ideas of all kinds, regard less of frontiers, 
either orally, in writing or in print, in the form of art, or through any other media of 

41� ([WUDRUGLQDU\�JD]HWWH�1R���������±����$SULO�������KWWS���GRFXPHQWV�JRY�ON�¿OHV�HJ]���������������B(�
pdf
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his choice. 

���7KH�H[HUFLVH�RI�WKH�ULJKWV�SURYLGHG�IRU�LQ�SDUDJUDSK���RI�WKLV�DUWLFOH�FDUULHV�ZLWK�LW�
special duties and responsibilities. It may therefore be subject to certain restrictions, 
but these shall only be such as are provided by law and are necessary: 

(a) For respect of the rights or reputations of others; 

(b) For the protection of national security or of public order (ordre public), or of public 
health or morals.

International Covenant on Civil and Political Rights (ICCPR) Act, No 56 of 2007

Even though Sri Lanka had acceded to the International Covenant on Civil and Political 
Rights, Act No 56 of 2007 was introduced to address certain political and human rights that 
are in the Covenant but not given any legislative recognition in Sri Lanka.  

Section 3 (1) of the Act states

No person shall propagate war or advocate national, racial or religious hatred that constitutes 
incitement to discrimination, hostility or violence.

The Constitution of the Democratic Socialist Republic of Sri Lanka 1978 (As amended)

Article 14 (1) (a)�(YHU\� FLWL]HQ� LV� HQWLWOHG� WR� IUHHGRP�RI� VSHHFK�DQG�H[SUHVVLRQ� LQFOXGLQJ�
publication; 

Article 15 (2)�7KH�H[HUFLVH�DQG�RSHUDWLRQ�RI�WKH�IXQGDPHQWDO�ULJKW�GHFODUHG�DQG�UHFRJQL]HG�
by Article 14(1)(a) shall be subject to such restrictions as may be prescribed by law in the 
interests of racial and religious harmony or in relation to parliamentary privilege, contempt 
of court, defamation or incitement to an offence.

Article 15 (7)�7KH�H[HUFLVH�DQG�RSHUDWLRQ�RI�DOO�WKH�IXQGDPHQWDO�ULJKWV�GHFODUHG�DQG�UHFRJQL]HG�
by Articles 12, 13(1), 13(2) and 14 shall be subject to such restrictions as may be prescribed 
by law in the interests of national security, public order and the protection of public health 
or morality, or for the purpose of securing due recognition and respect for the rights and 
IUHHGRPV�RI�RWKHUV��RU�RI�PHHWLQJ�WKH�MXVW�UHTXLUHPHQWV�RI�WKH�JHQHUDO�ZHOIDUH�RI�D�GHPRFUDWLF�
society. For the purposes of this paragraph “law” includes regulations made under the law 
for the time being relating to public security. 

Article 15 (8)�7KH�H[HUFLVH�DQG�RSHUDWLRQ�RI�WKH�IXQGDPHQWDO�ULJKWV�GHFODUHG�DQG�UHFRJQL]HG�
by Articles 12(1), 13 and 14 shall, in their application to the members of the Armed Forces, 
Police Force and other Forces charged with the maintenance of public order, be subject to 
such restrictions as may be prescribed by law in the interests of the proper discharge of their 
duties and the maintenance of discipline among them.

Police Ordinance, 16 of 1865 (As amended)
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Section 98

Any person who shall spread false reports with the view to alarm the inhabitants of any place 
ZLWKLQ�6UL�/DQND�DQG�FUHDWH�D�SDQLF�VKDOO�EH�JXLOW\�RI�DQ�RIIHQFH��DQG�EH�OLDEOH�WR�D�¿QH�QRW�
H[FHHGLQJ� WZR� KXQGUHG� UXSHHV�� RU� WR� LPSULVRQPHQW�� ZLWK� RU�ZLWKRXW� KDUG� ODERXU�� IRU� DQ\�
SHULRG�QRW�H[FHHGLQJ� WZHOYH�PRQWKV� ��DQG� LI�KH�VKDOO�EH�FRQYLFWHG�D�VHFRQG� WLPH��RU�VKDOO�
persist in the offence after warning to desist, he shall be liable to corporal punishment not 
H[FHHGLQJ�WZHQW\�ODVKHV�

Computer Crime Act, No. 24 of 2007

Section 6. (1) Any person who intentionally causes a computer to perform any function, 
knowing or having reason to believe that such function will result in danger or imminent 
danger to— 

(a) national security ; 

(b) the national economy ; or 

(c) public order, 

shall be guilty of an offence and shall on conviction be punishable with imprisonment of 
HLWKHU�GHVFULSWLRQ�IRU�D�WHUP�QRW�H[FHHGLQJ�¿YH�\HDUV�

In light of the above-mentioned legislation, does Sri Lanka need further legislation to 
FRQWURO�WKH�VSUHDG�RI�IDNH�QHZV"�,Q�P\�RSLQLRQ��ZH�GR��7KLV�LV�GXH�WR�WKH�VKHHU�PDJQLWXGH�
of complications that arise when information is spread via the Internet, as opposed to the 
traditional methods of spreading news such as via the television, radio or newspapers.

Reasons as to why we need new legislation

• :KDW�LV�FRQVLGHUHG�DV�IDNH�QHZV"�7KH�H[LVWLQJ�OHJLVODWLRQ�WHQGV�WR�IRFXV�RQ�IDNH�QHZV�
that affects society as a whole and not individuals. For example, Section 98 of the Police 
Ordinance refers to false reports that “alarm” or “create a panic”. Computer Crime Act 
refers to actions that will have an effect on “national security”, “the national economy” 
or “public order”. The Emergency Regulations also focus on “public alarm” or “public 
disorder”. Within such a framework, will fake news that affects the election campaign of 
D�FDQGLGDWH�EH�FRQVLGHUHG�DV�DQ�RIIHQFH"

• :KR�FDQ�EH�KHOG�OLDEOH�IRU�WKH�RIIHQFH"�,V�LW�WKH�SHUVRQ�ZKR�FUHDWHG�WKH�QHZV�RU�WKH�SHUVRQ�
UHVSRQVLEOH�IRU�GLVVHPLQDWLQJ�WKH�QHZV�RU�ERWK"�)RU�H[DPSOH��WKH�(PHUJHQF\�5HJXODWLRQV�
UHIHU�WR�³FRPPXQLFDWH��GLVVHPLQDWH�RU�VSUHDG´��+RZHYHU��WKHUH�LV�QR�GH¿QLWLRQ�JLYHQ�WR�
WKH�WHUP�³FRPPXQLFDWH´��'RHV�LW�LQFOXGH�FUHDWLRQ�DV�ZHOO"�

• Complaint mechanism: The current legislation does not specify where complaints should 
be addressed to and the procedure in place to follow-up on these complaints. 

• :KDW�LV�WKH�HQIRUFHPHQW�PHFKDQLVP"�(YHQ�WKRXJK�XQGHU�WKH�FXUUHQW�OHJLVODWLRQ��DFWLRQ�
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can be taken against individuals or corporations within Sri Lanka, there is no mechanism 
to take action against social media platforms. For example, in certain instances, it is 
GLI¿FXOW�WR�GHWHUPLQH�ZKR�WKH�UHDO�SHUSHWUDWRUV�DUH��2QH�UHDVRQ�IRU�WKLV�LV�EHFDXVH�RQOLQH�
platforms allow for the registration of fake identities or accounts. The current legislation 
does not specify if action can be taken against social media platforms to take down these 
fake identities or accounts. In addition, the source from which the fake news originates or 
is disseminated from could be overseas. In such an instance, the existing legislation is not 
clear as to whether action can be taken against such a person.

• :KDW�LV�WKH�DSSHDOV�PHFKDQLVP"�,W�LV�D�QDWXUDO�WHQGHQF\�IRU�SHRSOH�WR�VKDUH�LQIRUPDWLRQ��
mainly information on issues that go into their fundamental beliefs or deep-rooted fears. 
This is especially true during times of crises, where information that warns of an existing 
or imminent threat will be shared immediately by a person without verifying if it is 
the truth or not as the focus would be to warn and save as many people as possible. 
Unknowingly, the person would be committing an offence. In such instances, what is the 
DSSHDOV�PHFKDQLVP�DYDLODEOH�WR�WKH�RIIHQGHU"

These are some of the reasons as to why reforms are needed. In addition, it would also be 
useful to create public awareness on both existing and proposed legislation so that people are 
aware as to what constitutes as an offence under these legislations. 

“The liberty to communicate (and receive) information has a similar place in a free society 
but it is important always to remember that it is the communication of information not 
misinformation which is the subject of this liberty. There is no human right to disseminate 
information that is not true. No public interest is served by publishing or communicating 
misinformation. The working of a democratic society depends on the members of that society 
being informed not misinformed. Misleading people and the purveying as facts statements 
which are not true is destructive of the democratic society and should form no part of such a 
society. There is no duty to publish what is not true: there is no interest in being misinformed.”

Lord Hobhouse in the case of Reynolds v Times Newspapers Limited and Others42 

42  [1999] 4 All ER 609, at page 657



202

53rd Meezan

Law Students' Muslim Majlis 2018/2019

Criminal Law and Mental  
Health Disorders

By D.M.Reevs
Sri Lanka Law College (Final Year)

BA Social Science OUSL, Higher Dploma in International Relations (BCIS)
 

Introduction 

September 19th�� ����� D� ¿YH� MXGJH� &RXUW� RI�$SSHDO� LQ� 6LQJDSRUH� GLVPLVVHG� SURVHFXWLRQ¶V�
appeal against an intellectually disabled 17 year old boy’s sentence of reformative training, 
for rape he committed in November 2014.  The teenager, who was 14 at the time, had an IQ 
of 61 and the mental age between 8 and 10. His victim who was also a school mate was 16 
at the time and had an IQ of 50. According to a news report on the day the events took place, 
the accused hid behind a wall waiting for the victim and after professing his love, sexually 
assaulted her when she did not respond. He has even threatened to harm her with a knife if 
she did not oblige to his acts.  Though prosecution appealed for a prison sentence of 15 to 18 
years with at least 15 strokes of cane, Court of Appeal held “prison and caning is unwarranted 
IRU�DQ�RIIHQGHU�ZKR�ODFNV�VXI¿FLHQW�PDWXULW\�DQG�XQGHUVWDQGLQJ�WR�MXGJH�KLV�RZQ�FRQGXFW´�

Considering law’s application of the test of reasonable prudent man to judge whether one 
should be punished for the way he behaved, it is an established fact that a mentally disabled 
cannot be expected to understand the consequences of his behavior. No one despite all 
information available understands this fact to the level of a person who has mentally disabled 
family members or bears the responsibility of taking care of such persons. But what about the 
YLFWLPV�DQG�WKHLU�IDPLOLHV¶�SRLQW�RI�YLHZ"�

This article attempts to look at the current stance of law on the mentally disabled and whether 
law has evolved with the pace of knowledge spreading on mental health disorders. 

Mentally disabled and reasonably prudent man

When we consider the above case in Singapore one can argue that considering the teenager’s 
behavior, he was well aware of what he was doing. Matter gets even more complicated 
considering the fact the victim too had a low IQ hence, leaving us with thoughts on inability 
to defend herself as an average girl. So should he be punished like any other rapist for the 
LUUHSDUDEOH�KDUP�KH� FDXVHG� WR� WKH�JLUO"� �%XW� WKH� IDFW� WKDW� KH�EHKDYHG� LQ� D� FHUWDLQ�PDQQHU�
knowing he would get the desired result does not mean he had the capacity to analyze all 
necessary details such as consequences and morality to the level of a reasonable prudent man. 
That is why grave and sudden provocation is accepted as a special exception to the offence 
of murder under section 294 of the Penal Code of Sri Lanka.  The exception states “culpable 
homicide is not murder if the offender whilst deprived of the power of self-control by grave 
and sudden provocation…”.  A person under grave and sudden provocation though acts with 
a desired result at that point of time, law recognizes the fact that he is not in a state of mind to 
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make a logical decision considering the consequences.  

In the obiter dicta of the David Appuhamy case (53 NLR 313) Nagalingam S.P.J stated “ It  
is  easy  to  conceive  of  cases  where  the same  act  of  grave  provocation  may  produce  
different  results  in  different individuals.  In  the  case  of  a  man  who  has  cultivated  self-
restraint,  he would  not  lose  his  power of  self-control,  while  a  man  of  quick  temper 
would  lose  his  powers  of  self-control.  Is  it, then,  to  be  held  that  the identical  act  of  
SURYRFDWLRQ��LV��JUDYH��LQ��WKH��ODWWHU��FDVH��ZKLOH��QRW��LQ��WKH�IRUPHU�FDVH�"��&DQ�LW�EH�VDLG�WKDW�
the policy of the law is to deal lightly with  a  man  who  has  a  quick  temper  as  against  
D��PDQ��ZKR�KDV��FRQWURO�RI��KLV��SDVVLRQV�"´��7KH�REMHFWLYH�WHVW�FDUULHG�RXW�LQ�FRQVLGHULQJ�
whether there was a grave and sudden provocation is carried out against reasonable prudent 
man who carries characteristics peculiar to the class of society to which the accused belonged. 
On such logic it seems natural to compare a mentally disabled person’s behavior and tolerance 
level with those of the same condition. 

Insanity

For an act of a particular individual to be considered wrongful there must be a guilty mind in 
connection with it. In order for a Prosecutor to ensure conviction of an offender he must prove 
beyond reasonable doubt the identity of the accused, Actus reus, and Mens rea (Guilty mind). 
Criminal responsibility cannot be imposed on a person unless element of mens rea is proven 
-Actus non facit reum nisi mens sit rea” (mere doing of an act will not constitute guilt unless 
there be a guilty mind)

0DMRULW\� RI� WKH� RIIHQFHV� GH¿QH� LQWHQWLRQ� DQG� PLQGVHW� UHODWHG� ZLWK� FRQVHTXHQFHV�� H�J��
dishonestly, negligently, willfully, knowingly, maliciously and fraudulently. Exceptions to 
these which can be proven medially are intoxicated (involuntarily), postpartum depression, 
mindset of a child and insanity.  

,QVDQLW\�ZDV�¿UVW�JLYHQ�D�OHJDO�GH¿QLWLRQ�LQ�WKH�M’Naghten case (1843). Daniel M’Naghten a 
Scottish woodturner with a radical political view, was under the belief that we was persecuted 
by the Tories and was followed by their spies. He even stated this to others including his 
father who at the time was the Glasgow Commissioner of Police and a MP. Everyone who 
was aware of this situation treated it as being delusional. In January 1843, M’Naghten shot 
the Prime Minister's private secretary, civil servant Edward Drummond believing him to be 
Prime Minister Robert Peel. At trial the position of insanity was taken up as defence. The case 
laid down rules on insanity as a defence which are summarized as follows;

Every person is presumed to be sane until contrary is proven. 

It is a defence that when the offence was committed suspect due to disease of mind, 
accused was not in a state to understand the nature or quality of his action. 

When a man commits a wrongful act under delusion concealing him from the true 
nature of the act he is committing, his responsibility is to the same degree as if the facts 
he imagined really took place.
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Later, English Law introduced the defence of “diminished responsibility” under the Homicide 
Act 1957. The defence can establish that the accused is suffering from an abnormality of 
mind, impairing his mental responsibility of his acts. 

(DUO\�ODZV�RI�6UL�/DQND�RQ�PHQWDO�KHDOWK�ZHUH�LQÀXHQFHG�E\�OXQDF\�ODZV�LQ�%ULWDLQ���/HW�XV�
now focus on current laws applicable for the mentally disabled in the context of criminal law 
plea of “unsoundness of mind”.

Section 77 of the Penal Code of Sri Lanka states as follows;

“Nothing is an offence which is done by a person who, at the time of doing it, by reason of 
unsoundness of mind, is incapable of knowing the nature of the act, or that he is doing what 
is either wrong or contrary to law.”

Therefore, if an accused proves on a balance of probability that he was incapable of 
comprehending the nature of his act due to unsoundness of mind, he should be acquitted.  
:KDW�DERXW�WKH�YLFWLP"�6HFWLRQ����RI�WKH�3HQDO�&RGH�RI�6UL�/DQND�VWDWHV��HYHU\�SHUVRQ�KDV�WKH�
same right of private defence against an act by a person of unsound mind, which is an offence 
but not considered an offence due to the fact of unsoundness of mind. 

On the matter of proving the unsoundness of mind, Section 45 of the Evidence Ordinance 
applies. This section speaks of relevancy of opinions of experts.  Illustration (b) of the said 
section states;

“The opinions of experts upon the question whether the symptoms exhibited by A commonly 
show unsoundness of mind, and whether such unsoundness of mind usually renders persons 
incapable of knowing the nature of the acts which they do, or of knowing that what they do is 
either wrong or contrary law, are relevant.”

7KXV��D�GRFWRU�ZLWK�0%%6�TXDOL¿FDWLRQ�TXDOL¿HG�WR�SHUIRUP�D�SV\FKLDWULF�HYDOXDWLRQ�PD\�
provide a report on the mental condition of a person claiming unsoundness of mind.

Chapter XXXI of the Code of Criminal Procedure Act, No. 15 of 1979, provides for procedure 
regarding persons of unsound mind. Section 374 of the said Act states when a Magistrate’s 
Court holding an inquiry of a trial has reason to believe that the accused is of unsound mind 
and consequently incapable of making his defence, it shall inquire into the fact of such 
XQVRXQGQHVV�DQG�VKDOO�FDXVH�VXFK�SHUVRQ�WR�EH�H[DPLQHG�E\�WKH�*RYHUQPHQW�PHGLFDO�RI¿FHU�
RI�WKH�GLVWULFW�RU�VRPH�RWKHU�PHGLFDO�RI¿FHU«�6HFWLRQ�����SURYLGHV�WKH�SURFHGXUH�IRU�D�SHUVRQ�
committed before High Court but appears to be of unsound mind. In such case, trial of the fact 
of the unsoundness of mind and incapacity of the accused shall be deemed part of his trial. In 
a bail application, court may release a person of unsound mind under section 376, provided 
VXI¿FLHQW�VHFXULW\�LV�JLYHQ�WKDW�VXFK�SHUVRQ�ZLOO�EH�SURSHUO\�WDNHQ�FDUH�RI�QRW�WR�KDUP�KLPVHOI�
RU�DQ\�RWKHU�SHUVRQ��,I�VXFK�VXI¿FLHQW�VHFXULW\�LV�QRW�JLYHQ��FRXUW�VKDOO�UHSRUW�WKH�FDVH�WR�WKH�
Minister and the Minister may by writing under the hand of the Secretary to the Ministry order 
WKH�DFFXVHG�WR�EH�FRQ¿QHG�LQ�D�PHQWDO�KRVSLWDO�RU�RWKHU�VXLWDEOH�SODFH��(YHQ�ZKHQ�D�SHUVRQ�LV�
acquitted on the ground of unsound mind, under section 381 court can report the case for the 
orders of the Minister to be kept in safe custody. 
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Similar to the Mental Disease Ordinance of 1873 the above provisions seem to heavily focus 
on institutionalizing or detention of persons affected by mental illnesses. 

Mental Conditions except Insanity

In terms of the capacity of a person, English law under the Lunacy Act (1890-1930) and 
0HQWDO� 'H¿FLHQF\�$FW� ������������ FDWHJRUL]HV� SHRSOH�ZLWK�PHQWDO� GLVDELOLWLHV�³0HQWDOO\�
GHIHFWLYH�SHUVRQV´�DUH�GH¿QHG�DV�PHQWDOO\�GHIHFWLYH�SHUVRQV�ZKR�VXIIHU�IURP�D�FRQGLWLRQ�RI�
DUUHVWHG�GHYHORSPHQW�RI�PLQG�H[LVWLQJ�EHIRUH�WKH�DJH�RI�HLJKWHHQ��7KH\�ZHUH�FODVVL¿HG�LQWR���
JURXSV�XQGHU�WKH�0HQWDO�'H¿FLHQF\�$FW�������

,GLRWV���SHUVRQV�VR�PHQWDOO\�LQ¿UP�WKDW�WKH\�FDQQRW�JXDUG�WKHPVHOYHV�DJDLQVW�FRPPRQ�
physical dangers

Imbeciles – persons incapable of managing their own affairs

)HHEOH�PLQGHG� SHUVRQV� ±� SHUVRQV� RI� OHVVHU� GHJUHH� RI�PHQWDO� LQ¿UPLW\�ZKR� UHTXLUH�
supervision. 

Moral defectives – persons having strongly vicious or criminal propensities.

However, with the development of medical science society is more aware of complex mental 
FRQGLWLRQV�ZKLFK�DUH�FRQVLGHUHG�DV�GLVDELOLWLHV��+HQFH��WKH�DERYH�FODVVL¿FDWLRQ�FDQ�EH�IRXQG�
to be a derogative way of describing such mental conditions. 

Section 37 of the Protection of The Rights Of Persons With Disabilities Act, No. 28 of 1996, 
GH¿QHV��SHUVRQ�ZLWK�GLVDELOLW\��DV�DQ\�SHUVRQ�ZKR��DV�D�UHVXOW�RI�DQ\�GH¿FLHQF\�LQ�KLV�SK\VLFDO�
or mental capabilities, whether congenital or not, is unable by himself to ensure for himself, 
wholly or partly, the necessities of life. 

Mental Health Act Draft (2007) which was an attempt to repeal the Mental Diseases Ordinance 
VWDWHV�³�(YHU\�UHIHUHQFH�WR��XQVRXQG�PLQG��DQG��PHQWDOO\�GH¿FLHQW�SHUVRQ��LQ�DQ\�ZULWWHQ�ODZ�
RU�GRFXPHQW�UHODWLQJ�WR�WKLV�$FW�VKDOO�EH�UHDG�DQG�FRQVWUXHG�DV�D�UHIHUHQFH�WR��PHQWDO�LOOQHVV��
ZLWKLQ�WKH�PHDQLQJ�RI�WKDW�H[SUHVVLRQ�DV�XVHG�LQ�WKLV�$FW�´�,W�IXUWKHU�SURYLGHV�WKH�GH¿QLWLRQ�
of “mental illness” as condition listed as an ICD-10 diagnosis which seriously impairs, 
either temporarily or permanently the mental functioning of a person and is characterized 
by the presence in the person of any one or more of the following symptoms: delusions, 
hallucinations, serious disorder of thought form, a severe disturbance of mood, sustained or 
repeated irrational behaviour indicating the presence of one or more of the symptoms referred. 
In other words mental illnesses include disorders such as schizophrenia, severe depression, 
bipolar disorder, delirium, and dementia.

%XW�ZKDW�DERXW�WKRVH�ZKR�VXIIHU�IURP�$XWLVP�6SHFWUXP�'LVRUGHUV"�$�QHXURGHYHORSPHQWDO�
condition that is characterized by impairments in social-communication and the manifestation 
of repetitive and/or unusual behaviors. Such persons would fall into the category of 
intellectually impaired persons as stated in the Singapore case above. Section 75 of the Penal 
Code of Sri Lanka ( as amended) states nothing is an offence done by a child below 12 years 
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and section 76 states nothing is an offence done by a child above 12 years and under 14 who 
KDV�QRW�DWWDLQHG�VXI¿FLHQW�PDWXULW\��7KHVH�VHFWLRQV�DUH�OLPLWHG�WR�DQ�DJH�JURXS��7KLV�UDLVHV�
a question with regard to those who may be physically mature than ages of 14 or 12 with 
a mentality of a child younger than stated due to autism. This has been discussed in many 
FRXQWULHV�GXH�WR�ODFN�RI�FOHDUO\�GH¿QHG�SURYLVLRQ�RI�GHIHQFHV�DYDLODEOH�IRU�DQ�LQWHOOHFWXDOO\�
impaired person. Mental Health (Criminal Procedure) Act 1990 No. 10 New South Wales 
GH¿QHV��PHQWDO�FRQGLWLRQ��DV�D�FRQGLWLRQ�RI�GLVDELOLW\�RI�PLQG�QRW�LQFOXGLQJ�HLWKHU�PHQWDO�
illness or developmental disability of mind.

In the US case of  Penry v Lynaugh (1989) (a case which concerned whether instructions 
given to a Texas jury were constitutionally adequate to emphasize the mitigating factors in 
sentencing of mental retardation), accused who had an IQ between 50 and 63 was charged for 
rape and murder. Although he was 22 years of age, his mind was of a six and a half year old 
child. He raised the defence of insanity and provided psychiatric evidence for the same. Under 
Texas law he was sentenced to death. In another US case, Atkins vs. Virginia, the Virginia 
Supreme Court was not willing to commute Atkins’ sentence of death to life imprisonment 
‘merely because of his IQ score.Still many legal systems use insanity as a defence to include 
autism as a mitigatory factor in a criminal trial . However, this could pose challenges to higher 
functioning autistic individuals.  

Hence the best solution is to make clear legislative provisions for those with mental disability 
allowing them to take a more suitable defence than insanity. The fact remains those with 
intellectual impairment though not prone to commit crimes do not have the same tolerance 
level or understanding of consequences as a person with average or above average IQ. Just as 
children are hyperactive and do not understand consequences of their actions till they get hurt, 
they cannot comprehend social norms and moral standards as those who are considered normal 
do. In the case of a child, such child learns from experience. But convicting an intellectually 
impaired person for a crime, who does not comprehend consequences at the time of offence or 
lacks the logical thinking to prevent such an act, seems inhuman, as it is questionable whether 
the system can achieve objectives such as deterrence, rehabilitation and restoration from such 
a conviction. Convicting such a person seems no differet to convicting a child. Since medical 
science has come a long way and people are more aware of mental illnesses and disorders, it 
is time to move away from archaic laws that govern such sensitive matters. 
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Damages Claims for Personal Injuries 
and Fatalities Due to Negligence

By Amaa Jayawardena
Sri Lanka Law College (Final Year)

DipM (CIM)

1. Introduction
2. Remedies available in delictual actions
3. Types of Damages
4. The quantum of damages under different heads
5. Parties to an action
6. Conclusion 

(1). INTRODUCTION 

In today’s context, it would be of substantial value to any person to understand the basic 
principles and framework relating to actions for damages arising from personal injuries and 
fatal accidents. The remedies provided by the Roman Dutch Law in pursuit of the same are 
immense.

The laws applicable to delictual actions in Sri Lanka, the Lex Aquilia and the Actio Injuriarum, 
are founded on Roman principles dating back centuries ago.

The Lex Aquilia, thought to be a plebiscite proposed by the tribune Aquilius to the Plebs in the 
year 287 BC, is essentially aimed at granting compensation for patrimonial loss; i.e: losses 
incurred in respect of property, business or prospective gains. 

The action for Injuria, or wrongs against the person, dignity or reputation of someone, 
DOORZLQJ�WKH�YLFWLP�WR�UHFRYHU�IURP�WKH�ZURQJGRHU�ZDV�HDUOLHU�EDVHG�RQ�D�SUHVFULEHG�¿[HG�
money penalty. This was superseded through praetorian edicts allowing the penalty to be 
assessed by a judex according to the gravity of the offence.

These Roman principles were developed and expanded upon by the jurists of Holland, 
and later came to be embraced as the residuary law of the island as declared by the British 
Proclamation of 1799. In the modern day, the Roman Dutch law has also taken on certain 
characteristics of English Tort Law through judicial decisions awarded by Courts. Therefore, 
all of these aspects tend to be taken into consideration when assessing the extent or quantum 
of damages to be awarded.
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(2). REMEDIES AVAILABLE IN DELICTUAL ACTIONS

The main objective of resorting to a delictual action is to obtain damages or compensation 
for injuries or losses sustained. However, McKerron1 sets out the available remedies in the 
following manner:

 1. Extra Judicial Remedies :

Remedies by way of self-help

o� The victim of a wrong is entitled to help himself by his own act when 
the law cannot help him in time to prevent his suffering irreparable 
injury2

 2. Judicial Remedies : 

o� Remedies by way of an action at law

I. Damages

II. Interdict

Of these the remedy of Damages is the most preferred remedy for almost every kind of civil 
wrong.

(3). TYPES OF DAMAGES

Black’s Law Dictionary3 refers to ‘Damages’ as “money claimed by, or ordered to be paid to, 
a person as compensation for loss or injury”. 

In making awards of damages, the Court distinguishes between several types of damages:

3(&81,$5<�
PATRIMONIAL 
DAMAGES

For calculable monetary loss sustained by the Plaintiff in 
consequence of the wrong complained of

Eg: Medical expenses

121�3(&81,$5<�
DAMAGES

For losses not arising through the expenditure of money

Eg: Loss of eyesight as a result of the Defendant’s negligence

1  R.G. McKerron, The Law of Delict

2  London and S.A. Exploration Co. v. Rouliot(1890) 8 SC 75, 98

3  8th Edition
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SENTIMENTAL DAM-
AGES

Awarded as solatium for wounded feelings/ mental pain and 
suffering, generally awarded when the wrong complained of 
is an injuria

SPECIAL DAMAGES Losses which can be proven with relative precision, aris-
ing from special circumstances of the case and therefore not 
presumed.

Eg: Exact amount spent on hospital bill
GENERAL DAMAGES For losses which cannot be proven precisely and which is 

GLI¿FXOW�WR�EH�TXDQWL¿HG��SUHVXPHG�WR�EH�D�QDWXUDO�RU�SURED-
ble consequence of the defendant’s act. 

Eg:   Pain and suffering undergone by the Plaintiff 
REAL DAMAGES Compensation for actual loss suffered.
NOMINAL DAMAGES An award not to compensate the Plaintiff for any actual loss 

suffered, but simply a token sum to recognize the infringe-
ment of his/her rights by the Defendant.

(;(03/$5<�381,-
TIVE DAMAGES

Where the Defendant has been guilty of any high-handed, 
insolent, vindictive or malicious behavior, these are awarded 
to punish the Defendant and deter him from acting so again, 
and also to serve as an example to other offenders3.1. 

&203(16$725<�
DAMAGES

An award to indemnify Plaintiff/ put the damaged property 
back to its original condition.

Eg: Cost of repairing a damaged vehicle
CONTEMPTUOUS 
DAMAGES

A WULÀLQJ�VXP of (nominal) damages awarded where, al-
though the Plaintiff is technically entitled to succeed, the 
Court is of the opinion that the action should not have been 
brought in3.2.

PROSPECTIVE DAM-
AGES

Future damages, which, based on the facts pleaded and 
proved by the Plaintiff, can reasonably be expected to occur. 

Eg: Medical expenses to be incurred in the future

3.1. Dolby v. Soffantini 1935 E.D.L. 119

3.2. Dr. Wickema Weerasooria, Law Governing Insurance and Negligence Damages and Third Party Motor 
Claims, 383
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(4). THE QUANTUM OF DAMAGES UNDER DIFFERENT HEADS

In a study done by Dr. A.R.B. Amerasinghe in 1971 titled “Compensation for Road Accidents 
LQ�&H\ORQ´��KH�LGHQWL¿HV�WKH�FRPSXWDWLRQ�RI�GDPDJHV�XQGHU�WKH�IROORZLQJ�KHDGV4:

x� Medical expenses 

o� Past

o� Future

o� Ancillary

x� Loss of earnings

o� Deferred earnings

o� /RVV�RI�SUR¿WV

o� Loss of future earnings

x� Non-pecuniary losses

o� Impairment of bodily integrity

o� Pain and suffering

o� Loss of the pleasures/amenities of life

o� Shortening of life

o� 'LV¿JXUHPHQW

o� Post-traumatic neurosis

o� Damages for nervous shock

4.1 ) PECUNIARY LOSSES

4.1.1 ) Past medical expenses 

Expenses already incurred in the form of medical treatment, hospital and doctors’ charges, 
cost of medication, cost of attendants, costs of extra nourishment etc. may all be recoverable 
as special damages if it can be proved that they were reasonably incurred in order to cure or 
treat the injuries caused by the accident or negligence or intentional act as the case may be.

Provided that the liability has been properly incurred, the expenses may be recovered even 
though the Plaintiff is yet to make the payment.5  

4 “Compensation for Road Accidents in Ceylon” Dr. A.R.B. Amerasinghe, Journal of Ceylon Law (Vol. 2, 
Dec. 1971)

5 Allen v Waters & Co. (1935) 1 KB 200
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4.1.2 )  Future medical expenses

Prospective expenses must be limited to the cash value of the probability or possibility of 
expenses being incurred6 when considered in the assessment of general damages.

In Samitha Samanmali v. BMICH7, the Plaintiff was awarded Rupees 110 million as future 
medical expenses due to the delicate nature of the injuries sustained. 

4.1.3 )  Ancillary medical expenses

In addition to medical expenses, there may be other related expenses that an injured person 
may have to incur which might be recoverable. As an example, costs incurred to transport the 
injured person (who may not be able to rely on public transport) such as cost of a hired vehicle 
(if his car was damaged in the accident), cost of hiring a driver etc. may be claimed under such 
title. In the South African case Dickinson v Galante8 it was held that a husband was entitled 
to recover the costs incurred by his wife when travelling to the hospital to minister to him.

In the District Court case of Samitha Samanmali v BMICH 9, the fact that she was a paraplegic 
due to the accident was used to claim damages for the cost of a hired vehicle and driver as she 
could not possibly rely on public transport for her travelling needs.

4.1.4 )  Loss of earnings

/RVV�RI�HDUQLQJV�ZRXOG�HQFRPSDVV�GHIHUUHG�HDUQLQJV��ORVV�RI�SUR¿WV�DQG�ORVV�RI�IXWXUH�HDUQLQJV�

Deferred earnings refers to income such as a pension or retirement gratuity which is lost or 
diminished because the service is curtailed.

,Q�6RXWK�$IULFD��D�SURSULHWRU�RI�D�EXVLQHVV�PD\�EH�HQWLWOHG�WR�FODLP�WKH�ORVV�RI�SUR¿WV�VXVWDLQHG�
on behalf of his absence due to his injuries even though he might not be able to conclusively 
establish such loss10.

A person whose ability to earn a living has been temporarily or permanently impaired due to 
his injuries, is entitled to claim damages representing the income he would have during his 
period of incapacity. 

In computing such damages and the period for which such damage should be assessed, the 
Court would need to consider several aspects:

• The period during which it is expected the Plaintiff will live and his present age
• General health and physique of the Plaintiff before the accident

6 Swanepol v Parity Insurance Co. Ltd. (1963) 3 SA 819

7 7901-09 DMR

8 Dickinson v Galante (1939) 3 SA 1034,1044

9 Samitha Samanmali v BMICH (7901-09 DMR)

10 Sandler v Wholesale Coal Suppliers Ltd. 1941 A.D. 194
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• The nature of his work
• The terms of his employment (if not self-employed)
• 1RUPDO�DJH�RI�UHWLUHPHQW�LQ�WKH�¿HOG�RI�ZRUN�RI�WKH�3ODLQWLII
• Whether the Plaintiff has been totally or only partially disabled by the injuries 

sustained
Once the average annual income of the Plaintiff is established, an annuity calculation might 
be made upon the principle of compound interest or the present value formula11:

  =   

The capital invested (at the [% interest rate will yield a capital of  at the end of n number of 
years.

In Samitha Samanmali v. BMICH, Rupees 50 million was awarded as damages for loss of 
future income of the Plaintiff, considering the fact that she was an exceptional student and 
considering her scope for career advancement had the accident not taken place.

However, it is accepted that it is virtually impossible to arrive at a precise calculation12 due to 
such factors as:

• Errors concerning life expectancy and retiring age
• Likelihood of illness
• Probability of loss of employment
• ,QÀDWLRQ�RU�GHÀDWLRQ�RI�PRQH\
• Cost of transport to and from work
• Pension contributions and contributions to income tax etc.

Therefore, it would be upto the relevant Court to consider all circumstances involved and 
DUULYH�DW�D�IDLU�DQG�UHDVRQDEOH�¿JXUH�

In Rosairo v. Basnayake13, it was held that since the wife was not employed the trial Judge 
could not have awarded the relevant sum as being part of general damages resulting from the 
lost opportunity of employment caused through the wife of the plaintiff having to care for the 
husband.

4.2 )  NON-PECUNIARY LOSSES

Restitutio in integrum refers to restoration of an injured party to the situation which would 

11 “Compensation for Road Accidents in Ceylon” Dr. A.R.B. Amerasinghe, Journal of Ceylon Law (Vol. 2, 
Dec. 1971)

12 Sigournay v Gillbanks, 1960(2) S.A. 552 (A.D.) 

13 2011 1 SLR 34
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have prevailed had no injury been sustained14��,W�LV�UDWKHU�GLI¿FXOW�WR�FRPSUHKHQG�KRZ�WKLV�
principle could be applied in instances where the loss cannot be ascertained in any particularly 
pecuniary manner.

$OWKRXJK�WKH�/H[�$TXLOLD�VSHFL¿FDOO\�DLPV�WR�FRPSHQVDWH�SDWULPRQLDO�ORVV��WKHUH�LV�QR�GRXEW�
that most of the harm sustained in personal injuries and fatal accidents are incalculable in 
terms of monetary value or arithmetical or logical basis.

As opposed to the recognition of the two actions by McKerron, Wille’s Principles of South 
African Law15 recognizes three types of actions available in law to a Plaintiff, namely; 

1. the Actio Legis Aquiliae or Aquilian Action, 

2. the Actio Injuriarum and

3. the Action for pain and suffering.

The fact that the action for pain and suffering or non-pecuniary loss happens to be a hybrid 
between the other two actions consisting of certain features of both and yet differing from 
both in certain aspects can be seen as the reason for this divergence.

With regard to the Aquilian action, the action for pain and suffering aspires to compensate 
damage or injuries negligently caused to one’s person, however, there would be no pecuniary 
standing on which to assess such damage. On the other hand, the action also takes the nature 
of the Actio Injuriarum in that it aims to compensate non-patrimonial damages or sentimental 
loss caused by impairment of the Plaintiff’s person. However, it would differ from the ordinary 
nature of an injuria, in that the animus injuriandi or intention to injure would not always be 
present in a claim for pain and suffering.

It is pertinent to note that such claims for pain and suffering by the injured person have 
traditionally been entertained under the Aquilian Action. Since very recently, under the law 
of our country, claims for pain and suffering unless explicitly experienced by the injured 
person himself could not give rise to an action in law. Therefore, his dependants did not 
have the option of claiming damages as solatium under this head since loss of consortium or 
companionship or the pain and suffering caused by loss of a loved one is not recognized by 
the Aquilian Action. This was apparent from the judgment in Union Government v. Warneke16 
which could be said to have had a major impact on delictual actions concerning similar 
situations in our country.  

However, the very newly enacted Recovery of Damages for the Death of a Person Act, No. 2 
of 2019, has given much anticipated statutory recognition to the recovery of damages for the 
death of a person caused by a wrongful act, omission, negligence or default of another and 
to provide for matters connected therewith and incidental thereto.

14 The Law Of Delict in Ceylon, E.B. Wckramanayake, 115

15 Wille’s Principles of South African Law, 682

16 1911 A.D. 657
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4.2.1 ) Computation of Damages

Neethling, Potgeiter & Visser17 list several factors as considerations in computing the amount 
of the award:

• The extent of the harm (depending on the nature, intensity and duration of the harm
• The purpose of the award
• General considerations of equity
• Parity with previous awards

An interesting point to note is where the injured person is in an unconscious state at the time 
of litigation and whether an award should be made in such circumstances where the victim 
cannot appreciate (the harm or the compensation) in any way. In certain cases the essence of 
the harm is to be found in the conscious experience thereof. Therefore, pain and suffering and 
nervous shock can only exist if they are subjectively experienced. In Sigournay v. Gillbanks18, 
it was held that if the Plaintiff was unconscious as a result of induced anaesthesia, he would be 
entitled to compensation, whereas if he was unconscious as a result of head injuries sustained 
he would not be entitled to such compensation.

This is in contrast to instances of loss of amenities of life, loss of life expectancy and 
GLV¿JXUHPHQW�ZKLFK�FDQ�H[LVW�ZKHWKHU�RU�QRW�WKH\�DUH�VXEMHFWLYHO\�H[SHULHQFHG�

4.2.2 )  Impairment of bodily integrity

Damages would be awarded according to the extent, gravity and duration of the injury19, 
taking into account factors such as whether the loss is total or partial, or whether the disability 
is permanent or temporary etc.  

Under this heading Dr. Amerasinghe sets out such injuries as fractures, deformities, loss of 
senses, cosmetic damages etc.

Rosairo V. Basnayake20  took into consideration the plight of the plaintiff who lost his eye 
VLJKW�DW�WKH�DJH�RI����\HDUV�DQG�LW�ZDV�KHOG�WKDW�VXI¿FLHQW�FRPSHQVDWLRQ�VKRXOG�EH�DZDUGHG�IRU�
loss of comfort, pain of mind and the amount the plaintiff may have to incur to employ some 
one to care for him in future.

4.2.3 )  Pain and suffering

The function of the action for pain and suffering is the protection of certain physical and 
psychological personality interests: it aims at the compensation of negligently caused non-
patrimonial loss associated with bodily injury; and in those cases where it is not possible to 

17  At 204-7

18  1960 (2) S.A. 552 (A.D.) at 555-6

19  Sellers L.J. in Wise v Kaye (1962) 1 All E.R. 257

20  2011 1 SLR 42
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actually compensate such loss, it aims at providing a solatium for the harm suffered21.

Compensation is recoverable not only for pain and inconvenience already suffered, but also 
for the pain and inconvenience to be suffered in the future as held in Brown v. Bloemfontein 
Municipality22.

In Jayakody v. Jayasuriya23, it was held that there are really no scales by which pain and 
suffering can be measured and there is no relationship between pain and money. Court can 
only give a general equitable assessment.

4.2.4 )  Loss of the pleasures or amenities of life

Black’s Law Dictionary refers to these types of damages also as “hedonic damages”. These 
are damages claimed based on alleged detrimental alterations of a person’s life or lifestyle 
or a person’s inability to participate in the activities or pleasures of life that were formerly 
enjoyed24. They may be deprivations of taking part in the usual forms of recreation which the 
injured party has already suffered or may reasonably be expected to suffer in the future. It can 
EH�DVVXPHG�WKDW�WKH�JHQHUDOO\�KHDOWK\�\RXQJ�DGXOW�PD\�¿QG�LW�SRVVLEOH�WR�FODLP�PRUH�XQGHU�
this head as compared to an elderly person or a child25. 

4.2.5 )  Shortening of life

It may arise that in consequence of the injury suffered, the victim’s chances of enjoying a full 
and complete life were considerably cut short. The thing to be valued is not the prospect of 
the length of days but the prospect of a predominantly happy life26. 

���������'LV¿JXUHPHQW

:KHUH�WKH�GLV¿JXUHPHQW�LV�VHYHUH�DQG�OHDYHV�WKH�LQMXUHG�SHUVRQ�ZLWK�VXFK�GLV¿JXUHPHQW�WKDW�
would affect him in his choice of profession and in his social life (particularly in contacts 
with the opposite sex) and also affect the development of his personality, damages may be 
awarded27. The Roman Dutch law tends to award such damages generally in conjunction with 
damages for pain and suffering and/or loss of amenities of life28. European jurisdictions have 
been held to grant damages for “aesthetic loss” encompassing humiliation and embarrassment 
involved where females whose prospect of marriage is diminished by such injury may be 
entitled to claim damages29. 
21  Wille’s Principles of South African Law, 682

22  1924 OPD 226

23  2005 1 SLR 217

24  http://www.duhaime.org/LegalDictionary/L/LossofEnjoymentofLife.aspx 

25  Bird v Cocking & Sons Ltd.(1951) 2 T.L.R. 1260

26  Rose v. Ford (1937) 3 All E.R. 359

27  Eggeling & Another v. Law Union and Rock Insurance Co. Ltd. 1958 (3) S.A. 592

28  Corbett & Buchanan, The Quantum of Damages in Bodily and Fatal Injury Cases, 42-43

29  International Encyclopedia of Comparative Law, Volume 1
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4.2.7 )  Post-traumatic Neurosis or Nervous Shock

These are instances where someone has undergone a terrifying experience or been in any 
situation which causes extreme terror, fear or helplessness, for example being a victim in a 
YLROHQW�DVVDXOW�RU�D�ZLWQHVV�WR�D�WUDXPDWLF�VLWXDWLRQ�VXFK�DV�D�URDG�WUDI¿F�DFFLGHQW��,W�FRXOG�FDXVH�
D�UDQJH�RI�SK\VLFDO�DQG�SV\FKRORJLFDO�HIIHFWV�RI�ZKLFK�V\PSWRPV�PD\�LQFOXGH��ÀDVKEDFNV��
nightmares, anxiety etc. If such a situation has affected a person’s health and quality of life, 
compensation may be claimed. 

In Priyani Soysa v. Arsecularatne30, the Supreme Court restricted the recognition of damage 
resulting from mental/nervous shock to damage resulting from psychiatric illness and refused 
to view mere emotional shock as a ground for action.

However, it may be noted that shock suffered as a result of seeing or hearing injury to another 
person or as a result of the apprehension of such injury might be regarded as too remote a 
consequence of the negligence to found liability31.

(5). PARTIES TO AN ACTION

5.1 )   PERSONS ENTITLED TO SUE

In a delictual action, the rights of several parties are recognized who may present a claim for 
damages due to the negligent or wrongful act of another:

Party Reason for claim Type of loss
Injured person himself Bodily injuries

6SHFL¿F�DQG�SURVSHFWLYH�H[SHQVHV
Loss of income/future earnings

Patrimonial

Injured person himself Pain and suffering
'LV¿JXUHPHQW
Shortening of life
Loss of amenities
Nervous shock

Non-pecuniary 

Executor of the estate of the 
deceased

Medical expenses
Funeral expenses
Loss of income prior to death

Patrimonial

Dependants Loss of support Patrimonial
Heirs and family members Funeral expenses Patrimonial

The quantum of damages may be assessed under two main areas

30  2001 2 SLR 293

31  Mulder v South British Insurance Co. Ltd. 1957 (2) S.A. 444
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• Compensation for bodily injury

In this instance the claimant would be 

o� the injured person himself and he may claim under any of the heads previously 
HODERUDWHG�DV�PD\�EH¿W�WKH�FLUFXPVWDQFHV�RI�WKH�FDVH

o� the family members incurring the expenses involved in the treatment of the 
injuries sustained by their loved one.

• Compensation for death

In this case the claimant would be the dependants or loved ones of the deceased who 
had suffered death due to the wrongful act, omission, negligence or default of another. 
The claim would be for damages related to 

o� the loss of that person’s love, affection, care and companionship32; 

o� the mental pain and suffering suffered as a consequence of such loss33

o� loss of support caused as a result of the demise of their loved one

o� The executor of estate of the deceased would also be entitled to claim such 
expenses incidental to the death itself.

5.2 )   CLAIMS BY DEPENDANTS AND FAMILY MEMBERS

5.2.1 )  Patrimonial Loss

Wille’s Principles of South African Law34 sets out that in addition to the claim of the injured 
person a spouse or parent (or any other person who is obliged by law to support the injured 
person) who has paid the medical expenses of the injured person, or incurred additional 
household expenses due to his or her injury, may claim the amount expended; for in such an 
instance, the wrongdoer commits a delict against both the injured person and those obliged 
to support him or her35.

However, where the injured person dies as a result of his injuries, it is a matter for 
consideration whether his right to claim survives him through his estate. The position today 
is that if the injured person had sued the Defendant and the stage of litis contestatio (close of 
pleadings) had been reached, the whole of the claim will be transferred to his estate. If that 
stage had not been reached only the claim in respect of pecuniary loss such as expenses and 
loss of earnings will accrue to his estate.

32  Recovery of Damages for the Death of a Person 1 Act, No. 2 of 2019

33  Recovery of Damages for the Death of a Person 1 Act, No. 2 of 2019

34  at page 677

35  Neethling, Potgeiter & Visser 231
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5.2.2 )   Non-Patrimonial Loss

A dependant of the deceased may sue for loss of support caused by the death. 

In Gaffoor v. Wilson36 the indigence of the parent was considered a necessary factor in 
awarding such a claim to the mother of the deceased who successfully proved that she was 
dependent on the deceased child who had supported her through a sense of duty backed by 
¿OLDO�ORYH�DQG�DIIHFWLRQ�

Proof that the deceased child was capable of providing the required support would also be 
considered in dismissing the claim of the Plaintiff37.  

&ODLPV�IRU�QRQ�SDWULPRQLDO�GDPDJHV��VXFK�DV�SDLQ�DQG�VXIIHULQJ�DQG�GLV¿JXUHPHQW�FDXVHG�E\�
the negligent act itself) were considered extinguished upon the death of the injured person38. 
These can only be claimed by the injured person himself according to the Lex Aquilia and do 
not provide a basis of claim by dependants as evident by such judgments as Union Govt. v. 
Warneke39 and more recently, Prof. Priyani Soysa V. Rienzie Arsecularatne40.

However, the Recovery of Damages for the Death of a Person 1 Act, No. 2 of 2019 has  been 
enacted to address the sentimental loss caused by the death of a person due to another’s 
negligent and wrongful act.

The right of a spouse to claim a solatium for loss of consortium (in addition to patrimonial 
loss) was recognized by our Courts in Attorney General v. Smith41 in 1907. However, this 
seems to be the only such instance where an award was made for non-pecuniary loss to a 
spouse/family member. 

It may be noted that both A.G. v. Smith and Union Govt. v. Warneke were contemporaneous 
cases and that that the latter case could in no way have been followed by the former. The fact 
that the judgment in AG v. Smith was awarded by English Judges who may not have had 
much exposure or regard for the principles of Roman Dutch Law as the residuary law of our 
land may have resulted in the discrepancies existent in the said judgment. Two reasons make 
this judgment incompatible with the Roman Dutch Law:

• The award of damages for mental distress or wounded feelings (causing no physical 
injury) is not recognized by the effect of the Law of Holland even though it may have 
been allowed under the Roman Law42.

36 (1990) 1 SLR 142

37 “Compensation for Road Accidents in Ceylon” Dr. A.R.B. Amerasinghe, Journal of Ceylon Law (Vol. 2, 
Dec. 1971)

38  Ibid

39  1911 A.D. 657

40  (2001) 2 SLR 293

41  (1907) 10 NLR 263, (1905) 8 NLR 229

42  As per Justice Dheeraratne in Prof. Priyani Soysa v. Rienzie Arsecularatne 2001 2 SLR 303,304
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• The RDL does not recognize the claim of a husband to the loss of earnings made by his 
wife (in their business) unless required as necessary for the maintenance of the common 
household43.

In Union Govt. v. Warneke44, it was held that a husband who has shown that he suffered 
pecuniary loss through being deprived of the assistance and services of his wife in the care 
and upbringing of his children can claim damages against a person who negligently caused 
her death.

The new Act statutorily gives recognition to the claim for sentimental damages by several parties:  
(a) the spouse; (b) a parent or the parents jointly; (c) a child or the children jointly; (d) a 
sibling or the siblings jointly; (e) a grandparent or the grandparents jointly; or (f) the guardian.

5.3   WHO MAY BE SUED

Any person who wrongfully and negligently causes harm to another may be sued in delict. In 
simpler cases a single wrongdoer may be sued but in certain instances, joint wrongdoers may 
be liable.

Persons who cause harm by ordering, commanding, authorizing, instigating and advising or 
aiding another person45 to commit a delict are liable under the maxim: Qui facit per alium 
facit per se which means, “He who acts through another does the act himself.” 

In addition the law also recognizes the principle of vicarious liability where certain natural 
or juristic persons may be liable for the actions of others, as in the following relationships:

• Employer and employee

• Principal and agent

• The owner of a motor vehicle and the person driving it with the owner’s permission

• The insurer and the insured

In Nilmini Dhammika Perera v. Nalinda Priyadarshana46, the vicarious liability of the owner 
of the vehicle was established, although it was apparent that the wrongful act was committed 
by her driver and her husband in the said vehicle. 

CONCLUSION

However much the law provides for damages to be claimed under various instances, it remains 
an invariable and unfortunate aspect of the Sri Lankan legal system that remedies provided 
by the Courts tend to get unduly delayed, causing the claimants much hardship and distress 

43  R.G. McKerron, Law of Delict, page 150 

44  1911 A.D. 657

45  Wille’s Principles of South African Law, 678

46  2013 1 SLR 155
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on top of the harm or losses already sustained. After a tedious and long litigation process, 
WKH�GDPDJHV�¿QDOO\�DZDUGHG�PD\�EH�D�WULÀLQJ�FRPSDUHG�ZLWK�WKH�GDPDJH�WKH\�KDYH�DOUHDG\�
actually endured in most cases. 

It would be prudent to make necessary adjustments to the substantive and procedural aspects 
of the law to expedite the granting of justice to injured persons or dependents of deceased who 
were victims of negligence. After all, justice delayed is justice denied.
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ovqjula  jqjo pQÈ;hdg Ydßßl fyda udkisl 
mSvdjla fkdjk mßjdi wëlaIK ksfhda.

tï'fla'f,dapkd ;s,sKs'
f;jk jir kS;s YsIH' 

mßjdi hkafkys w¾:h wëlaIKhlg ,lalsÍu fõ'wëlaIK ksfhda.h pQÈ;hdg ovqjula 
f,i .re wêlrKhlska ,nd fok w;r wëlaIK lrkq ,nkqfha  m;a lrkq ,nk mßjdi 
ks,Odßfhl= úisks'

hym;a yeisÍu ne§u hgf;a ;djld,slj ksoyia lsÍu ;=,ska iudj ,nd§u l%shdjg kxjñka 
l%shd;aul fiajdjla f,i mßjdi fiajdj yÿkajd Èh yel' 

mßjdi fiajdfõ wdrïNh bx.%Sis md,kfha uOH ld,h olajd úyso hk w;r tys mshd f,i 
weußldkq cd;sl fcdaka T.iagka uy;d yÿkd .; yel'

Y%S ,xldfõ mßjdi fiajdj wdrïN jkqfha Y%S ,xldfõ nd, wmrdO lrejka mqkre;a;dmkh 
lrk 1886 wxl 01 ork nd, wmrdO lrejkaf.a m%{ma;sh u.sks' miqj 1944 fkdjeïn¾ ui 
16 jk Èk jrolrejka mßjdi Ndrfha ;eîfï wd{dmk; m%ldYhg m;a úh'

1956 Tlaf;daïn¾ ui 1 jk Èk  úYaj <ud Èkfha§ wdrïN lrk ,o mßjdi yd <ud 
rlaIl fiajd fomd¾;fïka;=j msysgqùu;a iu`. th §m jHdma; fiajdjla njg m;aúh' 

1988 j¾Ifha 13 jk jHjia:d ixfYdaOkfhka miqj uOHu rch hgf;a mej;s fuu fiajdj 
m<d;a iNd úIhla jYfhka  m<d;a iNd  9 ;=,u l%shd;aul ùu isÿ úh'fï jk úg iEu 
m<d;lu  wêlrK fldÜGdi uÜgñka mßjdi fiajdj l%shd;aul jk nj i|yka l, 
yel' 

mßjdi fiajdj m%Odk wd{dmk;a 8 la uq,a lrf.k l%shd;aul jk fiajdjla nj wkdjrKh 
jk w;r tu wd{dmk;a my; mßÈ fõ' 

^1& 1939 wxl 48 ork <uhska yd fh!jkhka ms<sn| wd{dmk; 

^2& 1944 wxl 42 ork jrolrejka mßjdi Ndrfha ;eîfï wd{dmk; 

^3& 1941 wxl 22 ork wk;aore ksjdi wd{dmk; 

^4& 1939 wxl 28 ork ;reK jrolrejkaf.a wNHdi úoHd, wd{dmk; 

^5& 1941 wxl 24 ork orejka l=,joaod .ekSfï wd{dmk; 

^6& 1907 wxl 5 ork /|jqï ksjdi wd{dmk; 

^7& whd, wd{dmk; 

^8& ov uqo,a wd{dmk; 
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mßjdi fiajdfjys Rcqju n,mdk wd{dmk;la f,i  <uhska yd fh!jkhka ms<sn| 
wd{dmk; iy jrolrejka mßjdi Ndrfha ;eîfï wd{dmk; ie,lsh yel' 

1939 wxl 48 ork <uhska yd fh!jkhka ms<sn| wd{dmk; <ud wêlrK msysgqùug wod, 
m%;smdok iys; " <ud jrolrejka wëlaIKhg" <ud yd ;reK mqoa.,hkaf.a wdrlaIdjg iy 
tu lreKq yd iïnkaO wfkl=;a wruqKq i|yd jQ wd{dmk;ls'fuh m%Odk jYfhka ldKav 
6lg fnod we;'bka m,uq ldKav 3 jeo.;a fõ' 1 jk ldKavfhka <ud wêlrK msysgqùu 
" <ud wêlrK i;= úksYaphdêlrK n,;, yd <ud wêlrK ;=, kvq mámdálrKh  
olajhs' 2 jk ldKavfhka <ud yd ;reK mqoa.,hka yd iïnkaofhka jQ ishÆ wêlrK  
i|yd wod, jk úfYaIs; m%;smdok olajhs' tys 3 jk ldKavfhka /|jqï ksjdi" wkqu; 
l, mdi,a" iy;sl l, mdi,a yd <ud yd ;reK mqoa.,hkaf.a wdrlaIdj mjrk mqoa.,hka  
ms<sn|j olajhs''

wd{dmkf;a 1 jk Wmf,aLkfhka tu wd{dmkf;a úfYaIs; úêúOdk wod, jk <uqka yd 
;reK mqoa.,hkag tfrysj fhfok jerÈ olajhs' 

• oKav kS;s ix.%yfha 308 $360 j.ka;s hgf;a tk ´kEu jrola 

• oKav kS;s ix.%yfha 296"297"343"345"357"360^w&"364^w&"365"365^w& hgf;a tk <ufhl=g 
fyda ;reK mqoa.,fhl=g tfrysj lrk ´kEu jrola 

• wd{dmkf;a 71"72"73"74 j.ka;s hgf;a tk jerÈ 

• <ufhl=g fyda ;reK mqoa.,fhl=g YdÍßl ydkshla lrk ´kEu jrola  thg we;=,;a 
fõ' 

mkf;a 10^2& j.ka;shg wkqj jroldÍ  nj fiùfï§ <uhd fyda ;reK mqoa.,hd iu`. 
.kqfokq l, hq;af;a flfiao hkak ;SrKhg mßjdi ks,Odßjrfhl=f.ka iemfhk 
f;dr;=re ie,ls,a,g .efka'mkf;a 17 jk j.ka;shg wkqj <ufhl= fyda ;reK 
mqoa.,fhl= l,d hehs yef`.k jrola iïnkaofhka ufyaia;%d;a wêlrKhla fyda <ud 
wêlrKhla bÈßhg f.k tk úg fyda Tyq Ndrh yd wdrlaIdfõ wjYH;djhl isák úg  
fmd,sia ia:dkdêm;sjrhd úiska Tyqj /f.k tk Èkh " fõ,dj" fpdaokdfõ iajNdjh 
ms<sn| tu wêlrK n, iSudfõ mßjdi ks,Odßhdj oekqj;a l, hq;=h' tjka oekqï §ula 
,nk mßjdi ks,Odßfhl= mÍlaIKhla isÿ  lr tu <uhd fyda ;reK mqoa.,hdf.a ksjfia 
mßirh" mdi,a jd¾;d" fi!LH" pß;h ms<sn| Tyqg yef`.k foa  i|yka lr wêlrKhg 
u`. fmkaúh hq;=h'

38 j.ka;shg wkqj wêlrKhla fuu wd{dmkf;a úê úOdk hgf;a <ufhl= fyda  ;reK 
mqoa.,fhl= mßjdi ks,Odßfhl=f.a wëlaIKh hgf;a fyda fjk;a iqÿiq mqoa.,fhl= hgf;a  
;eîug ksfhda. l, úg Tyqj wëlaIKhg hd hq;=h' wêlrKhg jd¾;d bÈßm;a l< hq;=h 

1944 wxl 42 ork jrolrejka mßjdi Ndrfha ;eîfï wd{dmkf;a 3 jk j.ka;sfhys 
mßjdi ksfhda.hla ksl=;a lsÍu ms<sn| úêúOdk we;=,;a fõ' tu wd{dmkf;a 4^w& 
j.ka;shg wkqj mßjdi ksfhda.hla ksl=;a lsÍug fmr wod, wêlrK n, m%foaYfha mßjdi 
ks,Odßjrhd úiska ,sÅ;j  fyda jdÑlj wêlrKhg  imhk pß;h ms<sn|  f;dr;=re" 
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mQ¾j  pß;h" mßir ;;aj" udkisl fyda ldhsl ;;aj ms<sn| f;dr;=re  ie,ls,a,g .efka' 
4^wd& j.ka;shg wkqj mßjdi flduidßiajrhdf.ka o jd¾;djla le|ùug wjia:dj we;' 
5^w& wkqj mßjdi ksfhda.hlska meh 24 we;=,; ksfhda.fha i|yka lr we;s ia:dkhl§ 
wëlaIKhg m;a lr we;s mßjdi ks,Odßhd bÈßfha fmkS isáh hq;=h' 5^wd& wkqj mßjdi 
ks,Odßhd i|yka lrkq ,nk wjia:d j,§ Tyq bÈßfha fmkS isáh hq;=h' 5^we& wkqj mßjdi 
ks,Odßjrhd úiska wkqu; l, mßY%hl úish hq;=h' 5^wE& wkqj mQ¾j ,sÅ; wkque;shla 
fkdue;sj Ôj;ajk ia:dkh fyda /lshdj fjkia fkdl, hq;=h' 5^b& wkqj mQ¾j mQ¾j ,sÅ; 
wkque;shla fkdue;sj lsisÿ l%udkql+, /lshdjla Ndr fkd.; hq;=h' 5^B& wkqj mQ¾j mQ¾j 
,sÅ; wkque;shla fkdue;sj fjk;a mqoa.,fhl= weiqre fkdl, hq;=h' 5^W& wkqj hym;a 
meje;au ;yjqre lsÍug mßjdi ks,Odßjrhd úiska ,nd fok ishÆ ksfhda. j,g lSlre 
úh hq;=h' 

wd{dmkf;a 9 jk j.ka;shg wkqj flduidßiajrhd fyda mßjdi ks,Odßfhl= úiska 
wêlrKhg bÈßm;a lrkq ,nk wheÿula u; mßjdi  ld,h §¾> l, yel' kuq;a th 
jir 3 la fkdblauúh hq;=h' 

<uqka yd fh!jkhka ms<sn| wd{dmkf;a 34^1& wE j.ka;shg wkqj nd, wmrdO lrefjl=g 
ovqjula f,i wju jir 1 la fyda Wmßu jir 3la olajd mßjdi iqÿiq mqoa., wëlaIK ksfhda.
hla mekùug ufyaia;%d;ajrfhl=g yelshdj we;'tu ksfhda.fha wëlaIK ks,Odßhd f,i 
wod, mßjdi ks,Odßhd lghq;= lrhs' újD;  mßirfha iqÿiq mqoa.,fhl=g wem u; Ndr § 
jrolre mqkre;a;dmkh lsÍu fuu`.ska isÿ flf¾' tfy;a jrolre újD; mßirfha iqÿiq 
mqoa.,fhl= Ndrfha wem u; ;eîug wmyiq wfhl= kï fyda wem u; Ndr § ug lsisjl= 
fkdue;s kï"  isák Ndrlrejka jrolre Ndr .ekSu m%;slafIam   lrkafka kï jrolre 
mßjdi yd <ud rlaIl fiajd fomd¾;fïka;=j hgf;a mj;sk rcfha iy;sl l, mdi,lg 
jir 3 l iy;sl l, mdi,a ksfhda.hla  hgf;a  we;=,;a lsÍug  ufyaia;%d;ajrfhl=g 
ksfhda. lsÍug yelshdj mj;sk nj ioyka l, yel'  iy;sl l, mdi,lg we;=,;a l,  
jrolre hym;a l,a l%shdfjka hq;=j wod, mqkre;a;dmk l%shdj,sfha fh§ isákafka kï 
mßjdi yd <ud rlaIl fiajd flduidßia "wod, mdif,a mdi,am;s yd wod, mßjdi ks,Odß 
we;=,;a lñgqjla u.ska .re wêlrKh fj; bÈßm;a lrkq ,nk lñgq ks¾foaYhla u;  
jrolreg jir 1 lska ld, mQ¾j ksoyila ,eîug yelshdj we;' tfy;a Tyq f.a  b;sß jir 
1 l ld,h wod, mßjdi ks,Odßf.a wëlaIKhg hg;a jk nj i|yka lrñ' jrolrejl= 
jir 3 l iy;sl l, mdi,a ksfhda.h iïmQ¾K lrkafka kï Tyq hym;a mqrjeisfhla 
f,i Ôú;fha  bÈß ld,h hym;a f,i .; lsÍug wjYH iqÿiq jD;a;Sh mqyqKqjla ,enQ 
wfhl= njg m;a ùug yelshdj we;' 

jrolrejka mßjdi Ndrfha ;eîfï wd{dmkf;a 3^1& j.ka;sh hgf;a nd, wmrdO lrejka 
fukau ishÈú ydks lr .ekSug ;e;a lsÍu jeks we;eï  jeäysá  jrolrejka o  wju jir 
1 la  yd Wmßu jir 3la mßjdi Ndrfha wëlaIKhla hgf;a ;eîug ufyaia;%d;ajrfhl=g 
ksfhda. l, yel' újD; mßirfha wem lrejl= Ndrfha jrolre fuu`.ska mqkre;a;dmkh 
flf¾' tys wëlaIK ks,Odßhd f,i wod, mßjdi ks,Odßjrhd  lghq;= lrhs' 

lsishï nd, wmrdO lrejl= <uhska yd fh!jkhka ms<sn| wd{dmk; hgf;a mkjk ,o 
iqÿiq mqoa., mßjdi wëlaIK ksfhda.h lv lrkafka kï mßjdi Ndrfha isáh§ wod, 
mßjdi fldkafoais lv lrkafka kï  jrolre jhi wjqreÿ 16-22 w;r wfhl= kï 
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Tyqg ovqjula f,i ;reK jrolrejkaf.a wNHdi úoHd,hg we;=<;a lsÍug wod, mßjdi 
ks,Odßf.a  ks¾foaY u; ksfhda.hla lsÍug ufyaia;%d;ajrfhl=g yelshdj we;' 

Èjhsk mqrd wêlrK fldÜGdi uÜgñka mj;ajdf.k hk mßjdi ld¾hd, u`.sska nd, 
wmrdO lrejka fukau jeäysá wmrdOlrejkao mqkre;a;dmkh lsÍu by< w.hla .kS' tu 
ksfhda. ;=,ska jrolrejl= lsisÿ YdÍßl fyda udkisl mSvdjlg ,la fkdjk ;;a;ajhla 
mj;sk nj ioyka lrk w;r  fuu ovqjï l%uh ;=,ska jrolrejkag  ish jerÈ  ksjerÈ 
lr .ekSug ksis u`.fmkaùu yd ish wdl,amuh fjkia ùulg ,laj jrolrejka hym;a 
mqrjeishka njg m;a ùu isÿ jk nj i|yka lrñ' 
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Inter-University Essay Competition (First Place)

,];yhKk;> Rw;whly; ghJfhg;Gk; 

,];yhkpa khu;f;fkhdJ KO kdpj Fyj;jpw;Fkhd Xu; tho;if topfhl;b vd;w 

tifapy; ntDkNd mJ tzf;f> topghLfisAk;> rlq;FfisAk; kl;Lk; 

typAWj;jhky; Vida gy ,ju tplaq;fisAk; Nghjpf;fpd;wJ.r%fg;gzp Guptij 

,ghjj;jhf typAWj;Jk; ,];yhkhdJ Xu; mbahd; my;yh`;tpw;F nra;a Ntz;ba 

flikfis Nghd;Nw Vida kf;fSf;Fk;> [PtuhrpfSf;Fk; nra;a Ntz;ba 

flikfSk; epiwa cs;sd ,tw;iwg; gupg+uzkhf epiwNtw;Wtjd; *yNk ,k;ik> 

kWik Mfpa <UyfpYk; xU kdpjdhy; ntw;wp ngwyhk;. ,jd; mbg;gilapy; 

Rw;whliyg; ghJfhgg;J Fwpj;Jk; rd;khu;f;fk; mofpa Kiwapy; Nghjpf;fpd;wJ. 

gilg;Gfs; midj;Jk; my;yh`;tpd; guhkupg;gpy; cs;sdNt. kz;zpy; cs;stw;Wf;F 

md;G fhl;Lq;fs; tpz;zpy; cs;std; cq;fs; kPJ ,uf;fk; fhl;Lthd; '(mg+ 

jhTj;) ,jd; gb ,];yhk; fw;Wj;juf; $ba md;G fhl;Ljy; vd;w tl;lj;jpDs; 

ehk; thof;$ba > vk;ikr; #oTs;s Rw;whliyg; Ngzpg; ghJfhj;J guhkupg;gJ 

mlq;Fk;" 

Rj;jk; <khdpd; ghjp (K];ypk;-328) vd;gij typAWj;Jk; ,];yhkhdJ Rw;whliyr; 

Rj;jkhfTk;> mofhfTk; itj;jpUf;FkhWk; vkJ ,aw;ifr; #oiyg; Ngzpg; 

ghJfhf;FkhWk;> mjid tsg;gLj;JkhWk; Nghjpg;gJld; %yk; jhDk; gad; ngw;W 

gpwFk; gad;ngw topaikj;Jf; nfhLf;FkhW gzpf;fpd;wJ. ,t;tifapy;> 'Rw;whly; 

ghJfhg;G" vd;gJ ,];yhk; vkf;F typAWj;Jk; kpf Kf;fpa gzpfSs; xd;whFk;. 

'ed;ikahd tplay;fspYk;> ,iwtidg; gae;J nfhs;Sk; tplaq;fspSk; ePq;fs; 

xUtUf;nfhUtu; cjtp nra;J nfhs;Sq;fs;" (5:2) vd;gJD}lhf vkJ Rw;whliyg; 

ghJfhg;gijAk;> mjw;Fupa Kaw;rpfspy; <LgLtijAk; ed;ikahd tplakhff; 

fUjyhk; xU kdpjd; jd;idr; #oTs;s #oiyg; ghJfhj;Jg; guhkupg;gjD}

lhf mtd; kl;Lkd;wp xl;L nkhj;j kdpj r%fKk; ed;ikiaNa ngWfpd;wJ. 

,t;Tyfpy; my;yh`; mtdJ gpujpepjpahf kdpjidg; gilj;J gy nghWg;Gf;fis 

toq;fpAs;shd;. Cyfpy; ehk; vtw;iwnay;yhk; gad;gLj;Jfpd;NwhNkh mtw;Wf;F 

vy;yhk; kWikapy; epr;rak; nghWg;Gf; $w Ntz;Lk;. mJ gw;wp tprhupf;fg;gLNthk;. 

'ePq;fs; xt;nthUtUk; nghUg;ghsu;fs; cq;fs; nghWg;G gw;wp epr;rak; 

tprhupf;fg;gLtPu;fs; "(K];ypk;) vd;w egpnghop Nehf;fj;jf;fJ . 

,];yhk; vy;yh ew;fhupaq;fisAk; <khDld; njhlu;GWj;Jtjhy; kdpju;fSf;F 

mjd; %yk; gapw;rpaspf;fpwJ. 'ek;gpf;if nfhz;L ey;ywk; GupNthUf;F mofpa 

$ypAz;L" (18:88) vd;w my;Fu;Md; trdKk; Fwpg;gplj;jf;fJ. vkJ #oiyg; 
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Ngzp mjid VidNahUf;Fk; cupathW mkhdpjkhff; ifaspf;f Ntz;baJ ek; 

xt;nthUtupdJk; nghWg;ghFk;. 

,Ugj;jpNahuhk; E}w;whz;by; ,ae;jpu Afj;jpy; tho;e;J nfhz;bUf;Fk; vk; kj;jpay; 

Rw;whly; ve;jsTf;F Ngzg;gLfpd;wJ vd;gij Nehf;fpd; mjd; epiy jpde;jpdk; 

Nfs;tpf;Fwpahfpf; nfhz;L nry;tijf; fhzyhk;. ,ae;jpuq;fs;> 

njhopw;rhiyfs; vd;gtw;Wld; kdpjdpd; tho;tpay; eilKiwapy; Vw;gl;Ls;s 

khw;wq;fs; vkJ Rw;whliy ntFthfg; ghjpf;fpd;wd. 'thdq;fiyAk;> g+kpiaAk;> 

mtw;Wf;F ,ilg;gl;ltw;iwAk; tpisahl;Lf;fhf ehk; gilf;ftpy;iy. jf;f 

fhuzj;Jld; jtpu> mt;tpuz;ilAk; ehk; gilf;ftpy;iy. vdpDk;> mtu;fspy; 

nghWk;ghyhNdhu; mwpakhl;lhu;fs;." (44:38>39) vd;w my;Fu;Md; trdk; kpfTk; 

nghUj;jkhdJ. Vnddpy;> jw;fhy eilKiwapy; gyu; ,jw;F KuzhfNt 

nraw;gLfpd;wdu;. vk;kir; #oTs;s Rw;whlypy; ehk; kl;Lk; tho;e;jhy; NghjhJ. 

,d;d gpw gwitfSk;> tpyq;FfSk; > g+r;rpapdq;fSk; mNj Nghy> jhtu> 

nrb> nfhbfs; cs;spl;l ahTk; epiyj;J ,Ug;gjw;fhd toptiffis ehk; 

nra;a Ntz;Lk;. ,d;iwa muRfs; Rw;whly; ghJfhg;G gw;wp khehLfs;> Ntiyj; 

jpl;lq;fis Nkw;nfhz;lhYk; xt;nthU jdpegUk; khwhj gl;rj;jpy; vk; Nehf;fk; 

ntw;wpaspf;fhJ. xt;nthUtUk; vkJ g+kpapd; ,aw;ifj; jd;ikia ghJfhj;J 

vjpu;fhy re;jjpapdUf;F cupa Kiwapy; ifaspg;gJ vkJ jhu;kPfg; nghUg;G 

vd;gij czu Ntz;Lk;. 

Rw;Wr; #oiyg; ghJfhg;g Fwpj;j tpopg;Gzu;it cyfshtpa 

uPjpapy; kf;fSf;F Vw;gLj;Jk; tPjkhf [_d; khjk; 5 k; jpfjp \cyf Rw;Wr; #oy; 

jpdk;| nfhz;lhlg;gLfpd;wJ. ,];yhkpa ghu;itapy; vkJ fl;Liuj; jiyg;ghd; 

Rw;whly; ghJfhg;G Fwpj;J NkYk; Nehf;fpd;> jw;NghJ rpyu; jkJ nraw;ghLfspdhy; 

mtu;fisr; #oTs;s Rw;whliy khR gLj;jptUfpd;wdu;; ,jdhy; KO r%jhaKk; 

,d;diy vjpu; 

Nehf;Ffpd;wJ. 'vUila nray;fspypUe;J kw;wtu;fs; ghjpf;fg;gl khl;lhu;fNs 

mtNu K];ypk;fspy; rpwe;jtu;" (K];ypk; - 57) vd egp (]y;) mtu;fs; $wpdhu;fs;. 

mj;Jld;> ,];yhkhdJ 'jPaijf; fz;lhy; fuj;jhy; jLq;fs; my;yJ ehtpdhy; 

jLq;fs; mJTk; Kbahtpl;lhy; kdjhy; ntWj;njhjpf;fptpLq;fs;" (K];ypk;-71) vd;w 

ehajpd; nghd;nkhopf;Nfw;g> Rw;whly; ghjpg;giltijf; fz;lhy; mjid Ntbf;if 

ghu;fhky; jLf;f Kaw;rp nra;a Ntz;Lk;. jtwhd eltbf;iffis Rl;bf;fhl;l 

Ntz;lhk;. ahiu ghjpj;jhy; ekf;nfd;d vd;W xU K];ypk; ,Ue;Jtplf; $lhJ. 

',];yhk; vd;why; gpwu; eyd; ehLtNj" (K];ypk; - 82) mJ kl;Lkd;wp> 'kf;fSf;F 

,ila+U Vw;gLj;Jk; nghUl;fis ghijapypUe;J mfw;WtJk; ju;kk;" (G`hup - 2989 

) vd ngUkhdhu; (]y;) etpd;Wy;yhu;fs;. vdNt> ,];yhkpaf; fz;Nzhl;lj;jpy; ehk; 

vkJ Rw;whliyg; ghJfhj;J ,e;j g+kpapy; Xu; capiu tho itg;gJ g+kpapYs;s 

vy;yh capu;fisAk; tho itg;gjw;F rkd; vd ,iwtd; gpd;tUkhW $Ufpd;whd;. 

'epr;rakhf vtd; xUtd; nfhiyf;Fg; gjpyhfNth my;yJ g+kpapy; Vw;gLk; 

Fog;gj;jij jLg;gjw;fhfNth md;wp> kw;nwhUtidff; nfhiy nra;fpwhNdh 



227

53rd Meezan

Law Students' Muslim Majlis 2018/2019

mtd; kdpju;fs; ahtiuAk; nfiy nra;jtd; Nghyhthd;. NkYk;> vtnuuUtu; Xu; 

capiu tho itf;fpwhNuh. mtu; kf;fs; ahtiuAk; thoitg;gtiwg; Nghyhthu;" 

(5:32) vd;gJ Fwpg;gplj;jf;fJ MfNt> vkJ nghUg;igAzu;e;J mjw;Nfw;wthU 

nraw;gLtJ vkJ flikahFk; 

,];yhKk;> Rw;whly; ghJfhg;Gk; vd;w ,f;fl;Liwia efu;j;jp nry;Yifapy; mLj;j 

fl;lkhf ,];yhkpa tuyhw;wpy; vt;thW #oy; guhkupg;G fhzg;gl;lJ vd;gij 

Nehf;fyhk;. #oy; ghJfhg;gpw;fhf tuyhw;W uPjpapy; vLf;fg;gl;l rpy eltbf;iffis 

mtjhdpf;Fk; NghJ tpag;gilahj cs;sq;fis ,Of;f KbahJ... 

'<uhf;fpy; a+g;uB]; ejpf;fiuapy; Ml;Lf; Fl;b jLf;fp tpOe;jhYk; mjw;F ehd; 

nghWg;ghNtd; vdf;$wpa cku; (uop) mtu;fspd; thu;j;ij ,aw;if tsq;fspy; 

nfhLf;fg;glLs;sJ vd;gij Rl;Lfhl;Lfpd;wJ. mJ jtpu> fyPgh cku; ,g;D 

mg;Jy; m]P]; mtu;fs; xl;lfq;fspd; KJfpy; Fwpg;gpl;l msit tplf; $Ljyhf 

nghjp Rkj;jf; $lhJ. vdj; jil tpjpj;jikAk; Nehf;fj;jf;fJ. 

,it jtpu> gz;la fhyj;jpy; Ngf;fupfspd; $iu caukhfTk; > ciy mLg;Gf;fspd; 

Jis Gif ntspaUksTf;F ngupjhfTk;> kf;fSf;F mnrsfupaq;fis 

nfhLf;fhj tifapy; ,Uf;f Ntz;LnkdTk; Efu;Nthu; ghJfhg;Gg; gpuptpdhy; rl;lk; 

,lg;gl;bUe;jikiaAk; fhzyhk; Rj;jk;> Rfhjhuk;> kf;fs; eyd; vd;gd #oy; 

ghJfhg;gpy; vt;tsT Kf;fpakhdJ vd;gij ,];yhkpa Ml;rpahsu;fs; kpFe;j 

fupridNahL eilKiwg;gLj;jpAs;sikf; fhzyhk;. 

Rw;whly ghJfhg;G njhlu;ghd fUj;Njw;ig xOf;ffg; gz;ghl;Lld; njhlu;GUj;jp 

Nehf;FNthkhdhy;> rpyu; ey;y xOf;fq;fis filgpbf;fhJ jPa gy nray;fspy; 

<Lgl;L jkf;Fj;jhNk Nrjj;ij tpistpj;Jf; nfhsfpd;wdu;. ,jw;F cz;ikahd 

fhuzk; mtu;fsplk; rPua ek;gpf;iffs; cUthf;fg;glhikAk;> rpwe;j newpg;gLj;jYf;F 

cl;glhikiaAk; Fwpg;gplyhk; kdpjd; vg;Nghnjy;yhk; ,iwtopfhl;ly;fis 

kPwp mjw;F Kuzhf nraw;gLj;Jfpd;whNdh mjd; Nghnjy;yhk; ,aw;if rPw;wk; 

nfhs;fpd;wJ. mtdJ ghtr; nray;fs; #oy; rPu;Nfl;Lf;F mikfpd;wnjd Fu;MDk; 

gy;NtW ,lq;fspy; \upthfg; NgRfpd;wJ. XU kdpjd; rPua gof;fKs;s ey; kdpjdhf 

tho; KidtJ mtDf;F kl;Lk; ed;ik gaf;Fk; tplakd;W mJ mtd; #oy; 

ghJfhg;gpw;F nra;Ak; njhz;lhFk;. 

,iwtd; gilj;j ,aw;ifapd; epajpfis khw;Wk; tifapy; njhopw;gLtJ> 

Mrpupau;fs; nra;tJ> Ml;rp mjpfhuk; fpilf;fg;ngw;wtu;fs; ru;thjpfhukhf 

nraw;gly;> kNdh ,r;irf;F mbikgly; kw;Wk; ,iwtdpd; nfhilfSf;F ed;wp 

nrYj;j kwe;J ed;wp kwe;j tho;T xd;iw tho;tJ vd;gd xOf;fkw;w tho;tpay; 

KiwahFk; ,tw|; wpdhNyNa ,aw;ifahf vk;ikr; Rw;wpAs;s #oy; rPu;nfLfpd;wJ 

vd typAWj;jpAs;shd;. ,jw;F my;Fu;Md; $wpAs;s rpy ;cjhuzq;fisAk; 

Fwpg;gplyhk; mjhtJ> Kd;ida r%fq;fshd Mj;> r%j; $l;lk; mopf;fg;gl;l 

tuyhWk;> gpu;mt;dpd; rhk;uh[;ak; mope;J Nghd fijAk; NgsjPf #oypd; 

rPu;Nfl;Lf;fhd rpwe;j vLj;Jf;fhl;LfshFk;. MfNt> xOf;f ePjpahd tho;it 

xt;nthU kdpjDk; tho;tJ #oiy ghJfhf;f ,d;wpaike;;j Xu; tplakhFk;. 
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'kdpju;fSf;Fj; njhy;iy jUk; njUtpy; fplf;Fk; nghUl;fis mfw;WtJ <khdpd; 

fpisapy; cs;sjhFk;" (K\;ypk; - 58) vd egpfshu; $wpAs;sJk; Fwpg;gplj;jf;fJ.... 

,f;fl;Liuia Nkw;nfhz;L efu;j;jpr;nry;y mLj;j fl;lkhf ,];yhkpa uPjpahd 

Rw;whly; ghJfhg;G vd;gij ehd; gy cgjiyg;Gf;fspd; fPo; tpsf;f KidfpNwd; 

mt;tifapy;> Kjyhtjhf ,aw;ifia ghJfhj;jy; vd;gij vt;thW ,];yhk; 

mjd; rPupa Nghjidfs; %yk; vkf;F cgNjrpf;fpd;wJ vd;gij gpd;tUkhW 

Nehf;fyhk;. 

1. ,aw;ifiag; ghJfhj;jy; 

ehk; thOk; khu;f;fj;ij ntWk; MNw ehl;fspy; vt;tpjf; FiwfSkpd;wpg; gilj;j 

my;yh`; mjid ehk; vt;thW top elhj;j Ntz;Lk; vd;gjw;Fkhd NghjidfisAk; 

fw;gpj;Js;shd;. Rw;whly; ghJfhg;G vd;gjpy; kpf Kf;fpakhdjhFk; vk;ikr; #oTs;s 

,aw;ifia ghJfhg;gJ mlq;Ffpd;wJ. 

'mtd; jhd; cq;fSf;F g+kpia (ePq;fs; trpg;gjw;F) trjpahf 

Mf;fp itj;jhd; MfNt> mjd; gy Nfhzy;fspYk; nrd;W mtd; 

mspj;jpUg;gitfis Grpj;Jf; nfhz;bUq;fs;" (67:15) 

my;yh`; mtdJ gpujpepjpahf ,t;Tyfpy; vk;ik vt;tpjf; FiwfSkpd;wpg; 

gilj;Js;shd;. ,jw;F ehk; vg;NghJk; ed;wpAilatu;fshf nraw;gl;L mtdJ 

gilg;GfSf;F cupa me;j];ijAk;> kjpg;igAk; nfhLf;f Ntz;Lk;. mtw;iw 

cupa Kiwapy; ghJfhf;fTk; Nthz;Lk; tPzhd nray;fis> ghjpg;ig Vw;gLj;jf; 

$ba nray;fis Gupe;J Vida [PtuhrpfSf;F ,ila+iw Vw;gLj;jf; $lhJ. 

'g+kpapy; Fog;gk; tpistpj;Jj; jpupahjPu;fs;" (2 : 60) vd vk;ik cgNjrpf;fpd;whd;. 

'g+kpia ehk; \upj;J mjpy; cWjpahd (mirah) kiyfis epiyg;gLj;jpNdhk;. 

xt;nthU nghUisAk; mjw;Fupa mstpd; gb mjpy; Kisg;gpj;Njhk;" (15:19) vd 

my;yh`; jhd; jpUkiwapy; $Wfpd;whd;. MfNt > kdpju;fshfpa vkJ nghWg;ig 

ehk; czu;e;J ,t;Tyfpy; tho Ntz;Lk;. gpw kf;fSf;F ,ila+W tpistpf;ff; 

$bathW ,g;gpugQ;rj;ij ehk; khw;wp tplf; $lhJ. nghJ ey rpe;jidAld; 

xt;nthU tplaj;jpYk; nrayhw;w Ntz;Lk; Vnddpy; > ,t;Tyfpy; ehk; xt;nthUtUk; 

nghWg;GjhwpfNs. ',d;Dk;> g+kp jd; Rikfis ntspg;gLj;Jk; NghJ" (99 : 2) 

vd;w trdk; kWik ehsd;W g+kp jd; kPJ nra;j mepahaq;fSf;nfy;yhk; rhl;rp 

$Wk; vd;gij typAWj;Jfpd;wJ. 

NkYk;> Rw;whliyg; ghJfhj;jiy ,];yhk; typAWj;Jk; NghJ #oiy ,];yhk; 

xU nghJk; kdpjdpd; vjpupahf Fwpg;gpltpy;iy vd;gJ Rl;bf;fhl;lg;gl Ntz;ba 

tplakhFk;. Vnddpy;> mJ khdpl tho;Tf;F capu; ehbahd ePu;> fhw;W> cl;gl 

Nfhbf;fzf;fhd kuq;fs;> nrbfs;> nfhbfs;> kiyj; njhlu;fs;> Nkl;L epyy;fs;> 

tpyq;;fpdq;fs; Nghd;w #oypd; midj;J mk;rq;fisAk; ,];yhk; xU FLk;gkhfNt 

Nehf;Ffpd;wJ ,f;fUj;ij> 'gilg;Gfs; midj;Jk; my;yh`;tpd; FLk;gk; 

mtdJ FLk;gj;jpd; kPJ md;G fhl;LgtNd mtdJ gilg;gpy; mtDf;F kpfTk; 

tpUg;gj;jpw;Fupatd;" (G`hup) vd;w `jP]; typAWj;Jfpd;wJ. 
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'thdq;fs;> g+kpapy; cs;sitAk;> ,iwf;iffis \upj;j epiyapy; gwf;Fk; 

gwitfSk; my;yh`;itj; Jjpf;fpd;wd" (18 : 41) vd;w Fu;Md; trdk; fl;Lf;Nfhg;Gk; 

xUikg;ghl;ilAk; vLj;Jf fhl;LtJld; mit xt;nthd;Wk; gilg;ghyDf;F 

nrYj;Jk; ed;wpiaAk; vLj;Jf;fhl;Lfpd;wJ. 

MfNt> ,aw;if vd;w uPjpapy; ,iwtdpd; rfy gilg;Gf;fisAk; ghJfhg;gJ 

my;yh`;tpd; mbikfs; kPjhd Xu; flikahFk;. 

2. tpyq;Ffisg; ghJfhj;jy; 

Rw;whly; vd;w tiuaiwapDs; ntWnkd kuQ;nrb nfhb cs;spl;l jhtuq;fs; 

kl;Lk; mlq;Ftjpy;iy vd;gij Nkw;Nghe;j fUj;Jf;fspypUe;J vk;khy; mwpayhk; 

mt;tifapy;> vkJ #oypy; cs;s midj;J capUs;s tpyq;fpdq;fSk; 

,jDy;NsNa mlq;Fk; ,tw;iwAk; ,];yhk; fhl;bj;je;Js;s Kiwg;gb ehk; 

ghJfhj;J guhkupf;f Ntz;Lk;. 

czTf;fhf my;yJ xU tpyq;fpdhy; jhf;fg;gl;lhy; jtpu Njitapy;yhky; 

tpyq;Ffisf; nfhy;YtJ ,];yhj;jpy; jil nra;ag;gl xd;whFk;. 'xU capiu 

jd;Dila (mk;ngupAk;) ,yf;fhf itj;Jf; nfhs;gtu; rgpf;fg;gl;ltu; (jpu;kpjp) vd 

egpfshu; Nghjpj;Js;shu;fs;. mJkl;Lkd;wp> czTf;fhf xU tpyq;if mWf;Fk; 

NghJ $l mij \,`;rhd;| (kpf mofpa Kiwapy;) nra;a Ntz;Lnkd egpfshu; 

$wpdhu;fs; mjd; Kd;dhy; fj;jpia $u;ik Mf;FtNjh> Kd;d kOq;fpa fj;jpAld; 

mij mWg;gNjh ntWf;fj;jf;fJ. 'xU Ml;bd; kPJ $l ePu; fUiz fhl;;bdhy; 

my;yh`; cq;fs; kPJ fUiz fhl;Lthd" (G`hup) vd egpfshu; $wpAs;sikAk; 

Nehf;fj;jf;fJ. 

egpfshupd; ,j;jifa Nghjidfis ]`hghf;fSk; jk; tho;tpy; filGbj;jhu;fs; 

xU kdpjd; tPzhf xU rpl;Lf FUtiaf; nfhiy nra;jhy; kWikapy; mJ 

,e;j kdpjd; vd;id ve;jg;gaDs;s Njitf;fhfTk; nfhy;ytpy;iy ntWknd 

tPDf;fhfNt nfhd;whd; vd KiwapLk; vd;w egpfshupd; thf;fp gwitfs; kPJ 

ehk; vt;tsT fupridAld; ,Uf;f Ntz;Lnkd;gij typAWj;Jfpd;wJ ,t;thW 

,];yhk; Nghjpj;jpUf;Fk; epiyaapy; vkJ jw;fhy eilKiw tho;tpy; ehk; 

tpyq;Ffs; kPJ vj;jiy guhkupg;ig nrYj;Jfpd;Nwhk; vd;gij Nehf;fpd;> ek;kpy; 

gyu; jkf;F MwwpT ,Ue;Jk; mjid kwe;J IawpT gilj;j tpyq;fpdq;fis tpl 

kpfTk; fPo;j;jukhd nray;fspy; <LgLtijf; fz;$lhff; fhzyhk; kpUfq;fis 

mbj;Jj; Jd;GWj;JtJ kl;Lkd;wp> jkJ nghOJ Nghf;fpw;fhf mtw;iw 

NtjidgLj;JtijAk; fhzyhk;. 

Fwpg;ghf gRkhl;il Nehf;fpdhy; mJ kdpj eyDf;fhf cs;s xU nghJr; 

nrhj;jhFk;. MfNt> mtw;iw mWf;fhjPu;fs; vd egpfshu; vr;rupj;Js;sikAk; 

Nehf;fj;jf;fJ. egpfshUf;F tpUe;jspj;j Xu; md;rhup Njhouplk; 'ghy; jUk; Ml;il 

mWj;J tplhNj" vd vr;rupj;j nra;jpia ,khk; K];ypk; gjpT nra;Js;sikAk; 

Fwpg;gplj;jf;fJ. mNj Neuk; eha; $l kdpjidg; Nghd;w xU r%fkhFk;. mJTk; 

vkJ Rw;whlypy; tho Ntz;Lk;. me;j ,dk; mopaf;$lhJ. MfNt> mjidf; 
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nfhs;shjPu;fs; vd egp (]y;) fl;lisapl;Ls;sikAk;. ,q;F Rl;bf; fhl;lj;jf;fJ. 

MfNt rj;jpa khu;f;fkhd ,];yhkhdJ Rw;whly; ghJfhg;G Fwpj;J NgRk; NghJ 

tpyq;fpdq;fspd; ];jPuj;jd;ik Fwpj;Jk;> mtw;wpd; ghJfhg;G Fwpj;Jk; ve;jsTf;F 

tiwAupj;jps;sJ vd;gjw;F ,t; tplaq;fs; rhd;W gfpu;fpd;wd. 

03. jhtuq;fisg; ghJfhj;jy; 

vk;ikr; R+oTs;s Rw;whlypy; ngUk;gFjp jhtuq;fis nfhz;ljhFk;. jhtuq;fis 

mit mt;yh`;tpd; gilg;G vd;w uPjpapy; Ngzpg; ghJfhj;J guhkupf;f Ntz;baJ 

vkJ mUk; nghWg;ghFk;. 'gilg;Gfs; my;yh`;tpd; FLk;gkhFk;. mtDf;F 

kpfTk; tpUg;gkhdtu;fs; mtdJ FLk;gj;jpw;F kpfTk; gad; mspg;gtu;fNs" 

(G`hup) vd egpfshu; Fwpg;gpl;lhu;fs;. ,e;j `jP]; vkf;F> kdpjd; rf kdpjid 

Nerpg;gJ Nghy capu;g; gpuhzpfis Nerpg;gJ Nghy my;yh`;tpd; Vida vy;yh 

gilg;GfisAk; Nerpf;f Ntz;Lk; mg;NghJ jhd; kdpjd; my;yh`;tpd; FLk;gj;jpw;F 

gadspg;gtdhf khwp mtdJ Nerj;ijg; Ngwyhk;> vd;w Xu; mbg;gilahd 

tplaj;ij fw;Wj;jUfpd;wJ. ,t; tifapy; jhtuq;fs; cs;spl;l kuk;> Nrb> 

nfhbfs; Nghd;wtw;iwg; ghJfhg;gJk; ,d;wpaikahj xd;whFk;. 

,];yhkpag; ghu;itapy; Nehf;Fk; NghJ my;yh`;tpd; mw;Gjg; gilg;Gf;fspy; 

xd;whfNt vkJ Rw;whlypYs;s gr;irj; jhtuq;fs; fhzg;gLfpd;wJ. G+kpapy; Rkhu; 

1/3 gq;fpid nfhz;l ,it rhjhuz Gw;fspypUe;J mlu;e;j fhLfspy; cs;s 

,uhl;rj kuq;fs; tiu vy;yhk; kdpju;fSf;F gad;juf; $baitahfNt cs;sd. 

jw;fhyj;jpy; kdpju;fSf;F Vuhskhd tprpj;jpukhd gy Neha;fs; Vw;gLtij 

fhzyhk;;. ,tw;Wf;fhd kUe;Jfspy; Rkhu; 50 tPjk; msit 3000 tifahd 

jhtuq;fspypUe;Nj ngwg;gLtjhfTk; Fwpg;gplg;gLfpd;wJ. ,j;jifa jhtuq;fs; 

g+kpapy; cupa Kiwapy; ghJfhf;fg;gl Ntz;Lk; ,y;yhtpbd; kdpj kw;Wk; Vida 

tpyq;Ffspd; tho;tpd; ];jPuj; jd;ik rhj;jpakw;wjhfptpLk;. 

mJkl;Lkd;wp> vkJ #oypYs;s kuQ; nrb nfhbfis g+kpapd; jl;g> ntg;g 

mikg;ig cupa Kiwapy; ghJfhf;fpd;wd. ,t;thwhd jhtuq;fs; mopf;fg;gLk; 

NghJ g+kpapd; ,aw;ifr; #oy; ghjpg;giltJ kl;Lkd;wp tul;rp> ntg;gk; Nghd;wd 

mjpfupj;J kdpj MNuhf;fpaj;jpw;Fg; ghupa rthyhf khwptpLfpd;wJ. MfNt > 

,tw;iwj; jLj;J kuq;fis eLtJ fhyj;jpd; fl;lakhff; fhzg;gLfpd;wJ. 

,];yhj;jpd; mbg;gilapy; kuk; eLtJ Xu; ,ghjj; kl;Lkd;wp> 

mJ xU epue;ju ju;kKkhFk;. 'K];ypk; xUtu; xU kuj;ij el;L Xu; tpij 

tpijj;J tptrhak; nra;J mjpypUe;J> (mjd; tpisr;riy Xu; fha;fis) xU 

gwitNah> ,U kdpjNdh my;yJ xU gpuhzpNah cz;lhy; mjd; fhuzj;jhy; xU 

ju;kk; nra;jjw;fhd gpujpgyd; mtUf;Ff; fpilf;Fk;" (G`hup - 2320) vd md]; 

,g;D khypf; (uop) mtu;fs; mwptpf;fpd;whu;fs;. ,e;egp nkhopahdJ kuk; eLtij 

kl;Lkd;wp vk; #oypYs;s Vida capudq;fspd; ,Ug;ig cWjpg;gLj;JtijAk; 

vkf;F Xu; tzf;fkhfg; Nghjpf;fpdwJ. 

,Jkl;Lkd;wp> mg+ gf;fu; (uop) mtu;fs; xU gilia NghUf;fhf mDg;Gk; NghJ 
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mjd; jsgjpaplk; kw;w mwpTiufSld; gpd;tUtdtw;iw cgNjrpj;jikia 

vk;khy; fhzyhk;. 'fa;f;Fk; kuq;fis ntl;lhjPu;fs; kf;fs; thOk; gFjpfis 

jhf;fhjPu;fs;. MLfisAk;> xl;lfq;fisAk; cztpw;fhftd;wp ntl;lhjPu;fs;. 

NjdPf;fSf;F newpg;gpl;L mtw;iwr; rpjw itf;fhjPu;fs;" (Ktj;jh) ,jd; Kyk; 

,];yhkpa tuyhw;wpy; $l ve;jsTf;F kuq;fs; kl;Lkd;wp Rw;whlypYs;s Vida 

[Ptuhrpfs; ghJfhf;fg;gl;ld vd;gij tpsq;fpf; nfhs;syhk;. Mf> ,];yhkhdJ 

Rw;whly; njhlu;ghd ghJfhg;ig ve;jsTf;F tspAWj;Jfpd;wJ vd;gijAk; vk;khy; 

,t;thjhuq;fs; %yk; fz;Lnfhs;syhk;. mNj Neuk;> #oypYs;s jhtuq;fis 

cupa Kiwapy; ghJfhf;fhtpl;lhy; ePu; rk;ge;;jg;gl;l gy gpur;rpidfSk; cUthFk; 

kpf Kf;fpakhJ ePu; tw;Wtjhy; Vw;gLfpd;w gy rpf;fy;fs;> gpur;rpidfs; my;yJ 

Rw;whlypYs;s jhtuq;fs; mopAk; NghJ Vw;gLk; jl;g> ntl;g epiy kw;wq;fs; vd;gd 

kdpjid kl;Lkd;wp vk;ikr; #oTs;s Vida capupdq;fisAk; ghjpf;fpd;wd. 

,t;tifapy;> ,j;jifa ghjpg;gpw;Ff; fhuzkhdtu;fs; ahtUk; my;yh`;tpd; 

FLk;gj;jpw;Fj; JNuhfk; nra;gtu;fshfNt fUjg;gLtu; ,jdhy; my;yh`;tpd; 

md;G> Nerk; vd;gtw;iw ngwj; jtWtJld;> VidNahupd; rhgj;jpw;F Mshfpd;wdu; 

MfNt> ,tw;wpYUe;J ehk; xt;nthUtUk; vk;ikf; fhj;Jf; nfhs;s Ntz;Lk;. 

my;yh`;tpd; mUs;fspy; xd;whd jhtuq;fs; vkf;F ve;jsTf;F ,d;wpaikahjJ 

vdpy; ehk; MNuhf;fpa tho;it tho Ntz;Lnkdpy;> ,it vkf;F kpfTk; mtrpak;. 

G+kpapy; Rkhu; 50 tUlk; thOk; xU kuk; 2700 kg xl;rprid vkf;F cw;gj;jp 

nra;J jUfpd;wJ. Xl;rprd; NghjpasT fpilf;fhtpl;lhy; vk; xt;thUtupdJk; 

tho;T Nfs;tpf;Fwpahfp tpLk;. ,d;iwa fhy fl;lj;jpy; kuq;fs; $Ljyhf 

ntl;lg;gl;L #oypd; ,aw;ifj; jd;ik g+uhfTk; njhopEl;gkakhfpf; nfhz;L 

tUtijf; fhzyhk;. mgptpUj;jpj; jpl;;lq;fs; vd;w ngaupy; jhtuq;fs; kl;Lkd;wp 

kf;fspd; MNuhf;fpa tho;Tk; gwpf;fg;gLfpd;wJ. kdpju;fspd; mrl;Lg; Nghf;fpdhy; 

,iwtdpd; msg;gupa mUl; nfilfs; ghjpf;fg;gLfpd;wd. 'my;yh`;tpd; mUl; 

nfhilia ePq;fs; vz;ZtPu;fshapd; mjid ePq;fs; fzf;fpl KbahJ. epr;rakhf 

kdpjd; mepahaf; fhudhfTk; ed;wp mw;wtdhfTk; ,Uf;fpd;whd;." (,g;uh`pk; : 34) 

vd my;yh`; jd; jpUkiwapy; $Utij ,t;tplj;jpy; epidT $wyhk;. 

vk;kpy; gyu; Rw;whliy mofpa Kiwapy; Ngzp> guhkupj;J> ghJfhf;ff; $batu;fshf 

cs;sdu;. ,aw;ifj; jd;ikia khw;whky; mjw;Fupa toptiffis nra;J 

#oypYs;s Vida capupdq;fspd; ,Ug;gpw;Fk;> topnra;tJ Fwpg;gplj;jf;fnjhU 

tplaNk. cz;ikapy; ,];yhkpaf; fz;Nzhl;lj;jpy; my;yh`; kpfTk; 

mofhdtd;.mtd; moifNa tpUk;Gfpd;whd;. egpfshupd; ,e;j nghd;nkhop vk;kpy; 

gagf;jpAilNahUf;F Xu; topfhl;bahFk;. G+kpia mofhfg; gilj;j my;yh`; 

mt;toif ,urpf;Fk; moFdu;r;rpNa kdpjdpy; Vw;gLj;jpAs;shd;. ,jdhNyNa 

kdpjd; jd; tPl;;ilr; Rw;wp #oiy guhkupj;J g+e;Njhl;lq;fis mikj;J mtw;wpy; 

jd; Xa;T Neuj;ij nrytpLfpd;whd;. mjd; %yk; mtd; epk;kjpiaAk;> epiwthd 

tho;itAk; ngWfpd;whd; Rw;whliy ghJfhj;J NgZtjpy; ehk; Raeyj;ij 

filg;gpbf;ff; $lhJ. mjd; %yk; ehk; kl;Lkd;wp vk;ikr; rhu;e;j vy;yh [PtuhrpfS|k; 
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gad; ngWk; tifapy; ehk; vk;ik khw;wpf; nfhs;s Ntz;Lk;. Vnddpy;> jhDk; 

gad; ngw;W gpwUk; gad; ngwf; $bathuhd Ntiyfspy; <LgLtijNa ,];yhk; 

tpUk;Gfpd;wJ. 

cyfpy; ehk; xt;nthUtUk; nghUg;ghsu;fs;> vdw tifapy; my;yh`;tpd; 

xt;nthU mUl;nfhiliaAk; mjw;F Nrjq;fis ,iof;fhky; msTld;> 

cz;ikahd Kiwapy; gad;gLj;j Ntz;Lk;. ed;ikfis ms;spj; jUk; ngUkjp 

kpf;f nray;fs; vd;wbg;gilapy; jhtuq;fisNah> gapu; gr;irfisNahmepahakhd 

Kiwapy; mopf;f Ntz;lhk; vd;Wk; khwhf g+kpapy; mtw;iw jUtjd; %yk; 

ey;y fhupaq;fis GupAkhWk; ,];yhk; kdpjid gzpf;fpd;wJ. ,jw;F egp (]y;) 

mtu;fspd; Nghjidfs; vkf;Fr; rhd;W. 'vtnuhUtu; xU kuj;ij el;b mjid gad; 

gLj;jp g+uzkhf tsu;r;rpaila nra;fpuhNuh mtUf;F kWikapy; ew; $ypAz;L" 

(K];dj;) vd egpfshu; etpd;Ws;sikia fhzyhk;. ' cq;fspy; xUtupd; ifapy; 

xU gapu; ,Uf;Fk; epiyapy; kWik tug; Nghfpd;wJ mg;gapiu el;b tpl Kd; 

kWik te;J tplKd; vd;w epiy fhzg;gbDk;. Mjid el;b tpLq;fs;" vd 

egpatu;fs; $upajhf md]; (uop) mwptpf;fpwhu;fs;. MfNt> ,[;yhkhdJ kuk; 

eLtij ve;jsTf;F 

Kf;fpakhd nrayhfg; Nghjpf;fpdwJ vd;gij ,r; rhd;Wfy; %yk; mwpayhk;: 

cyfpy; ntWkNd tho;e;Njhk;> kuzpj;Njhk; vd;wpd;whky; VidNahUf;F gad; juf; 

$ba rpwpa xU nraiyahtJ xt;nthU jdp kdpjDk; nra;a Kaw;rpf;f Ntz;Lk;. 

egpfshupd; fhyj;jpy; ,lk; ngw;w xU rk;gtk; ,jid NkYk; typAWj;Jfpd;wJ. 

mjhtJ> xU Kiw egpatu;fs; xU NguPr;r kuj;ij Rl;bf;fhl;b 'ahu; ,e;j 

NguPr;ir kuj;ij el;baJ K];ypkh ? my;yJ fhgpuh ? vd tpdtpdhu;fs;. mjw;F 

mg;ngz; K];ypk; vd gjpyspj;jhu; mijf; Nfl;l egpatu;fs; 'K];ypkhd xUtu; 

xU gapiu el;b mjpypUe;J xU kdpjNdh> xU kpUfNkh my;yJ xU gwitNah 

rhg;gpLkhapd; mJ mtUf;F kWik tiu ]jfhthf mikAk;" vdf; $wpdhu;. 

MfNt> ,j;jifaNjhU rpwpa nrayhd kuk; eLjy; vd;whYk; $l mJ mtUf;F 

mjhlu;e;Jk; ed;ikia Njbj; juf; $ba xd;whf ,Uf;Fk;. 

NkYk;> jhtuq;fisg; ghJfhj;jy; vd;gjDy; gapupLjy; vd;w tplaj;jpw;F cku; 

(uop) mtu;fspd; fhyj;jpy; ,lk; ngw;w rk;gtk; xd;iwAk; ,q;F Nehf;fyhk;. ,khuh 

gpd; `_i]kh gpd; ]hgpj; (uop) mtu;fs; $wpdhu;fs; cku; (uop) mtu;fs; vdJ 

je;ijia Nehf;fp gpd;tUkhW $Wtij ehd;nrtpAw;Nwd;. 'ePu; ckJ g+kpia 

gz;gLj;jp gapuplhky; ,Ug;gjw;fhd fhuzk; vd;d? " mjw;F vdJ je;ijNah> 

'ehd; xU taJ Kjpu;e;j kdpjd; ehis kuzpj;J tplyhk;" vdg; gjpyspj;jhu;. 

mjw;F cku; (uop) mtu;fs; " ePu; epr;rakhf gapupl 

Ntz;Lk; vd;gjpy; ehd; cWjp nfhz;Ls;Nsd; 'vd;whu;fs;. gpd;du; cku; (uop) 

mtu;fSk; vdJ je;ijAld; ,ide;J jdJ iffshNyNa gapupLtijf; fz;Nld; 

vdf; $wpdhu;fs; . (my; [hkpAy; fgPu; - ,khk; ]PAj;jp) ,it jtpu> cku; (uop) 

mtu;fs; c];khd; gpd; ̀ _idg;> mg+ ̀ _ijgh my; akhdp Nghd;Nwhiu g`;iud; 

gFjp epyq;fs; gw;wpa juTfis vLf;f epakpj;J mtu;fs; nfhLj;j Kbfspd; 
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gb mg; gFjpfspy; gapu; ,Ltjw;fhd eltbf;ifis vLj;j tuyhw;iwAk; 

fhzyhk;. epyq;fis itj;jpUj;jtu;fs; 3 tUlq;fSf;F Nky; mtw;iw juprhf 

itj;jpUf;fhky; gapupl Ntz;Lk; vd;W fl;lisapl;lJld;> jpk;kpfs; tptrhaj;jpw;F 

gad;gLj;Jk; epyq;fis tpw;ff; $lhnjdTk; jiltpjpj;j tuyhw;iwAk; fhzyhk;. 

MfNt> ,];yhkpa tuyhw;wpYk; epyq;fs; ve;jsTf;Fg; ghJfhf;fg;gl;L te;Js;sJ 

mjw;F Ml;rpahyu;fshy; vd;ndd;d eltbf;iffs; gpd; gw;wg;gl;L te;jJ vd;gij 

vuyhw;wpD} lhf tpsq;fpf; nfhs;syhk;. ,e;jsTf;F Rw;whly; kPjhd ghJfhg;ig 

,dpa khu;f;fkhd ,];yhk; typAWj;jpAs;sJ. 

,d;iwa fhy fl;lj;jpy; ,];yhk; $wpathwhd ghJfhg;G Kaw;rpfs; nra;ag;gLtjpy; 

,d;Dk; kf;fs; jtwp tpl;ldu;. ,iwtdpd; mUl;nfhilfspy; ngUk;ghyhdit mjd; 

gaid ,oe;J tpl;ld: fhLfs; mopf;fg; gLtJk;> njhopw;rhiyfspd; fopTfshy; 

ePu;epiyfs; khriltJk; kdpj tho;tpw;F kl;Lkd;wp Vida rfy gilg;GfYf;Fk; 

mnrsfupaq;fiy Vw;gLj;jpAs;sJ. kdpjd; cz;Zk; czTk;> Rthrpf;Fk; fw;Wk; 

eQ;rhf khwptpl;ld. gzKk;> nghUSk; NjLk; kdpjdJ Ntl;ifNa ,tw;wpw;Ff; 

fhuzk; njhoEl;gk; tsu tsu gRikahd vkJ #oy; ahTk; ghiy epyq;fshf 

khwp tUfpd;wJ. #oy; ntg;gepiy ntFthf mjpfupj;J tUfpd;wJ. mLj;j 50 

tUlq;fspy; g+kpapd; ruhrup ntg;gk; ehd;F ghifahy; $Lnkd mwpf;iffs; 

ntspaplgg;gl;Ls;sd gdpf;fl;bfs; fiue;J nry;yf; $ba mghaKk; Vw;gl;Ls;sJ. 

,];yhk; ,j;jifa mepahar; nray;fis fLikahff; fz;bf;fpd;wJ. 

etPd ,];yhkpa mwpQuhd n]a;apj; `_ird; e];u; $Wk; NghJ> 'kdpjd; 

#oypYs;s rkepiyia rPu;Fiyj;Js;shd;. thDyfpw;nfjpuhd ,f;fyfj;jpw;F 

Kw;Wg;Gs;sp itf;fhJ tiu g+kpapd; ,e;jf; fl;Lf;Nfhg;ig rPu;gLj;j vLf;fg; 

gLk; ve;j Kaw;rpAk; ntw;wpaypf;f KbahJ" vd;w fUj;J Fwpg;gplj; jf;fjhFk;. 

Rw;whly; ghJfhg;G vd;w uPjpapy; ,];yhk; jhtuq;fisg; Ngzpg; ghJfhg;gij 

vt;thW typAWj;jpAs;sJ vd;gij Nkw; $wpathwhf Nehf;fyhk; . mLj;J Vida 

,aw;if tsq;fshd ePu;> epyk;> fhw;W kw;Wk; fhLfs; vd;gtw;iw ghJfhf;Fk; 

topKiw Fwpj;J vt;thW Fwpg;gpLfpd;wJ vd;gij gpd;tUkhW Nehf;fyhk;. 

04. ePiug; ghJfhj;jy; 

vk;ikr; #oTs;s Rw;whlypy; gy ,aw;if tsq;fis my;yh`; mtdJ mUl; 

nfhilfshf mUspdhd; mt;tifapy; ePu; kpf Kf;fpakhd xd;whFk; Rw;whlypy; 

ngWk; gFjp ePupdhNyNa #og;gl;Ls;sJ eilKiw tho;tpy; vk;kpy; gyu; ePiuj; 

Njitf;fjpfkhf tPzhf;Ffpd;wdu; kWGwk;> jhf;fj;jpw;Ff; $l ePu; fpilf;fhky; 

kf;fs; capiu tpLk; epiy Vw;gl;Ls;sikiaAk; fz;$lhff; fhzyhk;. 

ePiug; ghJfhg;gij ,];yhkpaf; flikfSs; xd;W. egpfshu; ,t;tplaj;jpy; kpfTk; 

ftdkhf ,Ue;Js;sikia mtjhdpff;fyhk;. mtu; kpf FiwthdsT ePiuf; 

nfhz;Nl Tor; nra;Js;sikia mtuJ eilKiwfs; nrhy;ypj; jUfpd;wd. 'XLk; 

ejpapy; TKr; nra;jhYk; tPz;tuak; $lhJ" vd egpfshu; vr;rupj;Js;sikiaf; 

fhzyhk;. 



234

53rd Meezan

Law Students' Muslim Majlis 2018/2019

ePiur; rpf;fdkpd;wpg; gad;gLj;JtJk;> mjid mRj;jg; gLj;JtJk; jw;fhyj;jpy; 

ghupa gpur;rpidfshFk;. cyfstpy; 1990 fis tpl jw;NghJ FbePiwg; ngWtjw;fhd 

tha;g;G mjpfupj;Js;sJ 1990 fspy; cyfstpy; 76% MNshUf;F FbePu; trjp 

fhzg;gl;lJ. Mdhy;> 2015 MFk; NghJ 91% Mf mJ> mjpfupj;Js;sJ> vdpDk;> 

cyfstpy; 1.8 gpy;ypad; kf;fs; vr;rk; fye;j ePiuNa gad;gLj;Jfpd;wdu;. 

Kiwahd FbePiug; ngWk; tha;g;Gf;fs; ,tu;fSf;F ,y;iy. ,jdhy; nfhyhuh 

Nghd;w Neha;fSk; Vw;gLfpd;wd. 

xU eha; jhfpj;jpUe;j NghJ tpgr;rhupahd xU ngz; mjw;F ePu; Gfl;b Rtu;f;fk; 

Eioe;j tuyhw;iw ,];yhk;; vkf;F fw;gpf;fpd;wJ. xUtu; nghJ kf;fSf;F ePu; 

toq;Ftjw;Fupa Vw;ghLfisr; nra;jpUe;jhy; mtu; kuzpj;j gpd;dUk; mjw;Fupa 

ed;ik njhlu;e;Jk; fpilf;Fnkd egpfshu; $Wfpd;whu;fs;. MfNt> my;yh`;tpd; 

khngUk; mUshd ePiug; ghJfhg;gJ vk;kPJs;s xU nghWg;ghFk; mjid czu;e;J 

ehk; nraw;gl Ntz;Lk;. 

NkYk;> 'ghijNahuq;fspYk;> epoy; jUk; ,lq;fspYk; kyryk; fopj;J kf;fspd; 

rhgj;ij ngWtij ,l;Lk; ePq;fs; gae;J ele;J nfhs;Sq;fs;" (K];ypk;) vd;w 

`jP]hdJ> Rw;whliy Rj;jkhf itj;jpUg;gjd; mtrpaj;ij typAWj;Jk;. 

'Xlhky; Njq;fp epw;Fk; jz;zPupy; cq;fspy; vtUk; rpWePu; fopj;Jtpl;L gpd;du; 

mjpy; Fspf;f Ntz;lhk;" (G`hup - 239) vd egpatu;fs; $wpajhf mg+ `_

iuuh (uop) $Wk; nra;jp ePiug; ghJfhg;gJ gw;wpf; $Wfpd;wJ. ,e;egp nkhopapy; 

Njq;fp epw;Fk; epiyahd ePupy; rpWePu; fopg;gij egpatu;fs; jLj;;Js;sikiaf|; 

fhzyhk;. ,];yhk; $Wkstpw;F Ntnwe;j gjKk; ePiur; rpf;fdkhfg; gad;gLj;j 

Ntz;Lnkdf $wpapUf;f KbahJ. 

jw;fhyj;jpy; epyj;jb ePu; gy fhuzq;fshy; ,y;yhky; Nghfpd;wJ. mj;Jld; tul;rp> 

ePu;g;gw;whf;Fiw Nghd;wdTk; kf;fspd; mepahakhd nray;fs; %yk; Vw;gLfpd;wd. 

egpfshuJ fhyj;jpy; gs;spthay;fs; $l ntWk; jiuahfNt fhzg;gl;lJ ghij 

Nghd;wd jtpu;f;f Kbahtpl;lhYk; rPnke;Jf; fw;fshy; g+kpia moF gLj;Jtij 

tplg; Gw;fshy; moF gLj;jyhk;. ,];yhj;ijg; nghWj;jtiu ehk; ,Uf;Fk; 

#oiy Rj;jkhf itj;jpUg;gJ khu;f;ff; flikahFk;. ,jid czu;e;J #oiyg; 

Ngzpg; ghJfhj;J vjpu;fhy re;jjpfSk;> Vida [PtuhrpfSk; epk;kjpahf thOk; 

,lkhf mjid ifaspg;gJ vkJ jiyahaf; flikahFk;; ,jpy; muRfYk;> Fb 

kf;fSk; $ba ftdj;JlDk;> J}u Nehf;FlDk; nraw;gl Ntz;baJk; fhyj;jpd; 

fl;lhakhFk;. 

,it jiu> Rw;whly; ghJfhg;gpy; ePupd; ghJfhg;Gj; njhlu;gpy; NkYk; Nehf;fpd;. 

cyfpy; 3k; cyfAj;jnkhd;W %z;lhy; epr;rak; mjw;Ff; fhuzk; ePuhfj;jhd; 

,Uf;Fk;> vdTk; rpy juTfs; FwpgpLfpd;wd. ,j;jifa Kf;fpaj;Jtk; kpf;f ePu; 

jhd; midj;Jf;Fk; %yhjhukhdJ vd my;Fu;Md; Fwpg;gpLfpd;wJ. 'xt;nthU 

capupdj;ijAk;> ePupypUe;J ehk; gilj;Njhk;" (21 : 30) vd;gJ Nehf;fj;jf;fJ. 

NkYk;> ',we;J Nghd g+kpf;F mjdhy; capu; mspf;fpNwhk;> ehk; gilj;Js;stw;wpy; 

,Ue;J fhy; eilfSf;Fk; Vuhskhd kdpju;fSf;Fk; mij gUFk; gb nra;fpNwhk;" 
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vdTk; Fwpg;gpLfpd;wJ. 

ePiu kdpjd; kl;Lkd;wp vk; #oypYs;s Vida tpyq;fpdq;fSk; gadgLj;Jtjhy; 

ePupw;F ehk; khrpid Vw;gLj;jf;$lhJ. mjdhy; Vuhskhd [Ptuhrpfs; ,d;diy 

vjpu;Nehf;Fk;. Njhopw;rhiyf fopTfs; kl;Lkd;wp tPl;Lf fopTfisAK; ePupy; fyf;f 

tpLtjdhy; mJ gad;gLj;jhky; NghtJld;. Vuhskhd njhw;W Neha;fSk; guTk; 

MfNt> K];ypk; vd;w tifapy; vk; nghWg;ig czu;e;J ePiug; ghJfhf;Fk; 

eltbf;iffspy; ehk; <Lgl Ntz;Lk;. ePu;gw;whf;Fiwiaj; jLg;gjw;fhd eltb 

Kiwfis gpd;gw;w Ntz;Lk;. kioePu; Nrfupg;Gj; jpl;lq;fis mKy;gLj;j Ntz;Lk; 

cupa Kiwapy; tbfhy; mikg;G kw;Wk; mRj;jkhd ePiu ntspNaw;Wtjw;Fupa 

jpl;lq;fis ifahs Ntz;Lk;. 

05. fhw;iwg; ghJfhj;jy; 

'NkYk;> (Nkfq;fis) fUf; nfhs;sr; nra;Ak; fhw;iw ehNk mDg;Gfpd;Nwhk;" vd 

my;Fu;Md; fhw;iwg; gw;wpg; NgRfpd;wJ. fhw;Wk; vkJ Rw;whlypy; ,d;wpaikah 

tplankhd;whFk;. 'jdJ mUSf;F Kd; ew;nra;jp $Wtjw;fhf mtNd fhw;iw 

mDg;Gfpd;whd;" (125 : 48) vd my;yh`; Fu;Mdpy; Fwpg;gpLfpd;whd;. cyfpy; 3 

kpy;ypad; kf;fs; fhw;W khRglhky; Mz;L NjhWk; ,wf;fpwhu;fs;. 

,J Mz;L kuzq;fspy; 6% MFk;. cyf Rfhjhu mikg;G (WHO) ,d; 

mwpf;ifg;gb> tsp khriljypd; fhuzkhf 30% kuzq;fs; Fwpg;gpl;l fhyj;jpw;F 

15 tUlq;fSf;F 

Kd;dNu epfo;e;J tpLfpd;wjhff; Fwpg;gplg; gLfpd;wJ. gy;NtWgl;l Giffs;> er;R 

thAf;fs; vd;gd tspapy; fyg;gjdhy; Vuhskhd Neha;fSk; Vw;gLfpd;wd. NkYk; 

XNrhd; gilg; ghjpg;Gk; jw;fhyj;jpy; ntFthf Vw;gl;L tUfpd;wJ. MfNt> ,tw;iwj; 

jLg;gjw;F cupa Kaw;rpfis ehk; vLf;f Ntz;Lk;. ,iwaUSf;F> ehNk ekJ 

fwy;fshy; ghjfk; tpisj;Jtpl;L NtW fhuzq;fisj; NjLtjpy; mu;j;jkpy;iy 

,jidNa my;Fu;Md; 'cq;fSf;F Vw;gl;LUf;Fk; ve;jnthU Jd;gkhdhYk; mJ 

cq;fs; iffs; rk;ghjpj;jitjhd;" (42 : 30) vd;W Fwpg;gpLfpwJ. 

06. fhL kw;Wk; Vida epy tsq;fspd; ghJfhg;G 

ehKk;> ek;ikr; rhu;e;NjhUk;> ,d;d gpw capupdq;fSk; ,e;j epyj;ijj; jd; 

trpg;gplkhff; nfhz;Ls;Nshk;. 'g+kpia mtd; vy;yh gilg;GfSf;fhfTk; mikj;jhd;" 

(55 : 10) my;yh`; jhd; fhl;ba ghijapy; g+kpia vt;thW epu;tfpf;fpwhd; vd;gij 

mwpaNt ,t;Tyfpy; kdpjidj; jdJ gpujpepjpahfg; gilj;Js;shd;. ,t;tifapy; 

kdpjd; jd; kPJ Rkj;jg; gLk; nghWg;Gf;F gjpy; nrhy;ypahf Ntz;Lk;. mjw; Nfw;w 

tifapy; jdJ gzpfisr; nrg;gilNtz;Lk;. ,t;tifapNyNa Rw;whliyAk; 

ghJfhf;f cupa Kaw;rpfis vLf;f Ntz;Lk;. 

jw;NghJ cyfpy; fhlopg;G vd;gJ ghupastpy; Nkw;nfhs;sg;gl;L tU nkhd;whf 

cs;sJ vkJ #oypy; cs;s kuq;fs; ntl;lg;gLk; NghJ #oypy; epyTfpd;w 

xl;rprd;> fhgdPnuhl;irl; rkepiyAk; Fok;gp ghjpg;G milfpd;wJ. ,J kdpj 
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Rthrr; nraw;ghl;il Neubahf ghjpf;Fk; Xu; nraw;ghlhFk;. Kuq;fis ntl;b> 

fhLfis mopg;gJ ekf;F ehOk; nra;J nfhs;Sk; mepahakhFk;. ,it Kw;whj; 

jil nra;ag;gl Ntz;Lk; Vw;fdNt kuk; 

    

jLjiy ,];yhk; ve;jsT J}uj;jpw;F Cf;Ftpj;J cs;sJ vd;gij ehk; Kd;du; 

Nehf;fpNdhk;. MfNt Rw;whly; rhu; gpur;rpidfis ,ad;wsT jUf;ff $ba 

tifapy; xt;nthU kdpjDk; rpe;jpj;J nrayhw;w Ntz;Lk;. 

,f;fl;Liwapd; mLj;j fl;lkhf> Rw;whliyg; ghJfhg;gJ njhlu;gpy; ehk; midtUk; 

vjpu;Nehf;f $ba rkfhy gpur;rpidfs; Fwpj;J Nehf;fpd;> ,d;iwa muRfs; jj;jkJ 

ehl;bDs; gy;NtW mgptpUj;jpj; jpl;lq;fis Kd;ndLf;Fk; tifapy; ru;tNjr 

fk;gdpfs; kw;Wk;> gz Kjiyfspd; nghUshjhuj;ij tsg;gLj;Jk; tifapNyNa 

nraw;gl;Lf; nfhz;L ,Uf;fpd;wd. ,jdhy; #oy; kw;Wk; Vida tsq;fspd; 

vjpu;fhsk; ghjpg;gilAk; vd mwpe;jpUe;jhYk; fPoj;Nja murpay; jiyikfs; 

gzj;ij thq;fpf; nfhz;L mj;jifa jpl;lq;fSf;F mDkjpaspf;fpd;wdu;. 

,jd; gpd;du; KOikahf foptfw;Wk; jpl;lk; ,y;yhky; fk;gdpfs mtw;wpd; 

fopTfis Mw;W ePupYk;> Fsq;fspYk; fyf;Fk; tz;zk; ntspNaw;wp #oiy 

khrilar; nra;fpd;wdu;. NkYk;> rpy jpl;lq;fs; ekfhyj;jpy; Nfhb Nfhbahf 

gzj;ijaPl;l toptFj;jhYk; vkJ> rpy gzf;fhu ehLfs; Vio ehLfis jkJ 

Fg;igj; njhl;bfyhf> gad;gLj;jp tUtijAk; fhzyhk;. jha; ehl;bd; Rw;whly; 

ghjpg;gilaf; $lhJ> ePu; tsk; Fd;wf; $lhJ vd;gjw;fhf Vio ehLfisr; Ruz;b 

Mf;fpukpf;fpd;wdu;. jkJ njhopw;rhiyfis me;ehLfspy; mikj;J mq;Fs;s 

Fwpg;gpl;lrpy tPjkhdtu;fSf;F njhopy; tha;g;igAk; toq;Ffpd;wdu;. ,jw;F Coy; 

murpay; 

thjpfSk; xj;Jiog;gJ ftiof;Fupa tplakhFk;. mJ kl;Lkd;wp> ,d;W vkJ 

Rw;whly; ngWk; ntg;gkhjiy Nehf;fp efu; tij vk;khy; fhzyhk;. 1789" 1793 

tiuahd Mz;Lfspy; Vw;gl;l vy;-rpNdh vDk; thdpiy khw;wk; fhuzkhf 

INuhg;ghtpy; fLk; tul;rp jhz;ltkhba nra;jpfisAk; Fwpg;gplyhk;. MfNt> 

,j;jifa rkfhy gpur;rpidfs; Fwpj;J cupa tpopg;Gzu;tpy;yhtpl;lhy; vkJ 

Rw;whly; Raey thjpfshy; rPu;Fiyf;fg;gl;L vkJ vjpu;fhy re;jjpapdu; gyj;j 

rthy;fis vjpu;Nehf;Ftu;. vDk; NghJ epyk;> ePu;> neUg;G> Mfhak;> fhw;W Mfpa 

,aw;ifapd; [k;Gyd;fis vkJ epidTf;F tUfpd;wd. my;yh`; mUspa 

,k;khngUk; mUs; tsq;fs; Fwpj;J xt;nthU kdpjDk; rpuj;ijAld; nraw;gl 

Ntz;Lk;. 

MfNt> ,];yhkpa Nehf;fyhd Rw;whly; ghJfhg;G njhlu;gpy; MuhAk; ,f;fl;Liwapd; 

,Wjp tpilakhFk;> #oiyg; ghJfhf;f ehk; xt;nthUtUk; vd;d nra;a Ntz;Lk;> 

ek; nghWg;G vd;d vd;gij Nehf;fpd;> xU ehL vd;w tifapy; cWjpahd #oy; 

ghJfhg;G Fwpj;J rpy tplaq;fspy; ftdf;Ftpg;G fhzg;gl Ntz;baJ mtrak; 

mjhtJ> ,];yhk; fhl;bj;je;jJ #oy; ghJfhg;G gw;wpa Nghjidfis gpd;gw;WtJld; 

g+kpad; ,ay;Gf;F khw;wkhd ntg;gepiy khw;wk; kw;Wk; fhgd; cWjpg;gLtijf; 
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Fiwf;f tpidj;jpwdhd eltbf;iffisAk; Nkw; nfhs;s Ntz;Lk; mJ jtpu> 

,aw;if tsg; ghJfhg;G> Kiwaw;w fpUkpehrpdp ghtid> fopTg; nghUl;fis 

mw;Wjy; kw;Wk; Kfhikj;Jtk;> gRik Efu;T> Njrpa Rw;whly; nfhs;iffis 

ru;tNjr #oy; gw;wpa xg;ge;jq;fSld; xUq;fpizj;jy; cs;spl;lgy;NtW 

tplaq;fisj; jpl;lkpl;L nraw;gLj;j Ntz;Lk; ,tw;iwg; ghJfhg;gjw;fhf ,sk; 

re;jjpapdUf;F tpopg;Gzu;t+l;LtJld; ehl;L kf;fspd; nghJf; nfhs;ifapy; Xu; 

jhf;fj;ij Vw;gLj;Jk; tifapy; gug;Giu nra;jy; > jLg;Gr;rl;lq;fis ,aw;Wjy; 

cs;spl;l eltbf;iffspy; muR Kidg;Gld; nraw;gl Ntz;Lk;. 

Jdpegu; vd;wtifapy;> vk;kPJs;s nghWg;ig ehk; xt;nthUtUk; czu;e;J rpy 

vspikahd tplaq;fspy; fuprid nrYj;Jtjd; %yk; 

vkJ Rw;whliyg; ghJfhf;fyhk;. 

Ɣ kuk; eLtjd; %yk; Rw;whlYf;F Vw;gLk; rpy jPq;Ffisj; jLg;gjw;F 

Ka;rpf;fyhk;. kuk; eLjy; ,];yhj;jpy; ]jfJy; [hupahtpy; xd;whFk; ,jd; 

%yk; <UyfpYk; ed;ikiag; ngwyhk; .  

Ɣ ePu; tsk; vd;gJ tho;tpd; capu;ehb vd;w tifapy; mjid tPz;tpuapd;wpf; 

fhf;f  Ntz;Lk;. 'jz;zPiug; nghUj;jtiu kdpju;fs; ahtUk; mjd; 

gq;fhspfs;" vd egpfshu; $wpdhu;fs;. ePupy; VidNahUf;Fk; gq;Fz;L 

vd;gijAzu;e;J xt;nthUtUk; gad;gLj;j Ntz;lLk;  

Ɣ nghypj;jPd; MNuhf;fpa tho;tpw;fhd vjpup vd;w tifapy; mjd; ghtidia 

jLg;gjw;fhd eltbf;iffsps; <Lgl Ntz;Lk; mJ Gw;W Neha;> Mz;ikf; 

FiwghL kw;Wk; jPuhj Neha;fis cUthf;Ffpd;wJ. gpsh];bf; nghUl;fis 

Rw;whlypy; fyg;gJ tp\j;ijf; fyg;gjw;Fr; rkd;. MfNt> Kbe;jsT ,tw;wpd; 

ghtidiaf; Fiwf;f Ntz;Lk;.  

Ɣ jw;fhyj;jpy; Ngrg;gLk; Xu; tplakhf nlq;F xopg;G eltbf;iffs; 

fhzg;gLfpd;w. mtw;wpw;F ehKk; if nfhLf;f Ntz;Lk;. ePu; Njq;fp epw;Fk; 

nghUl;fis Kiwahf mfw;WtJld;> Esk;G ngUFk; nghUl;fis Kiwahf 

mfw;wTk; Ntz;Lk;. $l;L rpukjhd Kaw;rpfisAk; nra;a Ntz;Lk;.  

Ɣ Fg;igfisf; Fiwf;f 5s System Nghd;wtw;iwf; filg; gpbf;fyhk;. 

jpz;kf;;  fopTfs; fhuzkhfNt $Ljyhf #oy; khrilfpd;wJ. ,aw;if 

KOtjpYk; 60 - 65 tPjkhd fopTfNs cs;Suhl;rp khw;wq;fshy; 

Nrfupf;fg;gLfpd;wJ. 35% fopTfs; tPl;Lj; Njhl;lq;fspYk;> tPjpNahuq;fspYNk 

rpjupf; fhzg;gLfpd;wd. fopTfis Kfhik nra;tjw;Fupa rpwe;j KiwNa 

5s system MFk;.  

1. Reduce - cf;fhj nghUl;fspd; ghtidiaf; Fiwj;jy;. 

2. Reuse - kPs; gad;ghl;bw;Fg; goFjy; 
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3. Recycle - kPs;Row;rp nraw;ghl;bw;F xj;Jioj;jy;. 

4. Refuse - #oYf;F Mgj;jhd nghUl;fis nfhs;tdT nra;akWj;jy;. 

5. Rethink - tpiy nfhLj;J thq;f Kd; kPs;ghu;it nra;jy;.  

Ɣ fopTg; nghUl;fis cf;Fk; fopT> cw;fhj fopT vd tifgLj;jp kPs; 

Row;rpf;F xj;Jiyg;gjd; %yk; ehl;bd; nghUhjhuj;ij Nkd;gLj;jTk;> 

Rw;wh;lypd; ghJfhg;gpw;Fk; cjtyhk;. #oy; khrilaf; fhuzkhf ,Ug;gJk; 

xU Fw;wk;. mjd; jPa tpisTfis <UsfpYk; Ritg;Nghk; vd;gij ek;g 

Ntz;Lk;.  

Ɣ ,aw;if tsq;fis ghJfhf;f Ntz;Lk; ,aw;if #oy; vd;Wk; gRikahf 

,Ug;gijNa ,];yhk; tpUk;GfpwJ. kiyfSk;> kuq;fSk;> MWfSk;>  

fly;fSk;> gwitfSk;> tpyq;FfSk; kdpj tho;tpd; ,Ug;gpw;fhf Nrit nra;git. 

mtw;iwf; fhg;ghw;w Ntz;;baJ vk; flik. 

MfNt> ,];yhKk; Rw;whly; ghJfhg;Gk; vd;w ,f;fl;Liu %yk; r%fj;jpw;F 

czu;j;j tpisAk; fUj;J vd;dntdpy;> vkJ #oiyg; ghJfhg;gJ njhlu;gd nghJ 

tpilaq;fspy; ehk; ele;J nfhs;Sk; Kiwia mtjhdpj;Jj; jhd; ehk; gpd;gw;Wk; 

khu;f;fj;ij gpw rkaj;jtu;fs; vil NghLfpd;wdu;. mtu;fSf;F Kdkhjpupahf ehk; 

elf;f Ntz;Lk;. vk;kplKs;s vjpu;kiwahd kdg;ghq;Ffis khw;wp ,];yhk; fhl;bj; 

je;j cd;dj top Kiwfis gpd;gw;w Ntz;Lk;. vk;kpy; xUtu; NghJ ,lj;jpy; 

Fg;igfisf; nfhl;Lk; NghJ ehd; kl;Lk; nfhl;Ltjhy; xd;Wk; ele;JtpLtjpy;iy 

vd vz;z $lhJ. mLj;j jiyKiwapdWk; gad;ngWk; tifapy; vkJ #oiy 

ehk; ghJfhj;J mkhdpjkhf xg;gilf;f Ntz;Lk;. ,jd; %yk; gpwu; kj;jpapy; 

K];ypk;fisg; gw;wpa ey;nyz;zj;ij tpijg;gJld;> <UyfpYk; 

my;yh`;tpd; jpUg;jpiaAk; > md;igAk; ngw Kaw;rpg;Nghk; Kw;Wk;. 
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Inter-School Essay Competition (First Place)

uqia,sïjre idOdrK iudchla i|yd odhl;ajh  
olajkjdo@

uqia,sïjre hkafkka woyia lrkafka w,a,dyq ;wd,d úiska fuf,dj my, l, wd.ï 
w;ßka wjidk fyj;a i;H jq *q¾ld;a wd.u wkq.ukh lrñka csj;a jk msßi fõ' fuu 
uqia,sïjre idOdrK iudchla ioyd odhl;ajh olajkjdo hkak ms,snoj úuid n,uq' 
w,a,yq ;wd,d ;u ksfhdacs;hd jYfhka ñksid ujd Tyqg bgq l, hq;= hq;=lï yd j.lSï 
ms,snoj o myod oSï ,nd oS we;' tajd ksid whqre ;u cSú;hg wkq.ukh lrñka cSj;aúu 
uqia,sïjreka jk wmf.a wksjd¾h hq;=lula jkafkah' 

tkuq;a" j¾;udk iudch fj; wm wjOdrKh fhduq lsÍfï§ j¾;udkfha uqia,sïjre 
idOdrK iudchla f.dvkexùfuys ,d hï odhl;ajhla olajkafka o keoao hkak ms<snoj 
úuid ne,Sfï§ thg ms<s;=rla jYfhka wmg ,ndÈh yelafla th hï iSñ; m%udKhla 
f,isks' ;j;a wdldrhlska mejiq úg b;d wvq m%udKhlska hqla; msßilah' tu l=vd 
msßilf.a odhl;ajh u.ska iudc idOdrK;ajhla bgq ùu b;d wiSreh' tjeks ;;ajhka 
uev mj;ajd .ekSfuys ,d wêl msßilf.a iydh yd odhl;ajh wjYH jkafkah' tfia 
fkdue;s jq úg hï hï wdldrfha l¾;jHhka bgq lsÍug wmyiq jkafkah'

j¾;udkfhys fndfyda mjq,a j, ck;djka uqyqK foñka mj;sk w;s uy;a m%n, .eg¿jla 
jk u;aøjH Ndú;h wo fkdfhl=;a rgj,aj, m%p,s; fjñka mj;S' tajd flfiao h;a úúO 
kïj,ska øjHj,ska hqla;jh' fuu u;aøjH fya;=fjka j¾;udkfha fndfyda ck;djka 
;ukaf.a Ôú;fha wNsfhda.hka rdYshlg f.dÿre fjñka mj;S' ta fya;=fjka ñksidg foam, 
ydks" Ôú; ydks wdÈh isÿùu o idudkH ldrKdjla jYfhka mj;skafkah' 

fuu u;aøjH Ndú;d lsÍu ;=,ska ñksidf.a YÍrhg fukau Ôú;hg o fndfyda n,mEï 
we;s lrjkq ,nkafkah' iudcfha fjfik ck;djka w;ßka u;aøjH fnod yßk mqoa.,hka 
fidhdf.k Tjqka ms<snoj ±kqj;a ù Tjqkaj fmd,Sishg Ndr§fï uq¿ uy;a whs;sh 
iudchg we;' thg fya;=j kï Tyq tla mqoa.,fhl= jYfhka isg u;a øjH úl=Kñka wka 
whf.a Ôú;j,g o n,mEï we;s lsÍu b;du;a mdmS l%shdjls' u;aøjH cdjdrïlre fyda 
úl=Kqïlrejkaf.a m%Odk wruqKq jkafka ,dN Wmhd .ekSuhs' Tjqka tys§ m%Odk jYfhka 
n,dfmdfrd;a;= jkafka yrdï" y,d,a ms<snoj fkdj flfia fyda uqo,a Wmhd .ekSfuka 
;uka yd ;u mjq, wdrlaId lsÍuh' tkuq;a tjeks foaj,a lsÍfuka uqo,a bmehSu yrdï j, 
f,io wm oksuq'

w,a,dyq ;wd,d ñksidg yrdï yd y,d,a ms<snoj b;d meyeÈ,s f,i fmkajd § we; ' yrdï 
hkq bia,dï ;ykï l, foaj,a jk w;r y,d,a hkq bia,duh wkqu; l, foaj,ah' —yrdï 
oE wkqNj l, mqoa.,hdf.a isrer whs;s jkafka ksrhgh˜ hk jelsh u.ska n,mEu yd 
ovqju jvd;a m%n, fjhs' fj<odï lsÍfï§ o wm bgq l, hq;= ms<sfj;a yd idrO¾u bia,dï 
fmkajd § we;' fj<odï l%u w;ßka bia,dï fmkajd § we;s hym;a fj<odï l%uhla 
isÿ lsÍug o wksjd¾h fõ ' tfukau tjeks fj<odï l%uhkays fmd<sh fkd;sìh hq;=h' 
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—w,a,dya fj<odu y,d,a lr fmd<sh yrdï lr we;˜ fuu jokska ta nj ;jÿrg;a ukd 
f,i wjOdrKh fjhs' tu ksid u;aøjH úl=Kñka wkqkaf.a Ydmhg ,lafjñka Ôj;a jk 
fndfyda msßila wo iudcfha Ôj;a fjñka mj;S' j¾;udkfha m%n, kïj,ska hqla; u;aøjH 
ioyd uq,sl;ajh orkafka uqia,sïjrekah' kdhl;ajh ord isákafkao uqia,sïjrekah' fuh 
b;du;a whym;g lreKls' kì ^i,a&;=udKkaf.a Wïu;ajre jYfhka fmkS isáñka fï 
wd§ wdldrfhka hqla; my;a l%shdjkays ksr;ùu w;s uy;a mdmS l%shdjla jk w;r ksh; 
jYfhkau fudjqkag w,a,dya bÈßfha ovqjï we;af;ah' fï ms<snoj w,a l=¾wdkfha fufia 
idlaIs ord we; '

—ljfrl= wxY= ud;%hl ;rï hym;a lr we;ao tosk Tyq th oel.kS' ljfrl= wxY= ud;%hl 
;rï whym;a lr we;ao tosk Tyq th oel.kS'˜ ^l=¾wdka&'

fï l=¾wdka jok u.ska myr fokafkao ta njhs' fuf,dj cSj;a jk ish¨ ñksiqkaf.a 
hym;a l=i,a O¾uhka ioydo mrf,dj m%;sM, we;s w;r whym;a l%shdl,dmhka ksid 
o ovqjïj,g md;%ùfï wjldYh Wodjkq we;' tu ksid wm hym;a uqia,sï ne;su;=ka 
jYfhka fujeks iudcla ;=, isÿjkakd jq ÿIs; l%shdldrlïj,ska ñksiqkaj uqojd .ekSu 
ioyd m%h;akhla oeßh hq;= nj meyeos,s fõ'mjqf,a oS fyda uydud¾.fhaoS fyda iudcfha 
fld;ek fyda ;ekloS fï wdos wdldrhkaf.ka fj<odï lrk mqoa.,hka ms,sno f;dr;=re 
oekf.k kS;shg fmkajd osh hq;=h' tfia fkdue;s kï uq¨ iuqyhu tla ú Tjqkag ovqjï 
l, hq;=h' tu m%foaYfhka fyda mjq,a j,ska mkakd yeßh hq;=h' th ;ukaf.a {d;s flfkl= 
jqjo tfia lsÍug wm fojeks fkdjqfha kï wmf.a j¾;udk mrïmrdj l=vd orejkag fuu 
u;aøjH Wjÿfrka fírd.; yel'

ukaoh;a" hï mjla isÿ ùfusoS th wdrïNfhaosu ;=rka l, hq;=h' tfia fkdue;sj wfkld 
isÿ lrk f;la th n,d isák úg th W.% ù yudrh' thska wk;=rej úúO n,mEïj,g yd 
m%;súmdl j,g uqyqK oSug isÿ jkafka o wmguh' ta ksid hym;a Y%S ,dxlslhka jYfhka 
fuu rg ;=, mj;sk fuu wdldrfha m%Yak j,g ms<s;=re fiùu ioyd uq¨ uy;a iudchu 
odhl;ajh oelaúh hq;=h' flfkl= woyila oelaùfïos wm tu woyig ijka oS wm o Tjqkag 
thg iydh úh hq;=h' iudch hym;a w;g .ekSfï wNs,dIfhka flfkl= l:d lsßfïoS 
wm w;aje,a neo n,d fkdisáh hq;= nj fuhska wkdjrKh lr fmkajd fohs' tu ksid wm 
o rg ;=< mek k.sk whym;a l%shd l,dmhla yuqfõ fmks isáñka tajdg úreoaO ù l%shd 
l, hq;af;da fjuq'

rgl wkd.;h l=vd orejkah' tu l=vd orejkaf.a hym;a ySk iqkanqka ù hdug wm bv 
fkdyeßh hq;=h' Tjqkag ;¾ck t,a, lrk hï hï m%Yak yuqfõ ksis whqre ksrdlrKh 
lsÍu ioyd wm odhl;ajh iemhsh hq;=h' idOdrK iudchla kv;a;= ùfuys ,d olajk 
odhl;ajh ioyd fuh ksoiqkls' tu ksid rg ;=, cSj;ajk uqia,sïjre isá úg Tjqkag 
uq,oS wjjdo lr ne,sh hq;=h' tfia wjjdo lsÍfuka wk;=rej o Tjqka ms,snoj o lsisÿ 
;elSulska f;drj l%shd lf,a kï wm Tjqkag tfrys úh hq;=h' túg wm yg rg ;=, isÿjk 
u;fNaod;aul ;;ajhka fukau fkdfhl=;a .eg¨ yuqfõo fkdie,s l%shd l, yel' 

w,a,dyq ;wd,d ñksidg cSj;a ùfïoS flfia cSj;a úh hq;=o@ flfia wjk; úh hq;=o"hkak 
lreKq ldrKd fmkajd oS we;' wm iudcuh jYfhka cSj;a ùfïoS tluq;= lñka yd iyfhda.
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fhka cSj;a úh hq;= f,i o keuÿï lghq;=j,oS w,a,dg muKla kuialdr lrk f,i o 
wka whg Woõ lsÍfïoS w,a,dya fjkqfjka h hk fÉ;kdfjka Woõ l, hq;= njg bia,dï 
wm yg fmkajd oS ;sfí' idOdrK;ajh wo iudch ;=, fndfyda fia oel.; fkdyels 
wx.hla njg m;a ù ;sfí' thg fya;=j jkafka ñksidf.a wd;aud¾:ldñ njhs' ;uka ld î 
weome<of.k fydoska isáh hq;=h hkak muKla is;ñka l%shd lrhs' wkqka ms<snoj lsisÿ 
ye.Sulska fyda wkqlïmdjlska f;drj l%shd lrhs' fuh ksh; jYfhkau jeros woyilah' 
yels iEu wjia:djloSu wm wka wh iqyo ie,ls,af,ka miqúh hq;=h' wm wka wh iu. 
hym;a whqre l%shd l, hq;=h' mrd¾:ldñ úh hq;=h' kì ^i,a& ;=udKkaf.a w;g bia,dï 
oyu m;aùu yd j¾Okh ùfuys ,d m%Odk;u fya;= idOlh jqfha kì ^i,a&;=udKkaf.a 
mrd¾:ldñ nj" mß;Hd.YS,s;djh yd wka wh ms<Snoj iqyo is;=ú,a,lska miq ùuhs'

kì^i,a& ;=udKkaf.a olajd ld, mßÉfPaoh ;=, oS fndfyda ñksiqkaj bia,duh foig 
keUqre lr .ekSug yels jqfhao fuu hy.=Kfhkah' idOdrK iudchla f.dvkexùug 
kï my; ioyka jq .=Kdx.hka mej;Su o wksjd¾h jk nj fuhska meyeos,s fõ' 

tfiau miq.sh oskj,a j,oS wm rg ;=, isÿ jq fndaïn m%ydr fya;=fjka rg ;=, mek ke.= 
m%YAK o fndfydah' tla iq¨ lKavdhula l, jro fya;=fjka fyda w{dk l%shd l,dmhka 
ksid úúOdldr m%YAkj,g wm rfÜ uqia,sïjrekag uqyqK oSug isÿ j ;sfí' mdial= bßod 
oskfha l%sia;shdks m,a,s lsysmhlg isÿ l, ñf,aÉP l%shdj,sh ksid fndfyda cSú;hka o 
wysñ ùug isÿúh'

;jqysoa kï talfoajjdos ixl,amh fmroeß lr .sksñka urdf.k uefrk fndaïn fhdod 
.ksñka ;uka o ;u osúh wysñ lr .ksñka wka whf.a cSú; j,g o n,mEï we;s lsÍu lsis 
úglu idOdrK fkdjkafkah'

bia,dï osúh ydks lr .ekSu ;rfha fy,d olshs' tfia isÿ lsÍu uyd mdm l¾uhla njg o 
wk;=re y.jd fokafkah' w,a,dya úiska ñksidg ,ndÿka rEmh ^cSjh& w;am;a lr .ekSfï 
whs;sh we;af;ao Tyqguh' ta ioyd ;j;a idudcslfhl=g isÿ lsÍfï whs;sh o bia,dï ,nd 
oS ke;' tu ksid wm l=uk fyda l%shdoduhla isÿ lsÍug m%:u ta iïnkaOfhka bia,dï 
wm yg fmkajd oS we;af;a l=ulao hkak ms,snoj meyeos,s yd ksrjq,a wjOdkfhka isáh 
hq;=h' bia,dï O¾uh ñksidg mjrk ,o m%Odk uq,sl j.lSï jk bndo;a" budr;a" ls,d*;a 
ms,snoj ukd f,i wjOdrKh lr fokafkah' ñksid úiska isÿ l, hq;= hym;a l%shdjka 
bno f,i yeoskafõ' tfukau fmdf<dj il%Sh;ajhg m;a lsÍug budr;a f,iyeoskafõ' 
w,a,dyaf.a ksfhdacs;hd jYfhka fmkS isg fuf,dj mßmd,kh lsßu ;s,d*;a hkqfjka 
yeoskafõ' fujeks m%Odk j.lSï ;=k ñksidg w,a,dya úiska ,nd oS we;'

wm rg ;=, we;s jq fuu fndaïn m%ydr fya;=fjka wêl f,i n,mEug ,laj we;af;a 
uqia,sïjrekah'uqia,sï hk ixl,amh ;=,o fjk;a wkqixl,am jdoska ìys ú Tjqka hï hï u; 
orñka rg ;=, we;s l, fï uyd jHdikh rg ;=, fjfik wfkla ish¨ uqia,sïjrekago 
uy;a ;¾ckhla úh' tu ksid tu uqia,sï jrekag rg ;=, cSj;aùfï ksoyila o ke; ' msg 
.uka ìuka hdug o fkdyels ;;a;ajhla Wod úh' 

fndfyda uqia,sïjreka ;ukaf.a wd;au .re;ajh Wfoid yd foúhka ms,sno jq iqyo is;=ú,a, 
fya;=fldg .ksïka me,osh hq;= nq¾ldj o wo jk úg ,xldfõ ;ykï ;;a;ajhlg m;a 
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lrk ,oS' tfia tjeks ;;a;ajhlg m;aùug fya;= jkafka o uqia,sïjrekah' Tjqkaf.a tkï 
ISIS ixúOdkhg iïnkaO msßif.a l%shdldß;ajfhka yd ie,iqïlrKhg wkqj Wmfhda.s 
lr.;a tu ldka;djka lsysm fofkl= hï lvidmamqj,g msúfikafka o wm yg w,a,dya 
msú;=re ldka;djkag we|Sug wkqu; l, tu nq¾ldj fhdod .ksñkah' hym; Wfoid 
iSudl, tu me<ÿï jeros ls%hdl,dmhka ioyd fhdod .ekSu o w,a,dyaf.a fldamhg fya;= 
jkafkah'

tu ksid wo jkúg ,xldj ;=, úúO wNsfhda.hka yuqfõ uqia,sïjreka uqyqK foñka mj;S' 
uydud¾.j, .uka lsÍug o wm ldka;djkag fkdyels ;;a;ajhlg m;a ù we;' ukaoh;a 
tla msßila l, l%shd fya;=fjka tys n,mEï uqia,sï m%cdjgu úoSug isÿj we; 'nyq ixialD;s 
ck iudchla fjfik fuu rg ;=< we;s ù ;sfnk fï uyd w¾nqOldß ;;a;ajhkaf.ka 
rg uqojd .ekSug wm jEhï l, hq;=h' tlsfkld úYajdifhka yd wfkHkHfhka lghq;= 
l, wm rg ;=< j¾;udkh jk úg wkH wd.ñlhka wm foi n,kafka b;du;a ielldß 
;;a;ajhlsks' fuh b;du;au lk.dgqodhl ;;a;ajhls' thska o wmf.a ck;dj uqyqK 
mdkafka wisre;djhlgh' 

nyq;r ck;djla cSj;a jk isxy, mdi,aj, bf.k .kakd uqia,sï orejkag o mdi,a hdug 
fkdyels widudkH ;;a;ajhla Wod jkakg úh' ukaofyd;a mdi, ;=<os o wfkla hy¨ 
ñ;%hka wm foi n,kafka fjk;a oDIaáhlsks'wd;au úYajdih" wjxllu" i;H nj wdos 
hy.=Khka o túg ;=rka ú hkafkah'

tu ;%ia;jdos lKavdhu isÿ l, fï l%shdfjka ÿla ú|Sug isÿ jkqfha wysxil uqia,sï 
ck;djgh' uqia,sï hk kduh Wmfhda.s lrñka bia,dï fkdmjid we;s lreKq ioyka 
lrñka tjeks wh bosßm;a lrkakd jq u;hka w;sYhskau jerosh' ;j;a flfkl= osú 
ydkslr .ksñka isÿ lrk ta l%shdj,sh w;sYhskau mdms l%shdjls' fuhska uqia,sïjre idOdrK 
iudchla ioyd odhl;ajh olajkjdo keoao hkak ms,snoj ukd f,i meyeos,s fõ' 

wkH ixialD;ska iu. iqyoYS,sNdjfhka yd tluq;= lñka Ôj;a jk f,ig bia,dï wm yg 
wjOdrKh lrkafkah' wkH wd.ñlhkaf.a u;j,g .re lsÍuo bia,dï wm yg fmkajd 
fok lreKls' kì^i,a&;=udf.a ld,fhaos mek ke.= fndfyda m%Yak yuqfõ uqia,sïjre l%shd 
lf,a b;du;a hgy;a my;ajh' tkï bjiSu kï hy .=Kdx.h mdol fldg .ksñkah' 
,xldj ;=, isÿ jq fujeks l%shd l,dmhka fya;=fjka ck;djka w;r m%p,s; fjñka mj;sk 
jeros u;hka fukau jeros wdl,amhka o wm Tjqkaf.a yoj;aj,ska ;=rka lsÍug W;aiql 
úh hq;=h'

iudcuh jYfhka" mjq,a jYfhka yd lKavdhï f,i csj;a ùfïoS idOdrK;ajh Wfoid 
wm flfia l%shd l, hq;=o hkak ms<snoj bia,dï wm yg ukd f,i fmkajd fokafka 
iudkd;au;djfhka ie,lSu b;d w.fkah' wka wh iu. isàfïoS fyda l%shd lsßfïoS 
iudkd;au;djh wkq.ukh l, hq;=h' túg we;sùug we;s m%Yak o wvqjk w;r tlsfkld 
w;r we;s wjfndaOh oshqKq ;;ajhlg m;ajkq ,nkafkah'

woska mgka.; hq;= fuu l%shdl,dmh ksis whqre mj;ajdf.k hd hq;=h' th flfiao h;a 
u;aøjH Wjÿr" wmeyeos,s jeg,Sï wdos foaj,aj,ska wka whj o uqojd .; hq;=h' fujeks 
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wfYdaNk l%shdjka ;=,ska wm yg tys wjidk m%;sm,h f,i olakg ,efnkafkao úkdYhhs' 
ld*s¾jre yd bia,dug úreoaO md¾Yjhkaf.a m%Odk wruqK ù we;af;a bia,dï O¾uh ;=,g 
fjk;a Ñka;khkaf.a n,mEï we;s lsÍugh' thg wm bv fkd;nd osßu;a ù l%shd l, 
hq;=h'

uqia,sïjre jYfhka wm idOdrK iudchla ioyd odhl;ajh oelaùfïoS bia,duhg mgyeksj 
mj;sk wxYhka ms,snoj o wjOdkh fhduqlr tajdhska je,ls isáug wksj¾h jkafkah' 
msßla"ßoaoka" l=*s¾ jeks wx.hkaf.ka ños isáu ksh; jYfhka u jeo.;a jkafkah'

uqyïuoa kì^i,a&;=udKkaf.a iqka;dkaj wkq.ukh lrñka" t;=ud fmkajd ÿka hym;a 
l%shdoduhka wm o ms,smosñka idOdrK iudchla f.dvkexùu ioyd ioyd odhl;ajh 
iemhsh yelsh' tfia odhl;ajh iemhSfïoS yrdï yd y,d,a ms<snoj meyeos,s wjfndaOhla 
;sîu o wksjd¾h jkafkah' u;aøjH Wjÿr wo jk úg rg ;=, jHdma; fjñka mj;sk w;s 
uy;a ;¾ckhla njg m;a ú we;' ta ioyd o wm wmf.a odhl;ajh iemhsh hq;=h' tu ksid 
wm bia,dï wm yg fmkajd os we;s ud¾f.damfoaYhka ms,smosñka tajd wmf.a cSú;hg o 
we;=<;a lrñka hym;a uqia,sïjre jYfhka csj;a ú idOdrK iudchla f.dvkxjd .ksñka 
mrf,dj osúh id¾:l lr .ekSug wm ish¨ fokd tlaú fjr oruq' 

;rÕlref.a ku ( fudfyduâ uqIdí fudyuâ uidysï
mdi, ( iySrd úÿy," fld<U 10
fYa%Ksh ( 13 fYa%Ksh - ^l,d&
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History of the Majlis

1950
LSMM was formed (with a handful of students) with a view to promote Islamic Values 
among the student fraternity at Sri Lanka Law College.
Objectives of the Majlis were two fold at that time

Ɣ� To promote Islamic principles and values within the emerging Advocates and proc-
tors from Sri Lanka Law College

Ɣ� To contribute to the need of reforming the ‘’Muslim Law” which at the time had 
deviated from the Shariah

1952
A grand dinner was organized under the presidency of M.R Thassim with Justice Nagaling-
ham as the chief guest, and the participation of Muslim and Non Muslim Parlimentarians.
Dr. N.M Perera was a notable guest.

1962
This year marked a historic milestone in the history of Majlis under the presidency of 
A.M.M Zubair and editorship of Dassoki Mohamed; the Majlis published a law journal 
titled “Majlis Review” (which was devoted to reform the Muslim Law in Sri Lanka

Ɣ� This was the birth of the present ‘’Meezan’’
Ɣ� At the time, Mr. M. Rafeek served as the vice patron of the Majlis
Ɣ� A notable guest during the year was Mr. Peter Keneman MP who delivered a talk on 

the political trends of the day.

1963
Ɣ� $�FRQVWLWXWLRQ�IRU�WKH�0DMOLV�ZDV�GUDIWHG�IRU�WKH�¿UVW�WLPH�XQGHU�WKH�SUHVLGHQF\�RI�

U.LM Farook.
Ɣ� $FWLYLWLHV�RI�WKH�0DMOLV�ZKLFK�ZHUH�RQO\�FRQ¿QHG�WR�WKH�SUHPLVHV�RI�6//&�ZHUH�

WDNHQ�EH\RQG�WKH���ZDOOV�IRU�WKH�YHU\�¿UVW�WLPH�RI�WKH�\HDU�
Ɣ� The Majlis protested against the Minister of Education the use of two books, name-

ly, “Student Visual History of  Ceylon and the World” and “Archeology of Wolrd 
Religons” which contained facts contradictory to Islamic Principles and some which 
purpoted to be that of Holy Prophet Muhammad (PBUH). These books were suc-
cessfully removed
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Ɣ� The Majlis further protested against the Minister of Cultural Affairs with regard to 
the South Indian  Films ‘Raja Desingu’’ which contained parts which offended the 
Muslim Community.

Ɣ� Following the landmark judgment of the Supreme Court Jaaldeen v Darth Umma 64 
NLR 19, which made null and void the appointment of Quazis under the MMDA, the 
Majlis made a representation to the Minister of Justice to take immediate action to 
appoint Quazis  through the JSC.

Ɣ� The president of the then Majlis was elected at a conference held under the auspices 
of the Ceylon Muslim League to discuss the aforesaid matter.

1964
Ɣ� The work of the previous Majlis was continued in this year as well with similar 

enthusiasm under the presidency of  A.M.M Marleen (late Ambassador and PC) and 
the committee.

Ɣ� The ‘’Majlis Review” was continued while A.H Mohideen and A.H.M Ismail joined 
as vice patrons alongside Mr. M. Rafeek

Ɣ� A grand dinner was organized  by the Majlis and was held at the Galle Face Hotel 
with Hon CJ M.C Sansoni presiding as chief guest.Many notable legal alumni and 
diplomats were seen to have graced the occasion.

Ɣ� 0DQ\�EHQH¿FLDO�OHFWXUHV�ZHUH�RUJDQL]HG�WKLV�\HDU��$PRQJ�WKHP�ZHUH�WKH�DGGUHVV�E\�
Theja Gunawardana on ‘’ National Independence and Speech’, the address by Hon 
late Mr. Dudley Senanayakaon ‘’Threats to democracy’’ and the address of the Sena-
to Doric De Souza on the ‘’ End of the Middle Way’’.

Ɣ� )RU�WKH�¿UVW�WLPH�LQ�KLVWRU\��WKH�0DMOLV�KRVWHG�D�FXOWXUDO�GHOHJDWLRQ�IURP�3DNLVWDQ�
which was headed by Prof. G. M Khan, Principal of Islamic College of Karachi. Prof 
Khan addressed the Majlis on ‘’Education in Pakistan’’

Ɣ� The Majlis sent representation to the all-island Muslim educational conference con-
ducted by the All Ceylon Muslim League to discuss the educational problems con-
fronting the Muslim community.

Ɣ� The Majlis organized a united Prophet’s Birthday celebration with the corporation of 
the Ceylon Islamic Centre.

Ɣ� )RU�WKH�¿UVW�WLPH��D�SXEOLFDWLRQ�RWKHU�WKDQ�WKH�0DMOLV�5HYLHZ�ZDV�SXEOLVKHG�WLWOHG�
µ¶:K\�)DVW"¶¶�GXULQJ�WKH�PRQWK�RI�5DPDGDQ��7KH�SXEOLFDWLRQ�DOVR�IHDWXUHG�WKH�ZRUN�
of Dr. Hamidullah.

1968
Ɣ� Another publication named ‘’political theory of Islam’’ written by Mr. Maulana 

Mawdoodi was published.
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1971
Ɣ� )RU�WKH�¿UVW�WLPH�D�VHPLQDU�ZDV�RUJDQL]HG��E\�WKH�0DMOLV�RQ�WKH�WKHPH�µ¶5HIRUP�RI�

Muslims’’. The culminating success of this seminar was the formation of the ‘’Mus-
lim Law Research Committee of Sri Lanka’’. Many legal luminaries and Muslim 
scholars were present at the event.

1975/1976
Ɣ� 6LJQL¿HG�WKH�6LOYHU�-XELOHH�RI�WKH�0DMOLV�
Ɣ� The ’’Majlis Review’’ which was not published the previous year was published this 

year styled as ‘’Meezan’’
Ɣ� The objectives of the Majlis was broadened in effect which sort to cater to building 

leaders who will have the vision, aspiration and ambition to build a new society.
Ɣ� 7KDW�\HDU�WRR�IHDWXUHG�PDQ\�EHQH¿FLDO�OHFWXUHV�SUHVHQWHG�E\�PDQ\�LPSRUWDQW�SHUVRQV�

including lecture by Prof. Abdul Rahman, a scholar in Tamil Literature from India.
Ɣ� The Majlis inaugurated a scholarship program to render support to the needy stu-

dents. This Scholarship was generously funded by Al Haj M.I.M Naleem and thus 
was named ‘’ Naleem Hajiar Scholarship”’

Ɣ� The Majlis was invited by the Muslim students Association of USA and Canada to 
participate in their Luth (youth) Annual Convention  .

Ɣ� The Majlis played an active role in promoting students’ rights at SLLC. Due to the 
efforts of the Majlis together with other student unions, students were allowed to 
answer all their examination papers which was not previously granted.

Ɣ� ,WV�LV�QRWHZRUWK\�WR�PHQWLRQ�WKDW�WKH�WKHQ�SUHVLGHQW�0�6�0��$ÀXO�KDG�WKH�KRQRXU�
of being called upon to present the case for the students before the council on two 
occasions

1977
Ɣ� Justice Abdul Hakeem, High Commissioner of Bangladesh in Sri Lanka gave a lec-

ture on the topic ‘’ Importance of Legal Profession’’.
Ɣ� 7KH�0DMOLV�ZLGHQHG�WKH�VFKRODUVKLS�SURJUDPPH�WR�QRW�RQO\�SURYLGH�¿QDQFLDO�DVVLV-

tance to needy students, but to also award two cash prizes to students who obtained 
¿UVW�FODVV�KRQRXUV�LQ�WKH�H[DPLQDWLRQ�

Ɣ� 7KH�0DMOLV�IRU�WKH�¿UVW�WLPH�RUJDQLVHG�IRU�LWV�PHPEHUV�D�YLVLW�WULS�WR�%HUXZDOD�ZLWK�D�
visit to the Muslim University ‘’Naleemiah Institute’’.

Ɣ� 0HPEHUV�RI�WKH�0DMOLV�HQUROOHG�DV�PHPEHUV�RI�WKH�0�,�&�+��<RXWK�3DUOLDPHQW���DQ�
initiative to sharpen their talents in oratory skills, make them acquainted in parlia-
mentary procedures and train them for leadership)
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Ɣ� Meezan was published with Hon. Al Haj M.H. Mohamed, Minister of Transport 
Board and Muslim religious Affairs as chief guest.

1978
Ɣ� The Majlis took the initiative to help the Muslim students at SLLC by providibg 

them with cash loans to pay for law books, tuition fees etc.
Ɣ� The Meezan was published and the Hon Speaker of parliament AL Haj M.A Bakeer 

Markar graced the occasion as chief guest.

1979
Ɣ� The Meezan was published with the chief guest Mr. Gamini Dissanayaka, Minister 

of Lands and Mahaweli Development.

1980
Ɣ� The Majlis saw the successful completion of 30 years.
Ɣ� The Meezan was launched with the chief guest Dr. Nissanka Wijeratna, the then 

Minister of Justice.

1981
Ɣ� 7KH�0HH]DQ�ZDV�ODXQFKHG�IHDWXULQJ�IRU�WKH�¿UVW�WLPH�WKH�FRPSOHWH�GDWDEDVH�RI�DOO�

Muslim students at SLLC and all lawyers island wide.
Ɣ� A lecture was held where Justice M. Jameel, Judge of the Court of Appeal addressed 

the students on the topic ‘’ The Distribution of wealth in Islam’’.
Ɣ� )RU�WKH�¿UVW�WLPH�0DMOLV�ZDV�DEOH�WR�FRQGXFW�D�FRXUVH�RI�VWXG\�IRU�SURVSHFWLYH�ODZ�

students covering the areas of English and Tamil Languages ang General Knowl-
edge. This took place under the presidency of A. A .M Ismail.

1987
Ɣ� Under the presidency A.H.M.D Nawaz, the position of Vice patron was reintroduced 

and the then State Counsel , Mr. Saleem Marsoof took up this position.
Ɣ� Mr. Jauffer Hassan took the position of Senior Treasurer in order to overlook the 

DFWLYLWLHV�RI�WKH�0DMOLV�SULPDULO\�ZLWK�UHJDUGV�WR�¿QDQFH�

1988/1989
Ɣ� The tenure of the committee commenced with the inaugural meeting in March 



248

53rd Meezan

Law Students' Muslim Majlis 2018/2019

during which the then DSG Mr. Shibly Aziz delivered a talk on the topic ‘’ Statutes 
Governing Muslim Personal Laws, is any revision needed’’. Many dignitaries and 
legal luminaries too were presented at the event.

1989/1990
Ɣ� Activities of the Majlis commenced with the inaugural meeting at which Justice 

A.R.B Amarasingha, Judge of the Supreme Court was the chief guest and he ad-
dressed the gathering with the topic ‘’Human rights and Islamic Traditions’’.

Ɣ� The post vice patron was then taken up by DSG Shibly Aziz.
Ɣ� 7KH�0DMOLV�IRU�WKH�¿UVW�WLPH�RUJDQL]HG�DQ�µ¶$GGUHVV�WR�WKH�-XU\¶¶�FRPSHWLWLRQ�LQ�(Q-

glish. The trophy was named after the former AG A.C.M Ameer (PC).

1990/1991
Ɣ� The committee undertook two new projects that year
Ɣ� Distribution of Sahar meals to Muslim Students residing in the hostel.
Ɣ� The Majlis obtained scholarships from the Ceylon Baithul Maal  Fund for the needy 

Muslim Students.
Ɣ� A speech was delivered by then BAR Association President, Desmond Fernando PC 

on the topic ‘’Problems faced by new Attorneys’’.

1991/1992
Ɣ� Many lectures were organized this year as well.
Ɣ� The inaugural meeting was held with the participation of Hon. Justice Ameer Ismail 

judge of the court of appeal as the chief guest.
Ɣ� The Majlis visited a refugee camp in Pulichakkulam in the Puttalm District where 

stationery was donated to the displaced students at the camp.
Ɣ� $�OHJDO�DLG�XQLW�ZDV�HVWDEOLVKHG�LQ�0DMOLV�IRU�WKH�¿UVW�WLPH�

1992/1993
Ɣ� The inaugural meeting was held with justice K.M.M.B. Kulatunga, judge of the su-

preme court as the chief guest.
Ɣ� $Q�LPSURPSWX�VSHHFK�FRQWHVW�ZDV�RUJDQL]HG�IRU�WKH�¿UVW�WLPH�DQG�D�WURSK\�ZDV�GR-

nated by Mr.N.MBurhandeen in memory of late justice.T.Akbar to be awarded to the 
winner.

Ɣ� A research paper contest on muslim law was held to enchance the knowledge of 
Islamic jurisprudence.
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Ɣ� A moot competition was organized by the majlis. The winners of the competition 
were awarded at the year Meezan launch at the chief guest was the then CJ Hon 
G.P.S De Silva.

Ɣ� The Majlis ‘’Isha Athul Islam’’ orphanage in Dharga Town where necessities were 
donated

Ɣ� Mr. Saleem Marsoof (DSG) assumed duties as vice patron that year.
Ɣ� $Q�LIWKDU�ZDV�RUJDQL]HG�IRU�WKH�¿UVW�WLPH�
Ɣ� Another refugee relief programme was organized for the refuges in the Puttalam 

District.

1994
Ɣ� The Majlis with objective to educate the members on religious aspects organized a 

‘’Thahlim” programme every week in which speakers from both national and inter-
national levels were invited.

Ɣ� The Majlis hosted an event to felicitate Dr. Badi-ud-din Mahmud for the service 
rendered by him. The chief guest was the then President Her Excellency President 
Chandrika Bandaranayaka Kumaratunga.

1996/1997
Ɣ� 7KH�0HH]DQ�ZDV�IRU�WKH�¿UVW�WLPH�GHGLFDWHG�LQ�PHPRU\�RI�D�SHUVRQ�WKDW�\HDU��,W�ZDV�

dedicated in memory of Dr. Badi-ud-din Mahmud.

1998/1999
Ɣ� Many previously conducted events continued this year as well.

2000/2001
Ɣ� This year marked the Golden Jubilee of the Majlis.
Ɣ� The Committee under the Presidency of Ahmed M. Hussain successfully convinced 

the administration not to hold lectures during Jummah hours.
Ɣ� A t-shirt was printed which sought to foster a sense of brotherhood within college 

students.
Ɣ� The Majlis conducted English class free of charge to assist college students to en-

hance their English Language.
Ɣ� A board of advisors was formed which comprised many legal luminaries.
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2001/2002
Ɣ� Mr. A. H. G Ameen was appointed as Senior Treasurer of the Majlis.

2005
Ɣ� The Best Speaker contest and Research paper contest were continued.
Ɣ� The publishing of the Meezan was reviewed (it was not published for a few years)
Ɣ� The Majlis pledged its support to the effort of the LSU in assisting Tsunami victims.
Ɣ� The modern constitution of the Majlis was promulgated and incorporated in to the 

0HH]DQ��JLYLQJ�LW�RI¿FLDO�UHFRJQLWLRQ�IRU�WKH�¿UVW�WLPH�

2006
Ɣ� With the new principal, Mr.W.D.Rodrigo, being appointed to SLLC, The Majlis too 

witnessed a new patron.
Ɣ� A symposium under the topic ‘Feedom of Expression vs Religious sensitives” was 

held in the college main hall.

2007-2009
Ɣ� Saw a change in the number of members of LSMM.
Ɣ� A copy of the transalation of the Quran was handed over to the college library.

2007
Ɣ� Arrangements were made for a ladie’s prayer room within the premises of college.

2008
Ɣ� The scholarship programme for needy students was reintroduced.
Ɣ� The Majlis organized a felicitation ceremony in honour of the then principal obtain-

ing a Doctorate from the University of Queenland.
Ɣ� The Meezan was dedicated in memory of late Mr.M.H.M.Ashroff  PC,leader of the 

SLMC and past President and Secretary of  the Majlis.
Ɣ� The best speaker contest was named after him.

2010
Ɣ� Commenced with the inaugural meeting where Mr. Shibly Aziz (PC)
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was felicitated on his appointment as the president of the BAR Association of Sri Lanka.
Ɣ� The prayer room was reinstated ( after it had been required by the administration)
Ɣ� The Majlis published and distributed a text book on Muslim Law in English Lan-

guage.

2011
Ɣ� The inaugural meeting was held with the chief guest former SC Judge, VP of the 

ICJ, H.E Judge Dr. C.G Weeramantry.
Ɣ� The Majlis organised a dua and bayan session in lieu of the centenary celebration of 

Law College being situated at the current location.
Ɣ� An essay competition was held in all three languages.
Ɣ� The Meezan was published with the participation of Faisz Musthapha PC anf former 

MP Imthiaz Bakeer Markar.

2012/2013
Ɣ� Many forgotten projects were revived under the presidency of Rahmathullah Riyal-

deen.
Ɣ� 7KH�0DMOLV�IRU�WKH�¿UVW�WLPH�GHYLVHG�DQ�HODERUDWH�V\VWHP�RI�VXE�FRPPLWWHHV�LQFOXG-

ing information and PR, Publication, Finance Skills and Language development, 
welfare etc.

Ɣ� )RU�WKH�¿UVW�WLPH�LQ�WKH�KLVWRU\�RI�WKH�0DMOLV�DQG�SHUKDSV�6//&��D�6LQKDOD�DQG�7DPLO�
language development class series was organized for those who were not convenient 
with the language. 

Ɣ� The majlis paid a visit to the Lady Fareed’s Elders Home at Makola and spent a day 
with the elders.

2013
Ɣ� )RU�WKH�¿UVW�WLPH�LQ�UHFHQW�KLVWRU\�DQ�µ¶(LG�&HOHEUDWLRQ¶¶�ZDV�KHOG�LQ�WKH�FROOHJH�

premises.
Ɣ� The Majlis broadened its scope in providing sahar meals ( due to the contribution of  

generous donors) to university students and those who are living around law college 
as well.

Ɣ� The Muslim Law Book was published with an addition of Tamil translation of the 
content.

Ɣ� A website exclusive to the Majlis (www.Ismmsllc.com) was launched at the Meezan 
launching ceremony.
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Ɣ� $Q�H�ERRN�YHUVLRQ�RI�DOO�WKH�SDVW�³0DMOLV�5HYLHZ¶¶�DQG�µ¶0HH]DQ¶¶�LQFOXGLQJ�WKH�¿UVW�
publication in 1962 was published.

2016
The 5oth edition of the Meezan was launched. The Attorney General of Sri Lanka, Honour-
able Jayantha Jayasuriya was the chief guest for the occasion.

2017
6KDIHHQD�0DKDURRI�EHFDPH�WKH�¿UVW�ODG\�WR�EH�DSSRLQWHG�3UHVLGHQW�RI�WKH�/DZ�6WXGHQWV¶�
Muslim Majlis.
The 51st Edition of the Meezan was dedicated to Judge C.G Weeramantry on his passing.
A legal aid program was conducted in Marichkkady to provide legal assistance to those 
displaced from their homes.

2018
Ɣ� The Majlis organized a ‘’Visit my Mosque’’ programme whereby the students at Law 

College were given the opportunity to witness the proceedings of the Jawatta Jum-
mah Mosque.

2018/2019
Ɣ� Organized a Seminar for the candidates of the Law Entrance Examination. 
Ɣ� The 53rd Edition of the Meezan was dedicated to Mr. Shibly Aziz, PC on his pass-

ing.

Compiled by : A. Malik Azeez
President;  Law Students’ Muslim Majlis
(2013/2014)
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Winners of the Essay Competition Organised by the 
Law Students’ Muslim Majlis 2018/2019

Inter University Essay Competitions

1st Place M. L. F. Mahira

2nd Place   M. T. F. Zahra

  South Eastern University of Sri Lanka

3rd Place  Not Awarded

Inter School Essay Competition

1st Place  Mohamed Mushab

  Zahira College Colombo- 10

2nd Place M. A. M. F. Nuskiya

  B/ Welimada Muslim Maha Vidyalaya

3rd Place    Raashib Hameed

    St. Anthony’s College Kandy   
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Past Presidents and secretaries of the 
Law Students’ Muslim Majlis

Year President Secretary

1957/1958 S.H.Mohamed M.H.M.Jalaldeen

1958/1959 M.S.M.Naseem M.H.M.Jalaldeen

1959/1960 M.R.Thaseem A.A.M.Alahudeen

1960/1961 <�/�0�0DQVRRU A.R.Mansoor

 Ajward Hashim M.Dasooki Mohamed

 Nawas Dawood  

1962/1963 A.M.M.Zubair ,�/�/�0�<DKL\D

1963/1964 U.L.M.Faook A.M.Nazeer

1964/1965 A.A.M.Marleen M.C.M.Zarook

1965/1966 M.C.M.Zarook  

1966/1967 Razick Zarook  

1967/1968 M.A.M.Faisal  

1968/1969 M.M. Deen  

1970/1971 M.M.Jiffry <�$�0�+�2PDU

1971/1972 M.M.Zuhair M.H.M.Ashraff

1972/1973 M.H.M.Ashraff K.Noordeen

1973/1974 S.M.Haniffa R.M.Imam

1974/1975 0�<�0�)DL] A.S.M.Abdul Razzak

1975/1976 S.A.M.Azhar Mohamed A.W.Abdul Salam

1976/1977 M.S.M.Afulal B.A.Niyas

1977/1978 A.J.M.Thahir M.M.A.C.Razmara

1978/1979 M.I.M Rahmathullah N.M.Kariyapper

1979/1980 M.C.M. Zawahir M.A.C.S.Hameed

1980/1981 M.S.M.Samsudeen Ms. U.S.Cader

1981/1982 A.A.M.Ismail A.R.H.Hakeem
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1982/1983 M.I.M.Abdullah M.Nazeem Farook

1983/1984 T.H.Careem <�/�0�5D]LN

1984/1985 M.H.Segu Issadeen A.W.M.Saleem

1985/1986 U.M.Farook Ms. S.R.Zakaf

1986/1987 U.M.Nizar Ms. Z.Z.Jameel

1987/1988 A.H.M.D.Nawaz M.Farook

1988/1989 A.M.Faaiz M Ashroff Roomy

1989/1990 M.Ashroff Rumy Ms. Shama Ismail

1990/1991 Nadvi Bahaudeen Ms. Rizni Musafer

1991/1992 A.M.Mohamed Rauf M.I.M Ishar

1992/1993 M.F.M.Anoozer M.R.M.Ramzeen

1993/1994 M.R.MFazeen A.W.M.Fazlin

1994/1995 M.U.M.Ali Sabri Nadvi Navavi

1995/1996 A.M.Kamarudeen M.Ameen

1996/1997 M.Sa’adi A. Wadood M.Farman Cassim

1997/1998 Riyas Barry Aadil Cassim

1998/1999 A.M.M. Sahabdeen Arshad Auf

1999/2000 Inthikad Idroos Ms.Mubeena Faisal

2000/2001 Ahamed M Hussain Ms. Shirazi Zavahir

2002/2003 Malik Hannan M.F.R.Aslam

2003/2004 M.F.R.Aslam Hejaaz Hezbullah

2004/2005 Hejaaz Hezbullah Ms. Shahrana Maulana

2005/2006 Althaf Marsoof Irshad Hameed

2006/2007 Irshad Hameed Faazil Sheriff

2007/2008 M.I.M.Naleem A.H.M.Nuhman

2008/2009 Hussain Azhar Zainoon M.S.Zawahir

2009/2010 M.S.Zavahir Ms. Shehana Aniff

2010/2011 Shafraz M. Hamza Ms. Maiza Azhar

2011/2012 Hazzan Hameed Ms. K.Mifra Banu
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2012/2013 M.R.Rahmatullah A.Malik Azeez

2013/2014 A.Malik Azeez Ziyani Marikar Riyas

2014/2015 Shehan Musthapha S.Mohideen

2015/2016 Shiraz Hassan Shafeena M.M.F

2016/2017 Shafeena M.M.F Nasreen Naushad

2017/2018 Sanjith Ahamed Shammas Ghouse

2018/2019 Muazzam Mubarak Haajer Azhar
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PRELIMINARY YEAR
M.Abdhul Rauf

A.M.Nafees 

A.Fathima Shafrina 

S.T.Hasan

Jaward Fathima Sajidha 

M.M.Fathima Marshadha 

Firdhous Fathima Farah 

Mohamed Iqbal Bishran Ahmed 

Mohamed Suhaib Aashique 

Mohamed Naleer Mohammed Nasleen 

M.M.Arqam

M.S.Arshadha 

M.A.Mohamed Rizky

S.S.Nadha 

M.I.Imtiyaz  

S.A.Mohamed Rizan

M.M.Fathima

M.M.Mohamed.Ashraf 

H.I.Fathima Rimza

U.Huzney Mohamed 

0RKDPHG�1DXIHU�)DWKLPD�1LÀD��

R.H.Ibrahim 

M.A.Mohammed  Ziraj 

F.Fadhly Mohamed 

A.C.Mohamed Asfee 

M.R.M Rasmi 

Mohamed Rizvi Fathima Bushra 

S.Jawahir saly

M.N.Mohamed Israth 

F.S.Shanik Pakeer

Razik Fathima Shabnam

INTERMEDIATE YEAR
Ijaz Azmy

M.F.A. Majid

Minaz Izzadeen

M.F.M. Fuzly

M.T.A. Rizna

T.H.F. Hazra

T.H.F. Huzra

A.M.A. Mahees

M.R.M.S. Fahmeedha

M.K.M. Farzan

F.I.M. Sajeer

M.I. Hasanali

N.S. Muthaliff

M.A.R.M. Rakshan

M.Z. Asma

M.M.R. Ahamed

S.M. Faleel

M.I.M. Liayvudeen

FINAL YEAR
Zam Zam Ismail

A.L.A. Naseef

Haajer Azhar

Shabna Rafeek

Shimlah Usuph

Mohamed Infas

Salmanul Faris

Fathima Shafna

M.F.F. Fazmila

Dinali Raheem

M.M.S. Mahira

M.R.M. Arshad 

Sulaiman Rameez

A.I.N. Kariapper

M.M. Ahamed Sanoon

APPRENTICE YEAR
Shammas Ghouse

Nasreen Naushadh 

Afra Laffar

M.H.F. Asma

Fahama Abdul Latheef

A.M.A. Hassan

Iffath Sheriff

=�.��/XWKX¿

F.N. Zainudeen

F.N. Marikkar

A.R. Mohamed Raizoon

Mohamed Saheel

M.M. Muazzam

M.N.F. Muzna

Zulaiha Munaf

Nifraz Nazeer

M.R.M. Razan

M.R.M. Rikaz

F.S. Anees

A.R.F. Shafna

Shahani Mackie

Shamara Firdous

Uzman Anver

C.J. Zain
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Achievements of Muslim Students

Cricket Football

Ilham Hassanali Mohamed Rakshan

Mohammed Rakhshan Muhammed Rizky 

Liyaudeen Mohammed 

Bishran Iqbal

M. M. Arqam 

Rugby Basketball (Men)

Bishran Iqbal Ilham Nizam Kariapper (Captain)

 Ilham Hassanali

 
 
Basketball (Women) Netball

Haajer Azhar (Captain) Haajer Azhar 
Arshadha Subair 

Athletics  Hockey

Haajer Azhar (Vice Captain) Bishran Iqbal

       

Table Tennis Carrom

Shanik Pakeer Bishran Iqbal

 Shanik Pakeer                                                               

 

Chess                                                               

Zamzam Ismail (Vice Captain)

Arshadha Subair

Sara Nada                                                                                                                                            
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INTERNAL AND INTERNATIONAL MOOT COMPETITIONS  

Best Mooter of Intermediate Year 2018 (Sinhala) – Zamzam Ismail

GNLU International Moot Court Competition – Zamzam Ismail 

Oxford International Intellectual Property Law Moot Competition – Ilham Nizam 
Karipper 

NLIU Tankha Moot Competition - Ilham Nizam Karipper   

D.M. Harish Memorial International Moot Court Competition – Haajer Azhar

ADDRESS TO JURY COMPETITIIONS 

G.L.M. De Silva Memorial Gold Medalist 2019 - Haajer Azhar

Best Mooter 2019 (Sinhala)- Haajer Azhar 
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With Best Compliments 

From

With Best Compliments 

From

 

With Best Compliments 

From

With Best Compliments

From

Mr. Faisz Musthapha 
PC

Mr. M.M. Zuhair 
PC

Mr. Razick Zarook

PC

Justice Saleem 
Marsoof
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With Best Compliments 

From

With Best Compliments 

From

 

With Best Compliments 

From

Mr. Nadhvi  
Bahudeen

(AAL)

With Best Compliments

From

Mr. M.U.M. Ali 
Sabry

PC

Mr.Razmara 
Abdeen
(AAL)

Mr. Ghazali 
Hussain

(AAL)
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With Best Compliments 

From

With Best Compliments 

From

 

With Best Compliments 

From

Mr. Admen Ilyas
PC

With Best Compliments

From

Mrs. Shibly 
Aziz and Family

Mr. Hijaz
Hisbullah

(AAL)

Mr. S. Sangani
(AAL)
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