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Message from the Minister of Justice

%I am pleased to send my wishes to the Law Students’ Muslim Majlis of Sri Lanka Law College on 
publishing the 54th Edition of the ‘Meezan’ Law Journal.

In order for the law and the legal system to progress, it is vital for there to be a steady stream of high 
quality legal jurisprudence. Critical analysis of the existing law as well as ideas on how the law should 
develop play a vital role in the law moving forward.

The ‘Meezan’ law journal is a publication which has over the years garnered a reputation for publishing 
FRQWHQW�RI�D�KLJK�VWDQGDUG�IURP�D�FURVV�VHFWLRQ�RI�ODZ�VWXGHQWV��ODZ\HUV�IURP�WKH�RI¿FLDO�DQG�XQRI¿FLDO�
bars as well as members of the judiciary. As a student publication it has held it’s own amongst the legal 
fraternity.

I congratulate the Committee of the Law Students’ Muslim Majlis on the publication of this edition of 
‘Meezan’, and I look forward to seeing more publications well into the future.
%
M.U.M. Ali Sabry, PC.
Minister of Justice



Message from the Patron

It gives me much pleasure to send a message to 'Meezan 2020', the annual publication of the Law 
Students’ Muslim Majlis of Sri Lanka Law College.

The publication of Meezan for 54 years demonstrates these broader interests and it is my earnest hope 
that such interest will continue over the years to enrich the minds of lawyers of the future.

In my mind, the Law Students’ Muslim Majlis over the years has done yoeman services for the Muslim 
Students in particular and all the other Law Students in general.

Members of the Muslim Majlis, whilst pursuing their academic goals, must make a concerted effort 
to reach out to the common membership of Sri Lanka Law College students population with a view 
to promote the true ideals of Islam, which promote co-existence and brotherhood among all human 
beings irrespective of their race, religion, cast or linguistic barriers.

The President and the other members of the executive committee of the Majlis must be congratulated 
IRU�DOO�WKHLU�HIIRUWV�WKURXJKRXW�WKHLU�WHUP�RI�RI¿FH�WR�NHHS�WKH�0DMOLV�ÀDJ�À\LQJ�KLJK�GHVSLWH�WKH�VPDOO�
numbers of students. I wish the Sri Lanka Law College Law Students’ Muslim Majlis all success.

P. Indira S. Samarasinghe, PC.
Principal
Sri Lanka Law College



Message from the Vice Patron

Troublous times or periods beset by impediments, however unyielding they may be, are no 
insurmountable obstacles when they confront young minds of tough character and resilience and 
this year’s publication of Meezan, at a comparatively scaled down ceremony,  is a testament to the 
indomitable courage, spirit and enthusiasm of the members of the Sri Lanka Law College Muslim 
Majlis.

At a challenging time when studies all over the world have gone virtual and the contours of legal 
landscape are not immune to the buffeting winds which bear down on us owing to a global pandemic, 
I feel proud that the President and Members of the Muslim Majlis have persevered in bringing out the 
Annual Publication despite the attendant obstacles and I am only aware of the indefatigable efforts of 
the Members and the Editor of Meezan in churning out this publication with its customary richness 
and luminescent articles.

While complimenting and congratulating Members of the Majlis on a splendid job well done, my 
earnest prayer is that the Majlis should vibrantly operate in order to spread peace and harmony at a 
cosmopolitan institution such as Sri Lanka Law College and I wish the law students that their bour-
JHRQLQJ�GUHDPV�DQG�FDUHHU�ZLOO�ÀRXULVK�LQ�WLPHV�WR�FRPH��JLYHQ�WKHLU�VLQJXODU�GHWHUPLQDWLRQ�

It is truly spectacular watching the hard work of these students mature into some remarkable work of 
legal heritage. This type of commitment to serve the legal community  augurs well for the future we 
could envision for these students.

I wish the Majlis and its members all success in their future pursuits. 

Justice A.H.M.D. Nawaz 
Judge of the Supreme Court



Message from the President

In the name of Allah, the Most Gracious, the Most Merciful. 

It is with immense pleasure and privilege that I pen this message for the 54th annual MEEZAN 
journal, as the President of the Law Students’ Muslim Majlis (LSMM) for 2019/2020. I am indeed 
indebted to Almighty Allah for this opportunity to serve as the President of the Law Students’ Muslim 
Majlis of Sri Lanka Law College. 

The Meezan journal, with its glorious reputation and rich history, is a knowledge hub for lawyers and 
law students which has been continued for more than 50 years as of now. 

As a matter of fact, this massive project cannot happen overnight, it requires a considerable amount of 
planning and a birds-eye for details. Unfortunately, in comparison to previous years, this year the Covid-19 
outbreak meant the committee was faced with numerous hurdles in completing the project. Amidst var-
ious limitations and ambiguity our LSMM committee kept working hard and has been able to complete 
the Meezan. I take this opportunity to thank the Editor and all other members of the editorial committee 
who are the backbone of this project. I extend my appreciation towards each and every executive com-
mittee member, and the general members of the LSMM for their contribution throughout the year. Even 
though we had many projects planned for this year, unfortunately we were unable to execute all those 
projects due to the pandemic situation in the country. However, we still managed to Re-launch the LSMM 
website, & Launching the e-version of the 54th Meezan whilst also publishing hard copies.

I must take this opportunity to mention and thank our Patron Ms. Indira Samarasinghe PC for her 
support. Further, on behalf of the LSMM, I must express my heartfelt gratitude to the Vice Patron of 
the LSMM, His Lordship Justice A. H. M. D. Nawaz- Judge of the Supreme Court, for his continuous 
JXLGDQFH�	�IXOOHVW�VXSSRUW�WKURXJKRXW�WKLV�GLI¿�FXOW�\HDU�DQG�IRU�FRQVWDQWO\�FRPPXQLFDWLQJ�ZLWK�XV�
even amongst his busy schedule and always motivating us to deliver the best by providing us with 
valuable advice and feedback. I also express my sincere gratitude to our Senior Treasurer, Honorable 
Minister of Justice M. U. M. Ali Sabry PC for being a constant source of encouragement and for being 
an inspiration not only to us, but for all law students. It has indeed been a great privilege to work under 
SURIHVVLRQDOV�RI�VXFK�D�GLJQL¿�HG�FDOLEHU��

,�ZLVK�WR�FRQFOXGH�P\�¿�QDO�PHVVDJH�IRU�WKH�/600�E\�UHPHPEHULQJ�WKH�$OPLJKW\�$OODK�IRU�KLV�FRXQW�
less blessings and for making the successful launch of this Meezan and, I wish the future members of 
the LSMM nothing but the best in everything they pursue. 

Mohamed Infas
President
Law Students’ Muslim Majlis 2019/2020



General Secretary’s Report for 2019/2020
In the name of Allah, the Most Gracious, the Most Merciful!

It is with a sense of deep pleasure that I submit this report for the 54th Annual Meezan Law Journal as the 
General Secretary of the Law Students’ Muslim Majlis (LSMM) 2019/2020. It has been a great privilege to 
associate myself with the LSMM and whilst thanking Almighty Allah profusely for having bestowed upon me 
this position of great responsibility, I must also mention that I’m deeply humbled by the faith placed in me by 
my colleagues when entrusting me with this privileged position.

The LSMM for 2019/2020 commenced its activities with the inaugural executive committee meeting on the 
10th of September 2019, during which we discussed and set out a timeline of projects and activities for the 
forthcoming year.

Meanwhile, the LSMM had an opportunity to address the students entering Sri Lanka Law College at the 
Orientation Programme held on the 21st of January 2020 at the college premises. On the part of the LSMM, 
¿�OHV�FRQWDLQLQJ�WKH�V\OODEXV�FRQWHQW�IRU�WKH�SUHOLPLQDU\�DQG�LQWHUPHGLDWH�\HDUV�RI�VWXG\�ZHUH�GLVWULEXWHG�WR�WKH�
audience. Thereafter, a freshers’ welcome was conducted by the LSMM on the 29th of January 2020 for the 
new muslim students who entered Sri Lanka Law College. The purpose of this gathering was to introduce the 
executive committee of the LSMM & the usual activities of the LSMM to the newcomers.

Thereafter, the LSMM was able to successfully carry out the Quazi Court visit on the 29th of February 2020 
with the participation of twenty students from the preliminary and intermediate years of study. Moreover, it is 
noteworthy that as of today, the LSMM relaunched their website with an entirely new user interface.

Furthermore, it is mention-worthy that although the LSMM had planned a lineup of projects for the year 2020, 
the unfortunate and unexpected covid-19 pandemic that brought the world to a standstill, likewise impacted 
the activities of the LSMM and brought them to a halt temporarily. Amongst the planned events were an open 
mosque visit, the annual ifthar programme, legal aid and awareness programmes and a series of guest lectures, 
most of which were already being worked on when the aforementioned unforeseen incidents played out.

The launch of the 54th Meezan law journal marks the end of the LSMM’s calendar year. We hope and believe 
that this journal that consists of articles from reputed members of the legal fraternity, legal luminaries, other 
eminent individuals and law students will be a valuable resource to the readers.

I would like to take this opportunity to extend my most sincere and heartfelt gratitude to the Patron of the 
LSMM, Mrs. Indira Samarasinghe PC, the Vice Patron of the LSMM, His Lordship Justice A. H. M. D. 
Nawaz- Judge of the Supreme Court, Honorable Minister of Justice, M. U. M. Ali Sabry PC for being a 
constant source of guidance and encouragement. I would also like to thank the article-writers and donors 
IRU� WKHLU�FRQWULEXWLRQV��¿�QDQFLDO�DQG�RWKHUZLVH�� ,�PXVW�DOVR�H[SUHVV�P\�DSSUHFLDWLRQ� WRZDUGV� WKH�PHPEHUV�
of the editorial committee and the executive committee of the LSMM, without whose untiring efforts and 
dedication the completion and launching of the Meezan would have been a task impossible. I also thank each 
and every one who rendered their assistance and contribution in any form, because frankly, every little act of 
help towards us throughout this journey meant a lot. Thank you all!

Hence, I conclude my report whilst wishing the future majlis all the best in all their endeavors. May Allah 
Almighty purify our intentions and accept our actions.

Shimlah Taznim Usuph
General Secretary
Law Students’ Muslim Majlis 2019/2020



Editor's Note

In the name of Allah, the Most Gracious, and the Most Merciful.

It is with immense pleasure and satisfaction that I pen down this message to the 54th edition of the 
“Meezan Law Journal”, an annual publication of the Law Students’ Muslim Majlis of Sri Lanka Law 
College.

7KH�SODQV�DQG�WLPH�VFKHGXOHV�WKDW�RXU�FRPPLWWHH�ZDV�GHWHUPLQHG�WR�IXO¿�O�WKLV�\HDU�HVSHFLDOO\�ZLWK�
regard to the 54th edition of Meezan were shattered in response to the global outbreak. But somehow, 
one way or another, we got through it. As the Editor of the Law Students’ Muslim Majlis, with the 
great pride I would say, though we had to face the challenges of frequent lockdowns, social distancing, 
self-isolation and travel restrictions, we could give birth to the 54th edition of the Meezan.

This 54th edition of the Meezan law journal carries a few remarkable changes while consisting 
of the usual scholarly articles written by esteemed legal luminaries and law students focusing on 
contemporary issues which need public attentions.When considering the content of the articles per se, 
though we have tried to streamline the topics related to Law only, certain articles have been included 
which do not address the law related issues. It's because of the inevitable nature of the articles as they 
analyse the core issues of what the world face currently especially with regard to Covid 19. 

I would like to extent my sincere gratitudes to all the distinguished legal luminaries, academics and 
students for their valuable contributions and time. In Particular, my greetings should also go to the 
the Editorial Committee members who have worked extremely hard to handle the articles for this 
magazine in a timely manner.

My heartfelt appreciation goes to the Executive Committee of the Muslim Majlis (2019/2020) who 
have rendered their fullest support throughout the year at a stretch in order to maintain the high standard 
of integrity that has always been characteristic of the Majlis and of the magazine that represents it.

May Allah bless us all with health, happiness, patience and strength.

Inshaff M. Sajeer
Editor,
Law Students’ Muslim Majlis
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Relevance of Convictions in Civil Proceedings
Hon. Justice A.H.M.D.Nawaz

LL.B (Col); LL.M (London); LL.M (Colombo); 
LL.M (WCL, American University),

 Judge of the Supreme Court  

It so happens that many a practitioner and judge alike labour under a misgiving as to the effect 
of a guilty plea in subsequent civil proceedings. The invitation by law students to write on 
evidence behoves me to look at the relevancy of convictions as evidence in subsequent civil 
proceedings. 

What is the status of an earlier criminal conviction at the subsequent civil trial relating to the 
same facts? The answer outlined at common law was that it had no status at all, despite the 
IDFW�WKDW�WKH�VDPH�GHIHQGDQW�PD\�EH�LQYROYHG�LQ�ERWK�VHWV�RI�SURFHHGLQJV��7KLV�ZDV�FRQ¿UPHG�
in the leading English case of Hollington v. F. Hewthorn and Co Ltd.1

This case arose following a collision between two vehicles in which the plaintiff’s son 
sustained fatal injuries. The plaintiff brought an action under the Fatal Accidents Acts against 
the defendants (the owner and driver of the offending vehicle) on behalf of his son's estate. 
However, as his son had died, he had no evidence of the owner’s negligence except the 
conviction of the second defendant (the driver) for careless driving. It was alleged that the 
¿UVW�GHIHQGDQW��+HZWKRUQ�	�&R�WKH�RZQHU�RI�WKH�FDU��ZDV�YLFDULRXVO\�OLDEOH�IRU�WKH�DFWLRQ�RI�
the second defendant.  The plaintiff tendered as evidence of negligence, a conviction of the 
second defendant driver. 

It was argued that the conviction was admissible as at least prima facie evidence of negligence, 
but this argument was rejected by the Court of Appeal. In giving judgement, Lord Goddard 
CJ stated that:-

“The conviction is only proof that another court considered that the defendant was 
guilty of careless driving. Even were it proved that it was the accident that led to 
the prosecution, the conviction proves no more than what has just been stated. The 
court which has to try the claim for damages knows nothing of the evidence that was 
before the criminal court. It cannot know what arguments were addressed to it, or what 
LQÀXHQFHG�WKH�FRXUW�LQ�DUULYLQJ�DW�LWV�GHFLVLRQ«�

««,W�IUHTXHQWO\�KDSSHQV�WKDW�D�E\VWDQGHU�KDV�D�FRPSOHWH�DQG�IXOO�YLHZ�RI�DQ�DFFLGHQW��
It is beyond question that, while he may inform the court of everything he saw, he may 
QRW�H[SUHVV�DQ\�RSLQLRQ�RQ�ZKHWKHU�HLWKHU�RU�ERWK�RI� WKH�SDUWLHV�ZHUH�QHJOLJHQW«�
On the trial of the issue in the civil court, the opinion of the criminal court is equally 
irrelevant.” 

The father’s claim failed. 
1 (1943) K.B. 587; (1943) 2 A.E.R.35; 112 L.J.K.B.463.
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The judgment of Goddard LJ contains most of the traditional arguments against the 
admissibility of the criminal convictions, which may be stated in summary as follows:

(i) The modern law of evidence, unlike the earlier view, is concerned with relevant and not 
primarily with the competence of witnesses. Generally, relevant evidence is admissible. 
This evidence is not relevant, but is only the view of another court that it considered 
the defendant guilty of careless driving on evidence and consideration not known to the 
civil court;

(ii)  It is res inter alios acta-the issues in criminal and civil proceedings are not identical;

(iii)  It is open to the objection of irrelevance as opinion evidence, as the conviction is only 
the opinion of the  criminal court;

(iv)  It is hearsay:

(v) If a conviction is inadmissible, an acquittal should equally be admitted, and no one has 
ever suggested that an acquittal was evidence;

(vi)  The authorities are against admissibility.

The rule laid down in the case has not commended itself to the American jurist Wigmore 
who observed that in numerous situations it is ‘unreasonable and impractical’ to ignore the 
evidential use of a judgment in another proceeding involving the same fact as in the present 
case.2 Wigmore’s view has distinguished support in the US, as appears from the fact that 
in the Modern Code of Evidence published by the American Law Institute in 1942, whose 
r 521 provides that evidence of a subsisting judgment adjudging a person guilty of a crime 
or misdemeanor is admissible as tending to prove the facts recited therein, and every fact 
essential to sustain the judgment. It has to be noted that Goddard LJ’s use of relevance in the 
case is identical with Stephen’s use of the term in his Digest of Evidence. In Hollington v. F. 
Hewthorn and Co. Ltd (supra), Goddard LJ explained that:

“nowadays it is relevance….that is the main consideration, and generally speaking, 
all evidence that is relevant to an issue is admissible, while all that is irrelevant is 
excluded.”

There, the word ‘relevant’ is used interchangeably with admissible.3  Even Rule 402 of the 
American Federal Rules of Evidence is to the same effect.

“All relevant evidence is admissible, except as otherwise provided by the Constitution 
of the United States, by Act of Congress, by these rules, or by other rules prescribed 
by the Supreme Court pursuant to statutory authority. Evidence which is not relevant 
is not admissible.”

2 John Henry Wigmore, Treatise on Evidence in Trials at Common Law, Vol. 5, Third edn., 1940, ss 1671, 
1688. 

3 See CA Wright in (1934) 21 Canadian Bar Review 653, p.656. .
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But the meaning of ‘relevant’ in the law of evidence today is ‘logically probative’.  This 
FRQFHSWLRQ�RI�UHOHYDQFH�PRGL¿HV�WKH�UHIHUHQFH�WR�SUREDELOLW\��,Q�WKH�ZRUGV�RI�U�����RI�WKH�
Federal Rules of Evidence;

“Relevant evidence means evidence having any tendency to make the existence of any 
fact that is of consequence to the determination of the action more probable or less 
probable than it would be without evidence.”

In DPP v. Kilbourne, Lord Simon of Glaisdale expressed the view that;

“Evidence is relevant if it is logically probative or disprobative of some matter which 
UHTXLUHV�SURRI��«��,W�LV�VXI¿FLHQW�WR�VD\��HYHQ�DW�WKH�ULVN�RI�HW\PRORJLFDO�WDXWRORJ\��WKDW�
relevant              (i.e. logically probative or disprobative) evidence is evidence which 
makes the matter which requires proof more or less probable.”4

It is as plain as a pikestaff that the evidence of the conviction is logically probative of the 
facts in issue in the civil proceedings namely negligence if the conviction is for an offence 
based on negligence. But Hollington put paid to the adduction of the evidence of conviction. 
J.A. Coutts considers the case law and the principles on which the holding in the Hollington 
case was reached, and demonstrates that, apart from some problem cases, the rule excluding 
the conviction was not based on authority and that there was certainly authority to the 
contrary, which was decisively rejected.5  But the Hollington rule has not been applied in 
divorce suits where desertion or cruelty is in issue.6 The case of Ingram v. Ingram contains an 
interesting application by way of distinguishing the rule of evidence in the Hollington case as 
to the admissibility and relevance of a criminal conviction for the purposes of establishing a 
matrimonial offence.7

Criticism of the Hollington Rule by Lord Denning, M.R.

In 1966, in Goody v. Odhama Press Ltd,8 Lord Denning, M.R. criticized the judgment in the 
Hollington case. He made a critique of it again in Barclays Bank Ltd v. Coke9 and stated that 
the rule in the case that a conviction in a criminal court cannot be used as evidence in a civil 
case was ripe for reexamination.10  In Mclikenny v. Chief Constable of West Midlands11 Lord 
Denning, M.R. described Hollington v F. Hewthorn & Co. Ltd as wrongly decided and per 
incuriam, but this robust view was linked to Lord Denning’s radical theory of the doctrine of 
issue estoppel. When the House of Lords heard the appeal in Mclikenny�WKH\�GLG�QRW�¿QG�LW�
necessary to decide the point. 

4 DPP v Kilbourne (1973) A.C. 729 at 756 HL.
5  See the article “the effect of a criminal judgment on a civil action” (1955) 18 Mod.L.Rev.231-243. 
6 Ingram v Ingram (1956) 1 All ER 785-see note by Blom-Cooper in (1956) 19 Mod.L.Rev.546. 
7 See (1956) 19 Mod.L.Rev. at 546: See also a note by A.H.Hudson, “A plea of guilty in later civil proceedings”-

on the Canadian case of Cromarty v Montieth (1957) 8.D.L.R (2d) 112-(1959) 22 Mod.L.Rev 543. 
8 (1967) 1 Q.B. 333 at 339; (1996) 3 A.E.R 369: (1966) 3 W.L.R 460; See (1967) 83 L.Q.R 167. 
9 (1967) 2 W.L.R. 166; (1966) 3 A.E.R. 948; ( 1967) 2 Q.B. 738 at 743. 
10 (1967) 2 W.L.R 166 at 169. Diplock, L.J also agreed with this view-ibid at 171. 
11 (1980) Q.B. 283 at 319. 
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Be that as it may, few would regard the Hollington case as anything other than a particularly 
offensive example of legal formalism. The issue in the two sets of proceedings was identical, 
DQG�WKH�FULPLQDO�FRXUW�KDG�WR�EH�VDWLV¿HG�WR�WKH�KLJKHVW�VWDQGDUG�RI�SURRI�EH\RQG�UHDVRQDEOH�
doubt. Even if the conviction represented an opinion, it was absurd to suggest that the opinion 
was irrelevant. Nevertheless, the decision is generally taken to have established a rule at 
common law that previous judgments and verdicts are inadmissible as evidence of the facts 
on which they were based, when the same issues arise in civil cases. 

Law Reform Committee of England

Even the Law Reform Committee of England expressed doubts as to the fairness of the 
Hollington UXOH� �� DQG� WKHVH�ZHUH� UHÀHFWHG� LQ� WKH���th Report of Committee on the subject 
of what had come to be known as ‘the rule in Hollington v. Hewthorn’-see Law Reform 
Committee, Cmnd 3391, 1967. In their report, the Committee stated:-

“Rationalise it how one will, the decision in the case offends one’s sense of justice. 
The defendant driver had been found guilty of careless driving by a court of competent 
jurisdiction. The onus of proof of culpability in criminal cases is higher than in civil; 
the degree of carelessness to sustain a conviction for careless driving is, if anything, 
greater than that required to sustain a civil cause of action in negligence. Yet the fact 
that the defendant driver had been convicted of careless driving at the time and place 
of the accident was held not to amount even to prima facie evidence of negligent 
driving at that time and place. It is not easy to escape the implication in the rule in 
Hollington v Hewthorn that, in the estimation of lawyers, a conviction by a criminal 
court is as likely to be wrong as right. It is not, of course, spelt out in those terms in 
the judgement of the Court of Appeal, although, in so far as their decision was based 
mainly upon the ground that the opinion of the criminal court as to the defendant 
driver’s guilt was as irrelevant as that of a bystander who witnessed the accident, the 
gap between the implicit and the explicit was a narrow one.”

Civil Evidence Act, 1968

The criticisms voiced by the Committee were followed by the enactment of Sections 11-13 of 
the Civil Evidence Act 1968. So this decision of Hollington v. Hewthorn (supra) remained 
¿UP�DXWKRULW\�IURP������WR������IRU�WKH�SURSRVLWLRQ�WKDW�D�FHUWL¿FDWH�RI�D�FRQYLFWLRQ�FDQQRW�
be tendered in evidence in civil proceedings until the principle was abolished by Section 11 of 
the Civil Evidence Act 1968. Section 11 should be sharply distinguished from Section 13 of 
the Act, the latter making a conviction conclusive evidence of guilt in defamation cases. For 
the sake of comparison, let me cite Section 11 substantially. 

1. In any civil proceedings the fact that a person has been convicted of an offence by or 
before any court in the United Kingdom or by a court-martial there or elsewhere is 
admissible in evidence for the purpose of proving, where to do so is relevant, that he 
committed that offence, whether he was convicted on a plea of guilty or otherwise, 
and whether or not he is a party to the civil proceedings, but no conviction, other than 
a subsisting one shall be admissible in evidence by virtue of this section.
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2. But the effect of proving the conviction is only that the person convicted is to be 
taken to have committed the offence, unless the contrary is proved. It is open to the 
convicted person to disprove his guilt by evidence led in this regard to displace the 
presumption raised by the statute.

Stupple v. Royal Insurance Co Ltd.12 ZDV�WKH�¿UVW�FDVH�LQ�(QJODQG�WR�GHDO�H[WHQVLYHO\�ZLWK�
the effect of Section 11 of the English Civil Evidence Act, 1968.  Lord Denning Master of 
the Rolls held that Section 11 has a twofold effect. First, “it shifts the legal burden of proof 
(or the burden of persuasion) on the party who disputes the conviction which is offered in 
evidence.” Secondly, he stated, “…..the conviction does not merely shift the burden of proof. 
It is a weighty piece of evidence of itself.” 

He accepted that a distinction could be made. He was of the view that the weight to be given 
to a conviction would depend on the circumstances, and that a plea of guilty may have less 
weight than a conviction after a full trial because often defendants pleaded guilty in error, or 
to save time and expense where the offence was minor, or to avoid some embarrassing fact 
being made public. The Law Reform Committee took the same view. The Committee stated 
in its 15th Report that a conviction after a contested trial, a conviction on a plea of guilty, and 
an acquittal did not have the same probative value in relation to the question in issue in a civil 
action. Later, when dealing with the defendant’s burden of proof, they made a distinction 
between convictions after a contested trial and convictions on a plea of guilty. In the former 
case, they said that the burden was unlikely to be discharged by the testimony of the convicted 
person alone; in the latter case they suggested that it could be, if he produced a convincing 
explanation for his plea.

Sri Lankan cases

The Civil Evidence Act of 1968 that abolished the rule in Hollington v. Hewthorn was not 
drawn to the attention of the Supreme Court and our Court followed the English decision in 
Sinniah Nadarajah v. Ceylon Transport Board 13 Wimalaratne, J. referred to Hollington v. 
Hewthorn (supra) and said:-

“Where the driver of a vehicle is sued along with his employer for the recovery of 
damages resulting from an accident in which the Plaintiff suffered injuries by being 
knocked down, a plea of guilt tendered by the driver when charged in the Magistrate’s 
Court in respect of the same accident is relevant as an admission made by him and 
ought to be taken into consideration by the trial judge in the civil suit”.

Wimalaratne, J. also made reference to another passage in Hollington v. Hewthorn (supra) 
and stated at page 52 of the judgment.

“In Hollington v Hewthorn & Co., Ltd., a conviction of one of the defendants 
for careless driving was held to be inadmissible as evidence of his negligence in 
proceedings for damages on that ground against him and his employer. But, “had the 

12  (1971) 1 QB 50.
13  (1978) 79 (II)  N.L.R 48.
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defendant before the Magistrate pleaded guilt” or made some admission in giving 
evidence that would have supported the plaintiff’s case, this could have been proved 
but not the result of the trial.”  

So Sinniah Nadarajah’s case followed Hollington v. Hewthorn (supra) in placing an 
embargo on convictions after a contested trial but allowed the adduction of a conviction after 
a guilty plea in the subsequent civil pleadings. 

Even if the Civil Evidence Act of 1968 had been brought home to the attention of the Supreme 
Court in Sinniah Nadarajah, Wimalaratne, J. could not have sanctioned the admissibility 
of convictions after a contested criminal trial in civil proceedings because Section 43 of the 
Evidence Ordinance as it stood then would have prohibited the reception of such convictions 
after a contested trial. 

Exceptions against the rule against judgments

7KH�H[FHSWLRQV�WR�WKH�H[FOXVLRQDU\�UXOH�DJDLQVW�MXGJPHQWV�ZHUH�¿UPO\�HQJUDIWHG�LQWR�6HFWLRQV�
40, 41 and 42 of our Evidence Ordinance following their enactment by Sir James Fitszjames 
6WHSKHQ��LQ�WKH�,QGLDQ�(YLGHQFH�$FW��DQG�6HFWLRQ����RI�RXU�2UGLQDQFH��VSHFL¿FDOO\��GHFODUHG�
that any other judgment other than those mentioned in Sections 40, 41 and 42 are irrelevant 
unless the existence of the judgment is a fact in issue, or is relevant under some other provision 
of the Evidence Ordinance. It is for this reason that the judgment of Wimalaratne, J. in Sinniah 
Nadarajah (supra)�LV�DOVR�MXVWL¿DEOH�EHFDXVH�WKH�JXLOW\�SOHD�LQ�WKH�0DJLVWUDWH¶V�&RXUW�FRXOG�
be admitted in the civil proceedings as an admission.  

,I�DW�DOO�D�FRQYLFWLRQ�DIWHU�D�FRQWHVWHG�WULDO�ZHUH�WR�EHFRPH�UHOHYDQW��VSHFL¿F�SURYLVLRQV�KDG�WR�
be enacted into the Evidence Ordinance like in England and it is common knowledge that this 
did not happen in Sri Lanka until 1998 when the Evidence (Amendment) Act No.33 of 1998 
was legislated to bring in the necessary changes by way of Sections 41A, 41B, and 41C. I will 
return to this presently after having looked at our cases since Sinniah Nadarajah.  

In De Mel and Another v. Rev. Somaloka14 the original charge sheet against the driver (the 
2nd Defendant in the civil proceedings) had been causing death by a rash and negligent act 
not amounting to murder in terms of Section 298 of the Penal Code. Later it was converted to 
Section 151(3) -negligent driving and Section 149(1)- failure to avoid an accident under the 
0RWRU�7UDI¿F�$FW�

Weerasuriya, J. stated at p 27-“one cannot ascertain with certainty as to the items which 
formed the charge if it was reduced to Section 149(1). There was also no reference in the 
charge sheet to items that formed the basis for negligent driving in terms of Section 151(3) of 
WKH�0RWRU�7UDI¿F�$FW�´�

The driver (the 2nd defendant) had pleaded guilty to these charges whose ingredients were 
unclear. The admission of guilt in the Magistrate’s Court was produced in the District Court 
trial.

14  (2002) 2 Sri.L.R 23.
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The plaint in the District Court had itemized the following acts:-

a) failure to take a proper look out of the road

b) using the road without consideration

c) failure to have a proper control

d) driving ay an excessive speed

7KH�OHDUQHG�'LVWULFW�-XGJH�KHOG�LQ�WKLV�FDVH�WKDW�WKH�DGPLVVLRQ�RI�JXLOW�ZDV�QRW�VXI¿FLHQW�WR�
establish negligence as itemized in the plaint.

7KH�&RXUW�RI�$SSHDO�KHOG�WKDW�WKH�DGPLVVLRQ�LQ�WKH�0DJLVWUDWH¶V�&RXUW�PXVW�VSHFL¿FDOO\�UHODWH�
to the items of negligence as set out in the plaint. The importance of this judgment is that the 
admission of guilt in the Magistrate’s Court cannot be used in the District Court as relevant 
evidence if the guilty plea does not coincide with what is averred in the plaint. One cannot 
apply the ratio of Sinniah Nadarajah (supra) in such a situation. 

In this case under revision, the items of negligence in the Magistrate’s Court could not be 
ascertained since the MC record was not before the learned District Judge of Homagama. So 
how the learned District Judge could relate the items of negligence to the charges in the MC 
is inexplicable and she could not have concluded negligence in the civil trial as she was quite 
unaware of what charge that the 1st defendant had admitted. 

Therefore one has to read the ratio of Sinniah Nadarajah (supra) subject to what has been 
quite correctly stated in De Mel and Another v. Rev. Somaloka (supra). The principles of 
Sinniah Nadarajah  will not apply in a civil case where the plaint alleges items of negligence 
but the plea tendered in the MC does not have any reference to these items of negligence. 

Marsoof, J. followed Sinniah Nadarajah in Delungala Kotuwe Jain Nona v. Lalith Gamage.15 

I would now refer to an earlier case of Ranbarana v. Kusumalatha16, because this case quite 
VLJQL¿FDQWO\� UHLWHUDWHG� WKH�QHHG� WR�EULQJ� LQ� OHJLVODWLYH�FKDQJHV� WR�RXU�(YLGHQFH�2UGLQDQFH�
on the lines of the Civil Evidence Act of 1968. Wijeyaratne, J. (with Wijetunge, J. agreeing) 
emphasized the following.

1. The Civil Court must independently of the decision of the Criminal Court investigate facts 
DQG�FRPH�WR�LWV�RZQ�¿QGLQJV�

2. A plea of guilty in a criminal case may, but a verdict of a conviction cannot be considered 
as evidence in a civil case.

3. Section 43 of the Evidence Ordinance would render the judgment of a Criminal Court 
irrelevant. 

15  CA Appeal 467/2003 writ (CA Minutes of 04.11.2004).
16  (1989) Sriskantha’s Law Reports vol-VII - part-1 at p.01.
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Having said the above, Wijeyaratne, J. next referred to the English case of Hollington v. 
Hewthorn (supra) and observed:-

“In an action for damages arising out of a collision between two motor cars the 
judgment of the criminal court convicting the defendant driver of negligent driving 
is not relevant. However, the case was decided in England in 1943 prior to the Civil 
Evidence Act of 1968 which changed the position.”

The learned judge was quite alive to the necessity to enact an identical legislation on the same 
lines as the Civil Evidence Act of England and quite poignantly pointed out thus:-

“In our country it should be seriously considered whether such an enactment is 
desirable as it would save a lot of time in cases and inquiries in courts of law, tribunals 
and other bodies exercising judicial and / or administrative functions.” 

All the cases-Hollington v. Hewthorn; Sinniah Nadarasa v. Ceylon Transport Board; 
Ranbarana v. Kusumalatha; De Mel and Another v. Rev. Somaloka and Delungala Kotuwe 
Jain Nona v. Lalith Gamage took the view that a previous conviction after  a plea of guilt in 
a Magistrate’s Court is relevant in  subsequent civil proceedings. It was convictions after a full 
trial that were tabooed.  But for a conviction after a contested trial to become relevant in civil 
proceedings an amendment to the Evidence Ordinance was long overdue. 

After all, our Evidence Ordinance proceeds on the basis that it is inclusionary-see Section 5 
of the Evidence Ordinance. All evidence, whether it be in a trial or in an inquiry, becomes 
relevant unless it is expressly excluded by a rule of evidence. A judge cannot shut out relevant 
evidence unless and until it is excluded by an exclusionary rule of evidence. Exceptions 
to these exclusionary rules of evidence are diffusely scattered in the Evidence Ordinance. 
One such exclusionary rule is the rule against judgments in other courts when in subsequent 
proceedings those judgments are sought to be made use of. 

The exclusionary rule against judgments of other courts is a rule of evidence and exceptions 
to this rule were found only in Sections 40, 41, 42 and 43 of our Evidence Ordinance as 
originally enacted and Section 43 in particular prohibited the reception of a conviction after a 
contested trial (a judgment in a criminal court) in subsequent civil proceedings. 

Evidence (Amendment) Act No 33 of 1998. 

This prohibition against bringing in previous judgments was repealed when the legislature 
enacted further exceptions to the rule against judgments in 1998 with the passage of Evidence 
(Amendment) Act No.33 of 1998.

Sections 41A(1) and (2) that were inserted into the Evidence Ordinance as further exceptions 
to the exclusionary rule against judgments go as follows:-

1. Where in an action for defamation, the question whether any person committed a criminal 
offence is a fact in issue, a judgment of any court in Sri Lanka recording a conviction of 
that person for that criminal offence, being a judgment against which no appeal has been 
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SUHIHUUHG�ZLWKLQ�WKH�DSSHDODEOH�SHULRG�RU�ZKLFK�KDV�EHHQ�¿QDOO\�DI¿UPHG�RQ�DSSHDO��VKDOO�
be relevant for the purpose of proving that such person committed such offence, and shall 
be conclusive proof of that Fact.

2. Without prejudice to the provisions of subsection (1), where in any civil proceedings, the 
question whether any person, whether such person is a party to such civil proceedings 
or not, has been convicted of any offence by any court or court martial in Sri Lanka, or 
has committed the acts constituting an offence, is a fact in issue, a judgment or order of 
such court or court martial recording a conviction of such person for such offence, being 
a judgment or order against which no appeal has been preferred within the appealable 
SHULRG��RU�ZKLFK�KDV�EHHQ�¿QDOO\�DI¿UPHG�LQ�DSSHDO��VKDOO�EH�UHOHYDQW�IRU�WKH�SXUSRVHV�RI�
proving that such person committed such offence or committed the acts constituting such 
offence.

Illustration (a) referred to therein is as follows:

(a) B injures C while driving A’s car in the course of B’s employment with A. B is convicted for 
careless driving. In an action for damages instituted by C against A and B, B’s conviction 
is irrelevant. 

So the law on relevancy of previous convictions in subsequent civil proceedings boils down 
WR�WKLV�6HFWLRQ���$�����RI�WKH�(YLGHQFH�2UGLQDQFH�ZKLFK�UHÀHFWV�WKH�VSLULW�RI�6HFWLRQ����RI�
the Civil Evidence Act of 1968 renders a conviction, regardless of whether it was entered after 
a contested trial or upon a guilty plea, relevant to prove the fact in issue in  subsequent civil 
proceedings. 

The fact in issue in the subsequent civil trial should be whether the Defendant in the civil 
case committed such offence or committed the acts constituting such offence. If it is a case of 
negligence, the criminal conviction becomes relevant only if the acts constituting the offence 
are facts in issue in the civil trial. 

Subsequent cases have considered Section 41A (2)- see Wimalachandra, J. in Mahipala v. 
Martin Singho17 and Anil Gooneratne, J. in Balapatabendige Piyadasa v. Don Jayantha 
Hemakumara18. I had occasion to consider the effect of this provision in Hettiarachchige 
Dominic Marx Perera v. Kuruwita Archchige Jeramious Perera and Others19 and observed 
in the context of an application to admit a previous conviction as fresh evidence that only two 
types of convictions become relevant under Section 41A (2). Either it has to be an unappealed 
FRQYLFWLRQ�RU�LI�LW�KDG�EHHQ�DSSHDOHG��LW�PXVW�KDYH�EHHQ�DI¿UPHG�LQ�DSSHDO��,Q�WKH�DERYH�DSSHDO�
before me,   the 1st Defendant in the civil case who has been found guilty in a criminal case 
appealed against the conviction but before the appeal could be adjudicated upon, she passed 
away. The Plaintiff-Appellant sought to lead the conviction as fresh evidence under Section 
773 of the Civil Procedure Code. This was a conviction which was appealed against but not 
adjudicated upon. It cannot be an unappealed conviction nor can it be said that the conviction 

17  (2006) 2 Sri L.R 272.
18   (2002) 2 Galle Law Journal 296.
19  CA Case No.713/2000 (C.A minutes of 13.02.2017).
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ZDV�DI¿UPHG��7KHUHIRUH�,�SURFHHGHG�WR�KROG�WKDW�WKLV�FRQYLFWLRQ�ZKLFK�ZDV�OHIW�LQ�OLPER�GRHV�
not fall within Section 41A (2) of the Evidence Ordinance. 

In Rosairo v. Basnayake20 Abdus Salam, J. observed, 

“A plea of guilt is most relevant and ought to be taken into consideration in assessing 
the plaintiff’s case and further a plea of guilt on a charge of failing to avoid an accident 
by the driver cannot be lightly ignored in considering as to whose negligence it was, 
that caused the accident.”

The learned Judge had referred to Section 41(A) (2) of Evidence Ordinance.    

In A.W. Pushmakumara Perera v. Wickramage David and others21 Dehideniya, J. following 
the earlier cases on the point, held that: 

“When the 1st defendant pleaded guilty to the aforesaid charges of reckless and 
QHJOLJHQW�GULYLQJ�XQGHU� WKH�0RWRU�7UDI¿F�$FWLQ� WKH�0DJLVWUDWH¶V�&RXUW�� LW�KDV� OHJDO�
proof in the legal sense. A conviction of charge of failure to avoid an accident under 
0RWRU�7UDI¿F�$FW�WR�EHFRPH�UHOHYDQW�LQ�D�FLYLO�DFWLRQ�IRU�FRPSHQVDWLRQ�IRU�QHJOLJHQW�
driving; the conviction must be on the same items as complained of by the plaintiff, 
which constitute the negligent driving”. 

So convictions in a Magistrate’s Court are entered either upon a guilty plea of the accused 
or after a contested trial. As the law stands now, there is no difference as to the relevancy 
of the conviction in subsequent civil proceedings. If the accused has pleaded guilty to the 
charge of negligent driving, his conviction on that charge by the criminal court becomes 
relevant in a subsequent civil action. Thus, our law is in pari materia with English Law when 
a conviction, irrespective of whether it is on the admission of guilt or otherwise, becomes 
relevant in evidence in a subsequent civil suit. 

It has to be borne in mind that this relevant evidence of conviction can be repelled or rebutted 
by proof of contrary evidence by the defendant. The defendant against whom the previous 
conviction is tendered in evidence can lead contrary evidence in the civil trial to show that 
he did not commit the acts that constituted the offence. The defendant could lead rebutting 
evidence to establish on a preponderance of evidence that there was no negligence on his part 
though the criminal court had found him guilty in the criminal trial- for several examples of 
contrary evidence see an interesting article titled Previous Conviction as Evidence of Guilt 
by A. Zuckerman22. This proceeds on the basis that any relevant evidence can be rebutted by 
evidence that emerges at the subsequent civil trial.

None of the above principles had been borne in mind by the  District Court of Homagama 
and this came to the fore when one of its judgments came up in appeal-see Yasaratne v 

20  2011 (1) Sri L.R 34.
21  CA 977/1998 (CA minutes of  27.05.2015).
22  1971 L.Q.R 21.
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Jayasekara and Another23. The learned District Judge  had automatically adopted as evidence 
the ipse dixit of the Plaintiff in the ex parte trial that the 1st Defendant had pleaded guilty in 
the Magistrate’s Court. There was no other evidence before the learned District Judge that the 
1st Defendant had been convicted at all. But she proceeded to infer negligence from the mere 
testimony of the Plaintiff  which was at the most hearsay. An ex parte judgment cannot rest on 
hearsay evidence-Sheila Seneviratne v. Shereen Seneviratne24 

It was axiomatic that the liability of the 2nd Defendant-Petitioner in this case qua a master 
would have arisen only on proof of a master and servant relationship and the fact that the 
driver-the 1st Defendant was acting in the course of his employment and not on a frolic of his 
own. The ex parte judgment dated 23.01.2009 was patently devoid of any evidence showing 
this ingredient, apart from the absence of proof on evidence that the offending 1st Defendant 
himself was negligent. 

The Court of Appeal found that the imposition of vicarious liability on the 2nd Defendant-
Petitioner in the case was without any foundation. There had been no discussion by the learned 
District Judge on the tortious liability of duty of care, breach and quantum. These were manifest 
HUURUV�LQ�WKH�MXGJPHQW�WKDW�VDWLV¿HG�WKH�WKUHVKROG�RI�UHYLVLRQDU\�MXULVGLFWLRQ�DQG�VKRFNHG�WKH�
conscience of court. It was in those circumstances that the Court of Appeal proceeded to 
set aside the ex parte judgment dated 23.01.2009 and in consequence the judgment dated 
30.09.2010 refusing to set aside the ex parte judgment and decree was also set aside. 

The corollary of all this was that the case was remanded to the District Court of Homagama 
to notice the parties and conduct an inter partes trial de novo. The case manifested a 
misappreciation among other things of relevance of a criminal judgment in a subsequent civil 
case but on top of it the irregular reception of that evidence also surfaced to the fore in the 
case. 

Our Law of Evidence in regard to the reception of relevant evidence of a conviction in 
subsequent civil proceedings has today been placed on a clear and unambiguous footing. We 
owe it to the progression of statutory and common law developments.

 23  CA/RI/343/2015 decided on 11.12.2018. 
24  (1997) 1 Sri L.R 76 (SC).
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Actus Curia Neminem Gravabit
Dr. U. L. Abdul Majeed

Former Judge of the High Court

The maxim ACTUS CURIA NEMINEM GRAVABIT, which means ‘an act of the Court shall 
prejudice no man’, is based on the powers of a Court to rectify its own errors and mistakes 
ZKHQ�GHWHUPLQLQJ�WKH�ULJKWV�RI�SDUWLHV�LQ�D�FDVH��$�OLWLJDWLRQ�VWDUWV�LQ�WKH�&RXUW�RI�¿UVW�LQVWDQFH�
and ends up in the Appellate Courts, if there are appeals. Hence, if the action is commenced 
in a Court which has no jurisdiction or if that Court though had jurisdiction made an order 
in excess of its jurisdiction, it has inherent power to correct it when the error is brought to its 
attention; if not corrected there itself, it has to be corrected by the Higher Court. It is, therefore, 
the duty of the Higher Court to grant relief to the affected party if the error is brought to its 
notice, because no suitor is prejudiced by an act of the Court.

In this connection the views expressed by Lord Cairns in the case of Roger and Others vs. 
The Comptoir D’ Escompte de Paris (1871) L.R. 3 P.C. 465, is most relevant.

The facts of the case are as follows: 

“By the Order in Council made on an appeal to the Privy Council, it was ordered that the 
judgment of the Supreme Court of Hong Kong on 3rd June, 1867, should be set aside and that 
a judgment of a non-suit should be entered in lieu of the judgment granted for the plaintiff. 
Before the decision of the Privy Council, however, the amount granted by the judgment had 
been paid at the plaintiff’s demand by the defendant-appellants. After the decision of the 
Privy Council had reached the Supreme Court of Hong Kong, a motion was made by the 
defendants in the Supreme Court for a rule for repayment of the amount of the judgment paid 
by them to the plaintiff-respondents on their demand to be made, with interest on the sum 
so paid. The Chief Justice of the Supreme Court of Hong Kong, however, while making the 
order for the repayment of the amount actually paid, refused to order interest as asked for, 
expressing his opinion that no powers vested in the Supreme Court to give interest in this 
manner. The Appellants applied to the Supreme Court for leave to appeal against the order 
refusing to make a rule for payment of interest and such leave was granted. The appellants, 
however, afterwards presented a petition to Her Majesty in Council, setting out the facts and 
praying that Her Majesty in Council refers the appellants-petitioners’ petition to the Judicial 
Committee to hear and determine the matter and order the payment of interest.

The Privy Council, thereafter, taking the view that there was a miscarriage of justice committed 
by the Supreme Court of Hong Kong in carrying out the Order in Council, took up the position 
in the form of a supplementary appeal. Lord Cairns in disposing of the appeal expressed the 
view of the Privy Council that, it was in the power and it became the duty of the Supreme 
Court of Hong Kong to do everything and to make every order which was fairly and properly 
consequential upon the reversal of the original judgment by the Privy Council. Lord Cairns 
said thus: 

³1RZ�WKHLU�/RUGVKLSV�DUH�RI�RSLQLRQ��WKDW�RQH�RI�WKH�¿UVW�DQG�KLJKHVW�GXWLHV�RI�DOO�&RXUWV�LV�WR�
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take care that the acts of the Court do no injury to any of the suitors, and when the expression 
“the act of the Court” is used, it does not mean merely the act of the Primary Court, of any 
intermediate Court of Appeal, but the act of the Court as a whole, from the lowest Court which 
HQWHUWDLQV�MXULVGLFWLRQ�RYHU�WKH�PDWWHU�WR�WKH�KLJKHVW�&RXUW�ZKLFK�¿QDOO\�GLVSRVHV�RI�WKH�FDVH��
It is the duty of the aggregate of these tribunals, if I may use the expression, to take care that 
no act of the Court in the course of the whole proceedings does an injury to the suitors in the 
Court.”

In the case of Moosajees Ltd. vs. Fernando, (1966) 68 N.L.R. 414, H.N.G. Fernando SPJ 
stated: “This Court has also exercised an inherent power to correct error in a judgment which 
has occurred per incuriam. I doubt whether this power is exercisable only by the Judge 
who has pronounced the judgment; for if so, there would be no means of correcting even a 
manifest clerical error discovered in a judgment after the death or retirement of the Judge who 
pronounced it”. 

In the case of Gunasena vs. Bandarathilaka, 2002 (1) Sri L.R. 292, it was held that, "the 
Court of Appeal had inherent power to set aside the judgment dated 25.05.1998 and to repair 
the injury caused to the plaintiff by its own mistake, notwithstanding the fact that the said 
judgment had passed the decree of court. This could not have been done otherwise than by 
writing a fresh judgment."

Per Wijetunga, J. 

"The authorities...clearly indicate that a court has inherent power to repair an injury caused 
to a party by its own mistake. Once it is recognized that a court would not allow a party to 
suffer by reason of its own mistake, it must follow that corrective action should be taken 
as expeditiously as possible, within the framework of the law, to remedy the injury caused 
thereby. The modalities are best left to such court, and would depend on the nature of the 
error.”

WRIT ISSUED WRONGLY

The foundation of a writ of possession is a decree for possession, and a writ of possession 
which is not founded on such a decree is a nullity, because in issuing it the Court acted in 
excess of its jurisdiction. 

In the case of Srinivasa Thero vs. Sudassi Thero, (1960) 63 N.L.R. 31, where the District 
Court acted without jurisdiction in issuing a writ which dispossessed a person of property. It 
was held that the person dispossessed was entitled to be restored to possession by that Court 
which has an inherent power and the duty to repair the injury done by this act. It is a rule that 
a Court of Justice will not permit a suitor to suffer by reason of its own wrongful act and that 
it is under a duty to use its inherent powers to repair the injury done to a party by its act. 

“Where a Court makes an order without jurisdiction, as in this case, it has inherent power to 
set it aside; and the person affected by the order is entitled ex debito justitiae to have it set 
aside. It is not necessary to appeal from such an order, which is a nullity. See the judgment 
of the Privy Council in .R¿�)RU¿H� YV�� 6HLIDK (1958) A.C. 59. The failure of the present 
plaintiff to take the objection that the Court had no jurisdiction, which he could have taken 
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at an earlier stage of this action, does not prevent him from taking it now, for an objection to 
the jurisdiction of the Court is one which we must entertain when our attention is called to it, 
since we are dealing with an absence of jurisdiction which is apparent when one looks at the 
decree.” Per Sansoni J.

In the above case, a distinction was drawn between ‘absence of jurisdiction’ and ‘wrong 
or irregular exercise of jurisdiction.’ In Jayalath vs. Abdul Razak, (1954) 56 N.L.R. 145, 
where the Court exercised its jurisdiction on a misconception of law. However, Rose C.J. held 
(Sansoni J. agreeing) that, “Even assuming that the judgment was based on a misconception 
of the true legal position, it was not open to C, (a tenant of the premises), to impeach the 
judgment for errors of law or irregularity in procedure.” The learned Chief Justice quoted 
a passage from Marjan vs. Burah, (1948) 51 N.L.R. 34 where Nagalingam J. said:“After 
a Court has acquired jurisdiction as well as a right to decide every question arising in the 
case, and however erroneous its decision may be, it is binding on the parties until reversed or 
annulled.” In this case, the Supreme Court took the view that a Court has jurisdiction even to 
deliver a wrong order, but that order is valid if not reversed in appeal.  

In Salim vs. Santhiya, (1965) 69 N.L.R. 490, T.S. Fernando J. also took the view as in 
Sirinivasa Thero’s case (supra). In this case after the termination of an appeal, the judgment 
RI� WKH�6XSUHPH�&RXUW�ZDV� SURQRXQFHG�RQ� D� GDWH�ZKLFK�ZDV� QRW� QRWL¿HG� WR� WKH� SDUWLHV� LQ�
compliance with the requirement of section 774(1) of the Civil Procedure Code. In the present 
application for conditional leave to appeal to the Privy Council against the judgment, the 
petitioner, who came to know of the judgment about 4 weeks after it was pronounced, was 
consequently unable to give the opposite parties notice, within the time prescribed by Rule 2 
of the Schedule to the Appeals (Privy Council) Ordinance, about his intention to appeal to the 
Privy Council. 

It was held that the petitioner should be granted relief. In such a case, the Court has inherent 
powers to repair the injury done to a party by its own act. In these circumstances it is plain 
that our duty is to grant conditional leave to appeal, and that leave is hereby granted on the 
usual terms.

In Wickramanayake vs. Simon Appu, (1972) 76 N.L.R.166, the plaintiff was placed in 
possession of the land on the judgment of the District Court, but subsequently in appeal, the 
Supreme Court set aside the judgment of the District Court and entered judgment in favour of 
the defendant. H.N.G. Fernando C.J. held that “Justice, therefore, requires that the plaintiff, 
who had been placed in possession in execution of a decree which had turned out to be 
invalid, should no longer be allowed to continue in possession of the land.”   

The case of Silva vs. Amarasinghe (1975) 78 N.L.R. 537, is a case where a writ of possession 
was issued wrongly on the strength of a decree entered, based upon a settlement effected 
before a Conciliation Board between the parties. The Respondent-Petitioner objected to the 
issue of Writ on the ground that he did not consent to deliver vacant possession as stated by 
the Petitioner-Respondent. The trial Judge rejected the objection and directed that writ be 
issued. In appeal, Vythialingam J. said: “When an application for execution of a decree is 
made, it has been the inveterate practice of our courts to permit the judgment-debtor to come 
in and object to the issue of the writ or to have it recalled if it has already been issued and to 
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inquire into any such objections, although he would not be permitted to challenge the decree 
itself. When an application is made to execute a writ on a settlement alleged to have been 
entered into between the parties, before a Conciliation Board, it is the duty of the Court (a) 
to notice the party affected by the settlement sought to be enforced; (b) to inquire into any 
objections which such party is by law permitted to take.” In this case the case of Barnes de 
Silva vs. Galkissa Wattarapola Co-op Stores Society, (1953) 54 N.L.R. 326, at page 328 was 
referred to.

In Barnes de Silva vs. Galkissa Wattarapola  Co-op Stores Society (supra), at page 328, 
Gratiaen J. pointed out, “Even where no procedure is laid down in regard to applications to 
execute settlements or awards made by some other tribunals,...it is the clear duty of a court of 
law whose machinery as a court of execution is invoked to satisfy itself, before allowing the 
writ to issue that the purported decision or award is prima facie a valid decision or award made 
by a person duly authorized under the Ordinance to determine a dispute which has properly 
arisen for the decision of an extrajudicial tribunal under the Ordinance. In that event alone, 
ZRXOG�WKH�FRXUW�EH�MXVWL¿HG�LQ�KROGLQJ�WKDW�WKH�GHFLVLRQ�RU�DZDUG�LV�HQWLWOHG�WR�UHFRJQLWLRQ�DQG�
capable, under the appropriate rule of enforcement, as if it were a decree of a court. To achieve 
that end, a person seeking to enforce an award should be required to apply either in a regular 
DFWLRQ�RU�DW�OHDVW�E\�D�SHWLWLRQ�DQG�DI¿GDYLW��LQ�SURFHHGLQJV�E\�ZD\�RI�VXPPDU\�SURFHGXUH����
setting out facts which prove the purported award is prima facie entitled to such recognition.”

Restoration of Possession

If a party is dispossessed by an injunction or a writ of possession, and if this wrong is brought 
to the notice of the Court, the Court should rectify the error and grant relief to the affected 
party. In the case of Batuwatta Piyaratne Tissa vs. Liyanage Noris Jayasinghe SC 39/73, 
6&�0LQXWHV�RI������������WKH�UHVSRQGHQW�RQ�������������¿OHG�D�PRWLRQ�LQYLWLQJ�WKH�&RXUW�WR�
rectify an error that has arisen in the judgment. Upon that application Pathirana J. held thus:

“It is not always that this court is confronted with a situation like in the present case where there 
is a manifest error committed by this Court which had been brought to its notice in respect of 
a judgment of this court...Weeramantry J. in Petman vs. Inspector of Police, Dodangoda 74 
N.L.R. 115, has observed that:

 “This court would no doubt be extremely hesitant and cautious before it makes any order in 
revision which is contrary to an order which this court itself has made upon appeal, but there 
would appear to be precedent for orders of this court where the original order is based upon 
a manifest error.” 

Sharvananda C.J. in the case of Mowjood vs. Pussadeniya (1987) 2 Sri L.R. 287, said: 

“In as much as the Court acted without jurisdiction in issuing the writ, the appellant who was 
dispossessed of the premises in the suit in consequence of the execution of the writ is entitled 
to be restored to possession.”

In the recent case of Central Finance Company PLC vs. Sappani Chandrasekera and 
Another, SC Appeal No. SC/CHC/37/2013 decided on 30.05.2019, the Commercial High 
&RXUW� GLVPLVVHG� WKH� SODLQWLII¶V� DFWLRQ� RQ� WKH� VROH� JURXQG� WKDW� WKH� DI¿GDYLW� ¿OHG� E\� WKH�
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plaintiff’s principal witness was not in the case record when the judgment was being prepared 
and therefore Judge of the High Court held that the plaintiff had failed to prove his case. As 
D�PDWWHU�RI�IDFW��WKH�VDLG�DI¿GDYLW�ZDV�¿OHG�EXW�LQ�D�ZURQJ�FDVH��2Q�DSSHDO�WR�WKH�6XSUHPH�
Court, Prasanna Jayawardene PC. J. observed, “It is a matter of regret that, the learned judge 
ZKR�GHOLYHUHG�WKH�MXGJPHQW�GLG�QRW�WKLQN�LW�¿W�WR�¿UVW�KDYH�WKLV�FDVH�FDOOHG�LQ�RSHQ�FRXUW�LQ�
WKH�SUHVHQFH�RI�WKH�SDUWLHV�DQG�DVFHUWDLQ�ZK\�WKH�DI¿GDYLW�GDWHG��nd September, 2011 was not 
in the case record. It appears that the learned Judge did not even make inquiries in the Court 
5HJLVWU\�WR�¿QG�RXW�WKH�UHDVRQ�ZK\�WKDW�DI¿GDYLW�ZDV�QRW�LQ�WKH�FDVH�UHFRUG��7R�P\�PLQG��
these were elementary steps, which common sense dictated, should be taken by the learned 
MXGJH�ZKHQ�KH�GLVFRYHUHG�WKDW�DQ�DI¿GDYLW�FRQWDLQLQJ�HYLGHQFH��ZKLFK�KLV�SUHGHFHVVRU�DQG�
the parties thought was in the case record) was not in the case record. Since in the present 
case, the High Court has failed to correct its own errors and thereby, caused prejudice to the 
plaintiff, the maxim actus curia neminem gravabit requires this Court to step in and ensure 
that the plaintiff is not prejudiced by the error of the High Court. For these reasons, it is 
incumbent on this court to set aside the judgment of the Commercial High Court and return 
this case to that court for trial de novo.”

Where there is a manifest and obvious error of fact based on an important item of evidence, 
not having been brought to the notice of Court at the hearing of the appeal, relief would be 
granted in such a case. In Ehambaram and Another vs. Rajasuriya 34 CLW 65, Nagalingam 
A.J., although in the particular case he refused to interfere by way of revision, made the 
IROORZLQJ�REVHUYDWLRQV��³,W� LV� WUXH� WKDW� WKLV�&RXUW�KDV��DFWLQJ�LQ�UHYLVLRQ��PRGL¿HG�RU�HYHQ�
vacated judgments pronounced by it on appeal when appraised of the circumstances that the 
Court had erred in regard to an obvious question of fact or law; and one may go so far as to 
say that those are cases where an error being pointed out, the Court without wanting to hear 
arguments would ex mero motu proceed to set the error right.” 

In Wimalawathie vs   Jayawardene, 2004 (3) Sri L.R. 11, Wijayaratne J. held that:

�7KRXJK�WKH�DSSOLFDWLRQ�GLG�QRW�IDOO�ZLWKLQ�WKH�VSHFL¿F�JURXQGV�RU�LQVWDQFHV�HQXPHUDWHG�LQ�
section 48 (4) , the application is to remedy a situation resulting in injustice to the appellant...
it is a grave injustice to let several Lots not determined as parts of the corpus to be included 
LQ�WKH�¿QDO�SODQ�UHVXOWLQJ�LW�IDLOXUH�RI�MXVWLFH�DQG�LQMXU\�WR�WKH�DSSHOODQW��

A court whose act has caused injury to a suitor has an inherent power to make restitution. This 
power is exercisable by a court of original jurisdiction as well as by the Supreme Court.

In the result, the Court of Appeal allowed the appeal of the 25th defendant-appellant, set aside 
DQG�YDFDWHG�WKH�RUGHU�RI�WKH�'LVWULFW�&RXUW�FRQ¿UPLQJ�WKH�¿QDO�SDUWLWLRQ�SODQ�DQG�WR�HQWHU�¿QDO�
decree, and to amend the judgment and the interlocutory decree and directed the reissue of 
commission under section 32 of the Partition Law on the amended interlocutory decree. 

A Divisional Bench of the Supreme Court in Somawathie vs. Madawala,1983 (2) Sri L.R. 15, 
referred to the extra-ordinary power of revision and restitutio in integram to set aside partition 
decrees when it is found that the proceedings are tainted with what is known as fundamental 
vice. In this case Justice Soza said: “The immunity given to partition decrees from being 
DVVDLOHG�RQ�WKH�JURXQGV�RI�RPLVVLRQV�DQG�GHIHFWV�RI�SURFHGXUH�DV�QRZ�EURDGO\�GH¿QHG��DQG�
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of the failure to make persons concerned parties to the action should not be interpreted as a 
license to pollute the provisions of the Partition Law.” 

Dispossession by Injunction

An Injunction is an incidental relief or order issued by a Court of competent jurisdiction in 
the judicial process restraining a person from committing or continuing any wrongful act 
or nuisance or compelling restitution to an injured party. It is, thus, to be borne in mind that 
injunction should not be used as a means to place in possession of the plaintiff by ousting the 
person, who is in possession of a land or property. Even if the defendant is prevented from 
entering a land in dispute by an interim injunction, the plaintiff cannot take possession of such 
ODQG�DQG�GR�DQ\�DFW�WKHUHLQ��XQWLO�WKH�¿QDO�GHWHUPLQDWLRQ�RI�WKH�DFWLRQ���

In the case of Thamotharam Pillai vs. Arumogam,1 Schneider A.C.J observed that, 
“Injunctions (referring to interim injunctions) are not granted directing something to be done, 
but that something should not be done.”

7KH�DERYH�SULQFLSOH�ZDV�DI¿UPHG�E\�.RFK�-��LQ�WKH�FDVH�RI�Pounds vs. Ganegama,2 where 
the learned Judge held that, “A Court has no power under section 87 of the Courts Ordinance 
to remove a defendant who is in possession of the subject matter of the action and to place 
the plaintiff in possession pending the result of the action.” The reason is that the law will not 
SHUPLW�VXFK�SURFHHGLQJ�DQG�LI�WKLV�LV�VR�LQ�VXFK�D�ÀDJUDQW�W\SH�RI�FDVH��FRXOG�LW�EH�H[SHFWHG�
that the law will enable a party who was not in actual occupation to enter the property by 
injunction and take possession thereof as against a person who, having been in occupation as 
a licensee, has repudiated that position and claims to be in possession in his own rights.

Interim injunction cannot be used to oust a person already in possession of the land in dispute. 
This principle is applicable to cases where if a person is placed in possession of a land or 
premises by an order of the Primary Court under section 68 of the Primary Courts Procedure 
Act, the District Court has no jurisdiction to issue an interim injunction against that order to 
dispossess that person placed in possession of the order of the Primary Court.

In Kanagasabai vs. Mylvaganam,3 Sharvananda J. observed at page 285, that “A Court has 
no power (by way of interim injunction) to remove a defendant who is already in possession 
of the subject matter of the action on the strength of an order made by a Magistrate under 
section 63 (of the Administration of Justice Law No. 44 of 1973) and to place the plaintiff 
in possession pending the result of the action.” Section 68 of the Primary Courts Procedure 
Act is the replica of section 63 of the Administration of Justice Law, which contained similar 
provisions. 

The above case has been followed as a guideline in several other cases decided thereafter, 
when applying for interim injunction against a defendant who has been placed in possession 
LQ�D�FDVH�¿OHG�XQGHU�VHFWLRQ����RI�WKH�3ULPDU\�&RXUWV�3URFHGXUH�$FW�1R�����RI�������E\�WKH�
Magistrate. The District Court has no jurisdiction to issue an interim injunction to dispossess a 

�� �����������1�/�5������DW�SDJHV�����	����
��  (1938) 40. N.L.R. 73
��  (1976) 78 N.L.R. 280
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person, who has been placed in possession of the subject matter by an order of the Magistrate’s 
&RXUW�XQGHU�VHFWLRQ����RI�WKH�3ULPDU\�&RXUWV�3URFHGXUH�$FW�1R�����RI�������XQWLO�WKH�¿QDO�
determination of the civil action.

In Sivapathalingham vs. Sivasubramaniam  (1990) 1 Sri L.R. 378, on an application of the 
petitioner, the Court of Appeal issued an injunction on 26.5.1988 under Article 143 of the 
&RQVWLWXWLRQ��YDOLG�XQWLO�WKH�SHWLWLRQHU�LV�DEOH�WR�¿OH�DQ�DFWLRQ�LQ�WKH�'�&���-DIIQD��UHVWUDLQLQJ�
the respondent from preventing the petitioner from entering the land in dispute. Subsequently, 
the Court of Appeal stayed the operation of the injunction granted by it upon an ex parte 
application by the respondent. The respondent claimed that he was in lawful possession of 
the land on an indenture of the lease, but the petitioner had him ejected upon obtaining the 
injunction and on entering into possession demolished the parapet wall and gate on the East 
which had been in existence prior to August, 1988. Upon the suspension of the injunction, the 
SHWLWLRQHU�¿OHG�SDSHUV�FRPSODLQLQJ�DJDLQVW�WKH�VXVSHQVLRQ�ZLWKRXW�QRWLFH�WR�KLP��7KH�&RXUW�
Appeal heard the application and discharged and dissolved the injunction. It was the injunction 
issued by the Court of Appeal that brought about the dispossession of the respondent and 
placing the appellant in possession. On appeal to the Supreme Court, it was held,

1. A Superior Court has jurisdiction in the exercise of its inherent power to direct a Court 
inferior to it to remedy an injury done by its act.

2. Therefore, when the injunction issued by the Court of Appeal on 26.5.1988 was dissolved 
it was competent for the Court to direct that the petitioner who had obtained possession of the 
property on the strength of the injunction by displacing respondent, be in turn displaced and 
possession handed back to the respondent. 

3. This power, an aspect of the Court’s inherent power, could have been exercised on the day 
on which judgment was delivered on 5.9.1989 or as was done in this case on 27.10.1989.

4. A Court whose act has caused injury to a suitor has an inherent power to make restitution. 
This power is exercisable by a Court of original jurisdiction as well as by a Superior Court.

Per S.B. Goonewardene J. “It is interesting to note that the Superior Courts have sometimes 
taken the view that they have an inherent power even to correct errors in their judgments. If 
WKHVH�&RXUWV�KDYH�WKDW�MXULVGLFWLRQ��,�¿QG�LW�GLI¿FXOW�WR�VD\�WKDW�WKH\�KDYH�QR�MXULVGLFWLRQ�WR�VHW�
things right where their acts have caused injury to suitors.” 

Judgement and Orders Per incuriam

When a judgment or order is given by a Court of law in ignorance of or by an oversight of the 
provisions of the law or of the previous judgment of a Superior Court on the point in issue, 
that judgment or order becomes per incuriam.  

Halsbury says: “A decision will be regarded as given per incuriam if it was given in ignorance 
of some inconsistent statute or binding decision; but not simply because the Court had not the 
EHQH¿W�RI�WKH�EHVW�DUJXPHQW�´�4 
��    Halsbury’s Laws of England, 4th Ed. Volume 26, para 578.
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In Morelle Ltd. vs. Wakeling (1955) 1 All E.R. 708 at p.718, Sir Raymond Evershed MR said:

“As a general rule the only cases in which decisions should be held to have been taken, given 
per incuriam, are those of decisions given in ignorance or forgetfulness of some inconsistent 
statutory provisions or of some authority binding on the court concerned on which it is based 
LV�IRXQG��RQ�WKDW�DFFRXQW��WR�EH�GHPRQVWUDEO\�ZURQJ��7KLV�GH¿QLWLRQ�LV�QRW�H[KDXVWLYH��EXW�
cases are not strictly within it, which can properly be held to have been decided per incuriam 
must, in our judgment, consistently with the stare decisis rule which is an essential feature of 
our law, be, in the language of Lord Greene M.R. of the rarest occurrence. In the present case, 
it is not shown that any statutory provision or binding authority was overlooked, and while not 
excluding the possibility that in rare and exceptional cases a decision may properly be held to 
have been per incuriam on other grounds, we cannot regard this as such a case.”      

In Young vs. Bristol Aeroplane Co. Ltd.,5 Greene M.R. pointed particularly to two classes of 
decisions per incuriam, namely;

a decision in ignorance of a previous decision of its own Court or of a Court of co-ordinate 
jurisdiction covering the case, and

a decision in ignorance of a decision of a higher Court covering the case which binds the 
lower Court.

Lord Denning, M.R. has added another category of decisions – i.e., “where a long standing 
UXOH�RI�WKH�FRPPRQ�ODZ�KDV�EHHQ�GLVUHJDUGHG�EHFDXVH�WKH�&RXUW�GLG�QRW�KDYH�WKH�EHQH¿W�RI�D�
full argument before it rejected the common law.” Broome vs. Cassell & Co. Ltd.6

If a Court makes an order per incuriam, it is competent for another Bench of the same Court 
to set aside that order. But the general practice in our Courts is for the parties or their Counsel 
to bring the error to the notice of the same Judge or Judges who made the order so that he or 
they can correct the impugned order.

In the case of Alasupillai vs. Yavetipillai and Another,7 Basnayake J. (as he was then) following 
the decision in the case of +XGGHUV¿HOG�3ROLFH�$XWKRULW\�YV��:DWVRQ,8 stated that, “A decision 
per incuriam is one given when a case or a statute has not been brought to the attention for 
the Court and it has given the decision in ignorance or forgetfulness of the existence of that 
case or statute.”

“As a general rule the only cases in which decisions should be held to have been given per 
incuriam are those of decisions given in ignorance or forgetfulness of some inconsistent 
statutory provision or of some authority binding on the court concerned; so that in such cases 
some part of the decision or some step in the reasoning on which it is based is found, on that 
DFFRXQW��WR�EH�GHPRQVWUDEO\�ZURQJ��7KLV�GH¿QLWLRQ�LV�QRW�QHFHVVDULO\�H[KDXVWLYH��EXW�FDVHV�QRW�

��    (1944) 2 All E.R. 293, at p.300
�� ������������$OO�(�5�����
��   39 C.L.W.107
�� �(1947) 2 All E.R.193
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strictly within it which can properly be held to have been decided per incuriam must, in our 
judgment, consistently with the stare decisis rule which is an essential feature of our law, be in 
the language of Lord Greene M.R., of the rarest occurrence.” Samarakoon C.J. in Billimoria 
vs. Minister of Lands and Land Development & Mahaweli Development and Others.9

The majority decision of the Privy Council in the case of Dullewe vs. Dulleva,10 created 
controversy and the dissenting judgment of Lord Donovan gathered momentum. Subsequently, 
in the case of P.B. Ratnayake vs. M.S.B.J. Bandara,11 when a similar question came up, 
the  Court of Appeal held that, although a donation by a Kandyan is expressed in the deed 
to be absolute and irrevocable under section 5 (1)(d) of  the Kandyan Law Declaration and 
Amendment Ordinance No.39 of 1938, the gift can be revoked by the donor. Seneviratne J. 
opined that, “after due consideration I agree with the dissenting judgment of Lord Donovan 
and it is mainly to express this view that I have written a supplementary judgment. However, 
this Court is bound by the majority judgment of the Privy Council in Dullewe’s case as it was 
DW�WKDW�WLPH�WKH�VXSUHPH�DQG�¿QDO�&RXUW�RI�$SSHDO�´

However, leave was granted in this case by the Court of Appeal to appeal to the Supreme 
Court on the substantial point of law, namely; whether the deed No.8247 (P1) was revocable. 
When this case (Vide P.B. Ratnayake vs. M.S.B.J. Bandara) 12 came up in appeal to the 
Supreme Court, a Bench of nine Judges was constituted to look into the correctness of the 
decision in Dullewe’s case. The Supreme Court (by a majority decision) held that, “the Privy 
Council judgment in Dullewe vs. Dullewe is not binding on the Supreme Court. Though that 
judgment is of great value the question decided there is open to review, and the dissenting 
judgment of Lord Donovan was the correct view on the subject.”.

In Banduhamy vs. Senanayake13 Basnayake C.J. observed: “We have in this country over the 
years developed a curses curiae of our own which may be summarized thus:-“that, however 
representative a bench may be, its decision is not regarded as binding if there has been a 
mistake in the decision, or relevant decisions or statutes have not been considered”. 

It is a established rule that no party should suffer due to an act of Court. It is set out in the case 
of Rodger vs. The Comptoir D’ Escompte de Paris (1871) L.R. 3 PC 465, that-

³2QH�RI�WKH�¿UVW�DQG�KLJKHVW�GXWLHV�RI�DOO�&RXUWV�LV�WR�WDNH�FDUH�WKDW�WKH�DFW�RI�WKH�&RXUW�GRHV�
no injury to any of the suitors”.

��  1979-80 (1) Sri L.R.10- S.C. Appeal No. 1/79 decided on 20.4.1979
��  (1968) 71 N.L.R. 289,
��  1986 (1) Sri L.R. 245
��  1990 (1) Sri L.R. 156
��  (1960) 62 N.L.R. 313  at p. 344, 345
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Desirability of Minimal Court Interference in 
Commercial Arbitration

A Case Note on: Perera v. China National Technical Imports & Export Corp.1  

Hon. Keerthi Kumburuhena
LL.M in International Commercial Law (Aberdeen), 
Magistrate / Additional District Judge, Bandarawela.

Introduction

Commercial Arbitration has undoubtedly become one of the most successful methods of 
dispute resolution mechanisms. According to the International Arbitration Survey conducted 
by Queen Mary University of London, ninety percent of the respondents preferred commercial 
arbitration as their dispute resolution mechanism.2 

One of the main secrets behind the success of commercial arbitration is the principle minimal 
LQWHUIHUHQFH�E\�&RXUW��7KLV� VWXG\�EULHÀ\�DQDO\VHV�KRZ� WKLV�SULQFLSOH�KDG�EHHQ�DGRSWHG�E\�
Commercial High Court of Sri Lanka, in the light of the case Perera v. China National 
Technical Imports & Export Corporation.3 

The Principle Of Minimal Interference By Court

f the foremost objectives of arbitration is to settle disputes more expeditiously than the Court 
SURFHHGLQJV��7KH�SULQFLSOH�RI�PLQLPDO�LQWHUIHUHQFH�E\�WKH�&RXUW�UHÀHFWV�WKDW�WKH�&RXUWV�VKDOO�
not interfere in arbitration proceedings, unless otherwise required by the statute. In other words, 
the judicial interference for challenging any ruling of the arbitral tribunal is permissible only 
where it is expressly provided for, in Arbitration Act No.11 of 1995 of Sri Lanka. Therefore, 
only a very few circumstances exist where the judicial interference is necessary in terms of 
arbitration matters.

Challenging The Jurisdiction Of A Tribunal

If parties concerned wish to challenge the jurisdiction of an Arbitral Tribunal, then there 
are two options available in terms of Section 11 of the Arbitration Act No.11 of 1995 of Sri 
Lanka. They could either invite the tribunal to decide its jurisdiction as a preliminary question 
or apply to the High Court for a determination of any such question including the validity of 
the arbitration agreement.4

The UNCITRAL Model Law describes that arbitrators have a right to determine any matters 
�� +&��$5%�������������-XQH����������
�� The Queen Mary University of London, School of International Arbitration, 2015 International Arbitration 

Survey: Improvements and Innovations in International Arbitration, (QMUL 2015) 2.
�� HC/ ARB/ 210/ 2014, June 05, 2017.
�� Arbitration Act No.11 of 1995 of Sri Lanka, s 11.



22

54th Meezan

Law Students' Muslim Majlis 2019/2020

related to its own jurisdiction, including the existence of a valid arbitration agreement.5 This 
right is known as the principle of ‘competence-competence’. Similar provisions could be seen 
in domestic law as well. 

In Sri Lankan arbitration law, the said  principle has been embodied in Section 11 of the  
Arbitration Act No.11 of 1995 of Sri Lanka, whereas Section 11 (1) says: ‘an Arbitral tribunal 
may rule on its jurisdiction including any question, with respect to the existence or validity 
of the arbitration agreement or as to whether such agreement is contrary to public policy or is 
incapable of being performed; but any party to the arbitral proceedings may apply to the High 
Court for a determination of any such question’.6

Positive And Negative Jurisdictional Decisions

There are two types of jurisdictional decisions made by the Court as the positive jurisdictional 
decisions and the negative jurisdictional decisions. A positive jurisdictional decision held 
that the tribunal has jurisdiction to hear the matter, whereas a negative one held that it has no 
jurisdiction.

According to the UNCITRAL Model Law, once the arbitration tribunal has given its decision 
regarding the jurisdiction, parties are able to request Court to decide the matter within a 
period of 30 days.7 In other words, Court could intervene in the matter from a more inquisitive 
approach. For instance, in the case of Insigma Technology Co Ltd v. Alsthom Technology 
Ltd, it was held that an original jurisdiction rather than an appellate one, could be exercised 
by the Court, including a re-hearing if considered necessary against a positive jurisdictional 
decision.8

On the other hand, arbitrators have an absolute right to make negative jurisdictional decisions 
as well. These decisions could sometimes include subsidiary orders for cost. In CDC v. 
Montague, Court held that if there is a Terms of Reference (TOR) between parties regarding 
the cost, then the Arbitration Tribunal has the jurisdiction to issue an order to pay the cost and 
it could also be enforced in Courts.9

If the party, whom the subsidiary order was made against, does not pay the cost, then the other 
party has a right to enforce that order. However, this right does not exist where there is no 
TOR between parties. Although in certain jurisdictions, for instance in Japanese Arbitration 
Law the Tribunal has a right to issue an Award of costs with negative jurisdictional decision.10 
There is a vacuum of expressed provisions in UNCITRAL Model Law and in many other 
Domestic Laws regarding this. 

��  UNCITRAL Model Law on International Commercial Arbitration 1985 (as amended in 2006) (UNCITRAL 
Model Law), art 16 (1).

��  Arbitration Act No.11 of 1995 of Sri Lanka, s 11 (1).
��  UNCITRAL Model Law on International Commercial Arbitration 1985 (as amended in 2006), art 16 (3).
��  Simon Greenberg, Christopher Kee and J. Romesh Weeramantry, International Commercial Arbitration: 

$Q�$VLD�3DFL¿F�3HUVSHFWLYH (CUP 2010) para 5.142 as cited in [2008] SGHC 134, paras [21] and [22].
��  [2000] QCA 252.
��  Greenberg, Christopher and Weeramantry (n 7) para 5.151 as cited in Japanese Arbitration Act s 23(4) (2), 

49 (3), (4).
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Generally, parties have a right to recourse against the positive jurisdictional decisions of the 
arbitrators. There is an issue in respect of the negative jurisdictional decisions, as neither 
Model Law nor many domestic laws have properly addressed the problems connected with 
such decisions.11 Certain jurisdictions have permitted recourse against negative jurisdictional 
decisions. For instance, according to Section 37 (1) of the Indian Arbitration Act, it is possible 
to make an appeal to the Court against a negative jurisdictional decision of the arbitration 
tribunal.12 However, this feature is not available in the Model Law which has been adopted 
by many countries. 

Preliminary Objections Raised In The Court

A preliminary objection had been raised in the aforesaid case Perera v. China National 
Technical Imports & Export Corporation, to the maintainability of the application, on the 
grounds that the petitioner has no right in law to invoke the jurisdiction of the High Court in 
terms of Section 11 of the Arbitration Act No. 11 of 1995 of Sri Lanka, subsequent to both 
parties inviting the tribunal to decide on its jurisdiction, and the tribunal ruling that, it had no 
jurisdiction.13

Determination Of The Commercial High Court

In the aforesaid case Perera v. China National Technical Imports & Export Corporation, 
Judge Ruwan Fernando held that, 

“When the challenge to jurisdiction is rejected by the tribunal upon the invitation of the 
parties, there can be no further challenge by applying to the High Court against such decision 
DQG�VXFK�SRVLWLYH�UXOLQJ�FDQ�RQO\�EH�FKDOOHQJHG�IROORZLQJ�WKH�¿QDO�DZDUG�XQGHU�6HFWLRQ����
(1) (a) (i) of the Act”.14

Accordingly, any positive decision of the arbitration tribunal related to its jurisdiction is 
subject to challenge, only after the making of the Award in an application for setting aside an 
$ZDUG�XQGHU�6HFWLRQ���������D���L��RI�WKH�$FW��7KLV�UHÀHFWV�WKH�PLQLPDO�MXGLFLDO�LQWHUIHUHQFH�LQ�
respect of a positive jurisdictional decision. 

�,Q�RUGHU�WR�FRQ¿UP�VXFK�D�SRVLWLRQ��WKH�IROORZLQJ�KDV�EHHQ�TXRWHG�E\�WKH�&RXUW��

“Parties are free to apply to the High Court to determine any question relating to the jurisdiction 
of the tribunal (partial or total) without inviting the tribunal to rule on it. The fact that such 
an application has been made to the High Court does not have the effect of suspending the 
proceedings before the arbitral tribunal, which may continue it pending the determination of 
such question by the High Court. Parties must therefore either decide to invite the tribunal 
to rule on any jurisdictional issue or in the alternative, apply to the High Court to determine 
issues and request the tribunal to adjourn proceedings until the decision of the High Court-

��  ibid para 5.152.
��  Arbitration and Conciliation Act 1996 of India (as amended in 2015), s 37 (1).
��  HC/ ARB/ 210/ 2014, June 05, 2017, para [3].
��  ibid para [35].
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which it has a discretion to do or not to do having regard to all the circumstances”.15

On the other hand, the High Court has no jurisdiction at all regarding negative jurisdictional 
decisions of the arbitral tribunal. There is no corresponding statutory remedy recognized in 
section 11 or any other Section of the Arbitration Act No.11 of 1995 of Sri Lanka, which 
enables a challenge from a negative jurisdictional ruling made by the tribunal, and compel the 
tribunal to continue with the arbitration after the tribunal had ruled that, it had no jurisdiction.

7KH�+LJK�&RXUW�-XGJH�IXUWKHU�KHOG�WKDW��³,Q�WKH�DEVHQFH�RI�DQ\�VSHFL¿F�VWDWXWRU\�SURYLVLRQV�
in the Arbitration Act, the High Court cannot make a determination under Section 11 of the 
Arbitration Act subsequent to the parties inviting the tribunal to rule its jurisdiction and the 
arbitral tribunal ruling that, it has no jurisdiction”.16

Undesirability Of Exercising Both Options

According to the order pronounced by the Commercial High Court, the two options available 
in order to challenge the jurisdiction of the tribunal are only alternatives in the case of negative 
jurisdictional decisions. In other words, one should not try both options, especially where the 
Tribunal had ruled that it had no jurisdiction.

An argument could be advanced that if one could exercise both options where there is a 
positive jurisdictional decision, then why not the same could be exercised in the availability 
of a negative jurisdictional decision? However, this argument could be rebutted, because the 
whole purpose of arbitration is to reduce the delay in dispute resolution. Therefore, the High 
Court has jurisdiction to review only positive jurisdictional matters. In other words, the High 
Court has no appellate jurisdiction in terms of negative jurisdictional issues.

Negative jurisdictional decisions are not based mostly on the merits of the case. Therefore, if 
a party which was unsuccessful in contesting such a decision at the tribunal comes to the High 
Court, it seems a form of an appeal for which the High Court wields no jurisdiction at all. 

Desirability Of Minimal Court Interference

Although there are provisions in countries like India and Singapore to seek recourse against 
negative jurisdictional decisions, there are no such expressed provisions embodied in Sri 
Lankan Arbitration Law. Does this mean that we require immediate reforms or that we are 
more progressive than the aforesaid countries? It is well worth the authorities addressing this 
salient issue.

Presumably, the Legislature may have determined to reduce the unnecessary delays in 
arbitration matters, and with intent drafted the Act preventing parties contesting the same case 
twice. The Draftsman perhaps may have presumed that permitting an opportunity to challenge 
negative jurisdictional rulings would negate the whole purpose of arbitration. Viewed from 
this perspective, one could not deny the fact that, we are remarkably progressive when it 
comes to this sphere.

��  Kanag-Isvaran K.  and Wijeratne S.S. (eds), Arbitration Law in Sri Lanka (ICLP 2007) 57.
��  HC/ ARB/ 210/ 2014, June 05, 2017, para [68].
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An Overview of The Finance Business Act  
No. 42 Of 2011

Ms. P. Indira Samarasinghe PC
Principal,

Sri Lanka Law College
Background

The Finance Business Act, No. 42 of 2011 became operational on 9th of November, 2011. It 
took several years and a lot of effort for this Act to come into being. The process started as 
introducing amendments to the previous Act enacted over two decades ago, that is the Finance 
Companies Act, No 78 of 1988. However, with the liquidity rises in the non-banking sector 
LQ������������7KH�QHFHVVLW\�WR�DPHQG�WKH�H[LVWLQJ�$FW�ZDV�VLJQL¿FDQWO\�LQFUHDVHG��7KLV�LV�
synonymous with crises all over the world. After every crisis, regulations are strengthened 
and more teeth added by the regulator. 

The same process occurred with the Finance Companies Act as well. As the amendments 
increased in number, approval of the Monetary Board sought to introduce a new Act, repealing 
and replacing the Finance Companies Act.

Structure of the Act

Finance Business Act is structured into nine parts:

Part I covers the Licensing of Finance Companies.

Part 2 empowers the Monetary Board to issue Directions, Rules and Requirements on Finance 
Companies.

Part 3 lists out the examination and supervisory actions on Finance Companies.

Part 4�UHTXLUHV�DOO�)LQDQFH�&RPSDQLHV�WR�SUHSDUH�¿QDQFLDO�VWDWHPHQWV�DQG�KDYH�WKHP�DXGLWHG�

Part 5 stipulates a variety of regulatory and resolution actions the Monetary Board could take 
with respect to Finance Companies.

Part 6 covers the Insurance of Deposits.

Part 7 highlights the actions the Monetary Board could take against persons carrying on 
¿QDQFH�EXVLQHVV�RU�DFFHSWLQJ�GHSRVLWV�ZLWKRXW�DXWKRULW\�

Part 8 covers the offences and penalties.

Part 9�LV�D�JHQHUDO�SDUW�ZLWK�PLVFHOODQHRXV�VHFWLRQV��%XW�LPSRUWDQWO\�WKH�GH¿QLWLRQ�RI�GHSRVLWV�
is given in this part.
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Objectives of the Act

As enunciated in the Monetary Law Act, the core objectives of the the Central Bank of Sri 
Lanka are:

Economic and price stability; and 

Financial system stability.

With a view to encouraging and promoting the development of the productive resources of 
Sri Lanka.

,Q� RUGHU� WR� HQVXUH� WKH� ¿QDQFLDO� V\VWHP� VWDELOLW\� )LQDQFH� %XVLQHVV�$FW� FDUULHV� SURYLVLRQV�
mainly to enhance the powers of the regulator to effectively regulate and supervise licensed 
¿DQFp�FRPSDQLHV�DQG�WR�FRPEDW�XQDXWKRUL]HG�¿DQFp�EXVLQHVVHV��7KLV�LV�VSHOW�RXW�LQ�WKH�/RQJ�
7LWOH�RI�WKH�$FW�ZKLFK�VWDWHV�WKDW�WKH�$FW�SURYLGHV�IRU�WKH�UHJXODWLRQ�RI�¿QDQFH�EXVLQHVV�DQG�WR�
provide for matters connected therewith or incidental thereto.

Salient features of the Act

a) Enhanced Examination & supervisory powers on Licensed Finance Companies. 

With respect to the licensed Finance Companies, the examination powers and the supervisory 
DFWLRQV�RI�WKH�UHJXODWRU�KDYH�EHHQ�HQKDQFHG�VLJQL¿FDQWO\

With respect to Examination powers

Information can be called not only from the Finance Company, its holding company, subsidiary, 
associate company, the subsidiary or associate company of the holding company but also 
IURP�DQ\�RWKHU�FRPSDQ\�ZKLFK�KDV�D�VXEVWDQWLDO�¿QDQFLDO�LQWHUHVW�RU�VLJQL¿FDQW�PDQDJHPHQW�
LQWHUHVW�LQ�WKH�¿QDQFH�FRPSDQ\�

The Act has enhanced supervisory action for the regulator when the Finance Company is 
following unsound practices which are considered detrimental to the interest of its depositors 
and stakeholders. In such instances the Monetary Board may take several actions including 
the following:

i. Publish the name of the Finance Company regarding which the Board has serious 
supervisory concerns;

ii. Appoint a Managing Agent;

iii. Restrain any Director, Manager or Controller of the Finance Company form carrying out 
any function in or in relation to the Finance company;

iv. Re-organize the Finance Company, by arranging for the increase of its capital or 
reconstituting its board of directors or both such measures;

v. Amalgamate the Finance Company with another Finance Company or any other 
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LQVWLWXWLRQ��ZLWK�WKH�FRQVHQW�RI�VXFK�RWKHU�¿QDQFH�&RPSDQ\�RU�DQ\�RWKHU�LQVWLWXWLRQ��

vi. Review any contract entered into by a depositor with the Finance Company and vary the 
terms of such contract;

vii. Review any agreement or contract entered into by the Finance Company, with any 
person and vary the terms of such agreement or contract;

viii. Guarantee loans and other accommodation granted to a Finance Company by a credit 
institution.

E��'H¿QLWLRQ�RI�GHSRVLW

'HSRVLW�WDNLQJ�ZLWKRXW�DXWKRULW\�LV�PDGH�DQ�RIIHQFH�XQGHU�WKLV�$FW��$�EURDG�GH¿QLWLRQ�IRU�WKH�
term “deposit” is introduced in Sec. 73(1) of the Act. Accordingly, “deposit means a sum of 
money paid on terms under which it will be repaid, with or without interest or a premium, and 
either on demand or at a time or in circumstances agree to by or on behalf of the

7KLV�EURDG�GH¿QLWLRQ�LV�OLPLWHG�E\�VHYHUDO��H[FOXVLRQV�DV�VWDWHG�LQ��������D���N���LQFOXGLQJ�WKH�
following :

i. Loans/investments by Central Bank of Sri Lanka/Licensed banks/money lenders /the 
Government/foreign government or multilateral lending institutions

ii. Share subscriptions /loans to subsidiary or holding companies  or when the same 
individual is the majority shareholder controller of both companies 

iii. Money paid to an Insurer under the Regulation of Insurance Industry Act

iv. Fully secured Bonds/ debentures

v. Listed debt instruments

Since it is not feasible to give an exhaustive list of exclusions with ever changing market 
practices, the Monetary Board is empowered to make further exclusions by notice published 
in the Gazette.

Further, the Monetary Board has been given discretionary power over the following exclusions 
to determine whether a sum of  money transacted Is a deposit or not having regard to the 
frequency and characteristics of those transactions . The purpose is to stop the manipulation 
of exclusions to carry on illegal deposit taking businesses.

i. A sum of money paid as subscription to shares. 

ii. A sum of money paid by way of security for the performance of a contract or by way of 
security in respect of loss which may result from the non-performances of a contract.

iii. A sum of money subscribed to hybrid debt or subordinated debt, the minimum maturity 
period of which is not less than sixty months.
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iv. A sum of money paid to a person only on particular occasions.

c) Restricting/prohibiting the use of certain words

In order to enable the public to identify the Licensed Finance Companies by their name the 
Act restricts the use of the words ‘Finance’, and ‘Financial’ in their name (Sec 10).

It is mandatory for Licensed Finance Companies to have one of these words in their name. 
The Act prohibits any other person using these words in their name or description without 
the prior approval of the Monetary Board. The Monetary Board may publish the names and 
addresses of persons who use these words in the name or description in contravention of the 
VDLG�SURYLVLRQV��7KH�$FW�DOVR�H[HPSWV�FHUWDLQ�LGHQWL¿HG�FDWHJRULHV�IURP�WKLV�UHTXLUHPHQW�

There are also restrictions on the use of name, abbreviated name or acronym of a Licensed 
Finance Company (sec 11)

Accordingly, no entity can register with a name that contains as part of it, the abbreviated 
name or acronym of any Finance Company without the approval of the Director. Further, no 
person other than the respective Finance Company shall use its name, abbreviated name or 
acronym in any of its advertisements promoting its business without the prior written approval 
of the Director.

G��(QKDQFHG�SRZHUV�WR�FXUE�XQDXWKRUL]HG�¿QDQFH�EXVLQHVV

6HYHUDO�SURYLVLRQV�DUH�LQWURGXFHG�WR�FRPEDW�XQDXWKRUL]HG�¿DQFp�EXVLQHVV�RU�GHSRVLW�WDNLQJ��

7R�QDPH�WKH�PRVW�VLJQL¿FDQW�RQHV�

i. Enhanced investigation powers.

ii. To obtain a court order to compel a person to provide information and books relating to 
illegal deposit taking institutions/persons.

LLL�� 7R� IUHH]H� DVVHWV� RI� SHUVRQV� FDUU\LQJ� RQ� ¿QDQFH� EXVLQHVV�DFFHSWLQJ� GHSRVLWV��ZLWKRXW�
authority.

LY�� 7R� LPSRXQG� SDVVSRUWV� RI� SHUVRQV� FDUU\LQJ� RQ� ¿QDQFH� EXVLQHVV�DFFHSWLQJ� GHSRVLWV��
without authority.

v. To call for information regarding the assets and liabilities of the directors of institutions 
FDUU\�RQ�¿QDQFH�EXVLQHVV��DFFHSWLQJ�GHSRVLWV�ZLWKRXW�DXWKRULW\��

YL�� 3ROLFH�DQG�'LYLVLRQDO�6HFUHWDULHV�WR�SURYLGH�LQIRUPDWLRQ�RQ�SHUVRQV�FDUU\LQJ�RQ�¿QDQFH�
business/ accepting deposits, without authority, if the Director so requires them.

vii. Advertising soliciting deposits without authority / publication of advertisements 
soliciting deposits without authority are made offences.

viii. Requirement on employees of Licensed Banks and Finance Companies to inform the 
Director of the Department of Supervision of Non Bank Financial Institutions of the 
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Central Bank of any person whom they have reasonable suspicion of accepting deposits 
from the public without authority.

e) Special Measures to safeguard Depositors.

1. The need to maintain a “Rescue Fund”

2. A positive duty to repay the depositors.

3. Insurance of deposits.  

f) Enhancing the penalties under the Finance Business Act.

&DUU\LQJ�RQ�¿QDQFH�EXVLQHVV�RU�DFFHSWLQJ�GHSRVLWV�ZLWKRXW�DXWKRULW\�ZRXOG�FDUU\�D�SHQDOW\�RI�
LPSULVRQPHQW�RI�HLWKHU�GHVFULSWLRQ�QRW�H[FHHGLQJ���\HDUV�DQG���RU�D�¿DQFp�QRW�H[FHHGLQJ�5V��
5 million. Further, these offences are made indictable offences by the Attorney-General in the 
High Court. Provisions to the above effect are intended to make litigation action under the Act 
more effective and a deterrent to those who contravene the law.

Further , abetting to commit an offence is made an offence under the Act. Accordingly, 
depositing money in an unauthorized deposit taking institution will also be an offence. 

Conclusion

Finance business Act was brought in covering the lacunas of the previous legislation, enhancing 
the powers of the regulator to ensure the soundness of the Finance Company sector and to 
curb unauthorized deposit taking businesses with a view to overcoming the challenges to the 
VWDELOLW\�RI�WKH�¿QDQFLDO�VHFWRU��,W�LV�LPSRUWDQW�WKDW�WKH�EXVLQHVV�FRPPXQLW\�DQG�WKH�SXEOLF�WR�
have a broad understanding of the application of this Act in order to derive maximum use 
thereof. 

“PROTECT YOUR HARD-EARNED MONEY BY SAYING “NO” TO PROHIBITED 
SCHEMES”  
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The Development of Islamic Law of Wakfs
and Its adoption in Sri Lanka

Mr. Chandaka Jayasundara PC and Mr. Imaz Imthiyas AAL
What is Wakf ?

Islamic law is highly complex and detailed in nature. Consequently, this article is intended 
DV�D�JHQHUDO�JXLGDQFH�DQG�RYHUYLHZ�RI�:DNIV�DQG�GRHV�QRW�SURYLGH�D�GH¿QLWH�DQDO\VLV�RI�WKH�
myriad of issues that arise in the management and operations of a Wakf. 

The Shari'ah is the holy body of law which was designed to govern all aspects of Muslim 
life, so that the rules cover secular matters (such as contract law and a penal code) as well as 
religious aspects (such as praying and fasting).1 The Waqf or Wakf of the Shari'ah has been 
an institution in the Arabic and Muslim countries, and among Muslim minorities elsewhere 
for centuries. In Arabic, Wakf means detention, stop or stand still2. Its plural is ‘Awqaf’. Wakf 
involves the passage of the management/control over property by transfer of control to one 
SHUVRQ�DQG�WKH�ULJKW�RI�EHQH¿W�LQ�WKDW�SURSHUW\�WR�RWKHUV��7KH�4XUDQ�DV�WKH�SULPDU\�VRXUFH�
of the Shari'ah, does not in fact expressly mention Waqf. Wakf is supplemented by traditions 
concerning the sayings and practices of Prophet Mohamed which are known collectively as 
the 'Sunna'. Much was also borrowed from pre-Islamic Arabian customs and the laws of those 
who converted to Islam. This included Persian and Jewish law, and the waqf itself may have 
developed from a Byzantine model.3 

$EX�+DQLID
V�,VODPLF�VFKRRO�RI�WKRXJKW�GH¿QHV�D�Waqf as: 'The detention of the corpus from 
the ownership of any person, and a gift of its property or usufruct either presently or in the 
future to some charitable purpose'.4 While Wakfs can be used to protect private wealth, most 
Waqfs are usually charitable settlements and are often applied to mosques, schools, colleges 
and hospitals. Traditionally the Waqf is comparable to the role of a common law charitable 
or public trust, and to this day it is closely associated with religion and pious almsgiving.5 
'XULQJ�WKH�¿UVW�����\HDUV�RI�,VODP��0XVOLP�VFKRODUV�GHYHORSHG�MXULVSUXGHQFH�ZLWK�UHVSHFW�WR�
the creation, management, and administration of Awqaf progressively.

Weeramantry6 on charitable Trusts states as follows:

“An owner of property may create a charitable trust (Wakf) in his lifetime by deed 
or by will. Once he does this, the alienation of the trust becomes irrevocable. Views 

�� �0�+�.DPDOL��3ULQFLSOHV�RI�,VODPLF�-XULVSUXGHQFH���������&DPEULGJH�
�� �)\]HH��2XWOLQHV�RI�0XKDPPHGDQ�/DZ���������WK�HGQ���S�����
�� �1�&RXOVRQ��$�+LVWRU\�RI�,VODPLF�/DZ���������(GLQEXUJK��S����
�� �:LWKLQ�WKH�6XQQL�0XVOLP�WUDGLWLRQ��+DQD¿�LV�RQH�RI�WKH�IRXU��VFKRROV�RI�ODZ��DQG�FRQVLGHUHG�WKH�ROGHVW�DQG�

PRVW�OLEHUDO�VFKRRO�RI�ODZ�RI�UHOLJLRXV�MXULVSUXGHQFH��¿TK��ZLWKLQ�6XQQL�,VODP��
�� �'DYLG�%URZQELOO�4&��$GDP�&ORKHUW\��(GZDUG�&XPPLQJ�4&��(PPD�+XJKHV��7LPRWK\�6KHUZLQ��'DQLHO�

Warents, International Trust Laws (Jordan Publishing, 2000), Ch.13 Models of the Trust Ideas and Uses of 
those Models: Trusts in Islamic law, [B13.106]

�� �&�*��:HHUDPDQWU\�,VODPLF�-XULVGLFWLRQ��$Q�LQWHUQDWLRQDO�SHUVSHFWLYH��9LVKYDOHND�3XEOLVKHUV�DW�SDJH���
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GLIIHU�EHWZHHQ�WKH�+DQD¿�DQG�WKH�0DOLNL�VFKRROV�RQ�WKH�VXEVHTXHQW�RZQHUVKLS�RI�
the property. The former holds it to belong to Allah and hence no living person has 
any rights of ownership over it. The latter hold that the founder and his heirs remain 
owners but without any rights to deal with it. 

An important hadith on this matter, as related by Bukhari, is to the effect that the 
owner of a very valuable piece of land asked the Prophet for advice regarding it and 
the Prophet said, “If thou likest, make the property itself to remain inalienable, and 
JLYH�WKH�SUR¿W�IURP�LW�WR�&KDULW\”.

Origins of Wakf as a concept

The concept of Wakf�LQ�WKH�HYROXWLRQ�RI�,VODPLF�MXULVSUXGHQFH�PD\�KDYH�EHHQ�LQÀXHQFHG�E\�
earlier civilisations which had created charitable endowments. It is contended that civilisations 
in Byzantium and Mesopotamia and those countries with Jewish and Buddhist roots may have 
KDG�D�SODXVLEOH�LQÀXHQFH�RQ�WKH�HYROXWLRQ�RI�WKH�VWUXFWXUH�DQG�IRUPDOLWLHV�RI�WKH�HDUO\�Wakf. It 
is observed that Muslims were strongly urged to endow their assets in the service of mankind, 
and they knew how to do it from early civilisations'.7

7KH�¿UVW�HYLGHQFH�RI�WKH�FUHDWLRQ�RI�Wakf lies in the early Islamic period in the seventh century. 
There is a record of the Prophet settling certain orchards in Medina on a Waqf for charitable 
SXUSRVHV� IRU� WKH�EHQH¿W�RI� WKH�SRRU�DQG�QHHG\��7KLV�SUDFWLFH�ZDV� IROORZHG�E\� WKH� VHFRQG�
Caliph Umar. On the advice of the Prophet, he settled a palm orchard, with the right to enjoy 
the fruits of the palm orchard, so dividing the current enjoyment of its income away from the 
ultimate legal ownership. Following this, it is reported that some of the Prophet’s companions 
created a Wakf providing as a condition that the fruits and revenue of their Wakf should 
¿UVW�EH�JLYHQ�WR�WKHLU�FKLOGUHQ�DQG�GHVFHQGDQWV��$IWHU�WKHLU�QHHGV�ZHUH�VDWLV¿HG��WKH�SURSHUW\�
ZRXOG�EH�DSSOLHG�IRU�FKDULWDEOH�SXUSRVHV�IRU�WKH�EHQH¿W�RI�WKH�SRRU�

A Wakf is different to Zakat, in that, settling a Wakf is voluntary charitable giving unlike Zakat 
ZKLFK�LV�REOLJDWRU\�DQG�RQH�RI�WKH�¿YH�SLOODUV�RI�,VODP��Zakat can only be given to Muslims 
whereas Waqf and other charity can be given to both Muslims and Non-Muslims.8 Waqf is a 
narrower concept than 'charity', which in Islamic law encompasses alms, grant, inheritance, 
loan, and Waqf. The consensus of Islamic scholars is that Zakat cannot be used to fund a 
Waqf.9

Although the basic principles of Wakf are similar throughout the Muslim world, there is a 
diversity of social practices and judicial attitudes, and material variations between the Sunni 
DQG�WKH�6KLD�VHFWV��DQG�DOVR�EHWZHHQ�GLIIHUHQW�+DQD¿��+DQEDOL��0DOLNL�DQG�6KD¿L�VFKRROV�RI�
the Sunni sect, concerning the proper application of Islamic law to particular circumstances. 
This combined with widespread State interference in the regulation of Wakf, has led to 

�� �0�&L]DNFD��
$�ZDTI�LQ�KLVWRU\�DQG�LWV�LPSOLFDWLRQV�IRU�PRGHUQ�,VODPLF�HFRQRPLFV
��������������,VODPLF�
Economic Studies 48.

�� �)DWZD�1R�����������0D\�������*HQHUDO�$XWKRULW\�RI�,VODPLF�$IIDLUV�DQG�(QGRZPHQW�
 <http://www.awqaf.ae/Fatwa.aspx?Lang=EN&SectionID=18&RefID=18148>.
�� �4XUDQ��9HUVH����RI�&KDSWHU��



33

54th Meezan

Law Students' Muslim Majlis 2019/2020

considerable variation between legislation introduced in different countries with respect to 
their regulation.10

7\SHV�RI�:DTIV

The evolution of the Islamic jurisprudence on the Waqf, the role of key parties to the Waqf, and 
the interplay between trusts and Wakf over the relevant period are of particular interest from 
a legal perspective.  Fundamentally, there are two different forms of waqf: Waqf that are for 
family purposes (Waqf ahli), and Wakf that are exclusively for charitable, religious or pious 
purposes (Waqf khayri). Some waqf are also created for mixed family and charitable purposes. 

There are four key elements to a Waqf: the founder (waqif��� WKH�EHQH¿FLDULHV�� WKH�7UXVWHH�
(mutawalli); and the corpus or endowed capital of the Waqf.

The property in question is normally land, the continuous use of which will further the described 
SXUSRVH��RU�EHQH¿W�WKH�GHVLJQDWHG�SHUVRQV��7KH�YDULRXV�Shari'ah schools of doctrinal opinion 
within Islam, has led to the donor transferring full ownership to the mutawalli (or manager) in 
some jurisdictions, while in others the donor retains the ownership, and the manager operates 
with such rights as are transferred to him in terms of the Wakf. In such jurisdictions the manager 
will also be liable for his wrongful conduct of the Waqf11 and although the manager does not 
have ownership of the Waqf property, the Waqf provides for the independent administration of 
WKDW�SURSHUW\�IRU�ERWK�FKDULWDEOH�SXUSRVHV�DQG�SHUVRQDO�EHQH¿W�12

Types of Wakfs and the English law of trust

There has been a considerable amount of research as to the origins of the concept of trust in 
the English law. The trust is considered to be one of England's outstanding contributions to 
jurisprudence, but a brief survey of the Islamic law of Waqf shows that trusts (as known in 
the English Law) are not unique to the English law but resembles several features of Wakf. 13 
This has largely focused on whether its roots lay in the ¿GHLFRPPLVVXP of Roman law, Salic 
law or Islamic law. Although there are certain features of trusts in Roman law, particularly 
WKH�FRQFHSW�RI� HQWUXVWLQJ�SURSHUW\� WR�DQ� LQWHUPHGLDU\� IRU� WKH�EHQH¿W�RI� DQ� LQWHQGHG�HVWDWH�
EHQH¿FLDU\��ZKHQ�FRPSDULQJ�WKH�Waqf with the trust, there seems a much heavier overlap of 
similar institutions, structures and purposes.14

While certain features of an Islamic Waqf are similar to the English law of trust (for example the 
GLYLVLRQ�RI�OHJDO�DQG�HTXLWDEOH�WLWOH�DQG�WKH�QDWXUH�RI�¿GXFLDU\�GXWLHV�WR�DFFRXQW�WR�EHQH¿FLDULHV��

�� Waqf (endowment) and Islamic philanthropy', Islam, Land & Property Research Series 2005 (UN – 
Habitat): Paper 7, at para 7.2.6.

�� Donowan Waters QC, ‘Trusts in Islamic law’, [2006] Journal of International Tax, Trust and Corporate 
Planning The Future of the Trust, P1, p 179.

��  Donowan Waters QC ‘The Future of the Trust from a Worldwide Perspective’ [2004] Journal of International 
Tax, Trust and Corporate Planning, p 199

��  Scott Morrison, ‘Mobilizing the trust for Islamic insurance (takaful)’ Trusts & Trustees (2019) Volume 25 
(Issue 4, Oxford University Press), p 450

��  Paul Stibbard (Executive Vice Chairman, Rothschild Trust UK), ‘Comparison of the Waqf and the trust’, 
[2014] Journal of International Tax, Trust and Corporate Planning, p 103.
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certain other features are quite unique to Islamic law. There is a historical argument that the 
:DTI�JUHDWO\�LQÀXHQFHG�LI�QRW�SURYLGHG�WKH�LQVSLUDWLRQ�IRU�WKH�(QJOLVK�WUXVW�15 

The interaction between English courts and Islamic law made it clear that the trust and Waqf 
have many common features, as was observed by the Privy Council in Riziki v Sharifa.1416 
They are similar in that they both split the ownership of property so a donor can give the 
EHQH¿W�WR�LQGLYLGXDOV�RU�JURXSV��DQG�IRU�WKH�SURSHUW\�WR�EH�FRQWUROOHG�E\�D�WKLUG�SDUW\��%RWK�
V\VWHPV�DOVR�SHUPLW� WKH�VHWWOHPHQW�RI� WKLV�EHQH¿W� IRU� IXWXUH�JHQHUDWLRQV��(DFK�KDV� UXOHV� WR�
determine when such a situation will be recognised in law, and what duties fall on the person 
responsible for controlling the property. Islamic law also has rules equivalent to the doctrine 
of cy-pres.17 

Even if the concept of trust in English law itself did not originate with the Waqf��WKH�VSHFL¿F�
educational establishments were inspired by Waqf institutions. The colleges of Paris and Oxford 
may have been modelled on Waqf-funded madrasas, although the universities themselves 
(as degree awarding bodies) were distinctively European.18 There are structural similarities 
EHWZHHQ�HDUO\�FROOHJHV�DQG�PDGUDVDV�WKDW�LQGLFDWH�VRPH�LQÀXHQFH��DQG�FKDLQV�RI�WUDQVPLVVLRQ�
FDQ�DOOHJHGO\�EH�HVWDEOLVKHG�DV�WKH�¿UVW�FROOHJH�LQ�3DULV�ZDV�IRXQGHG�E\�-RKQ�RI�/RQGRQ�DIWHU�
returning from a pilgrimage to Jerusalem. 

London's Inns of Court also offer interesting similarities with Waqf-funded madrasas although 
WKHUH�LV�QR�HYLGHQFH�RI�GLUHFW�LQÀXHQFH��/LNH�PDGUDVDV��WKH�,QQV�RI�&RXUW�ZHUH�XQLQFRUSRUDWHG�
and physically attached to religious institutions. They adopted a teaching method of readings 
and moots that can be traced through Bologna to the Levant, and encouraged the development 
of a legal system based upon case precedent, jury witnesses and an independent judiciary.19

Comparing trusts and Waqfs will always be an academic exercise. As Weeramantry states “It 
must be admitted that the similarities are remarkable, and that the developed Islamic notion 
ORQJ�DQWHGDWHG�WKH�¿UVW�(QJOLVK�JURSLQJV�WRZDUGV�VXFK�D�FRQFHSW.”20

The Law relating to Wakfs in Sri Lanka 

The Mohammadan Code of 1806 did not contain any provision relating to Muslim Charitable 
Trust or Wakfs. Disputes dealing with claims to property or to civil right were entertained and 
resolved in the District Court under the General Law.21 However. the court was reluctant to 
entertain application on religious matters and it was suggested that a religious body should 

��� �0RQLFD�0�*DXGLRLVL�� 
7KH� ,QÀXHQFH�RI� WKH� ,VODPLF�/DZ�RI�:DTI�RQ� WKH�'HYHORSPHQW�RI� WKH�7UXVW� LQ�
England: The Case of Merton College' (1988) 136 University of Pennsylvania Law Review 1232

��  Riziki v Sharifa [1964] AC 12 at p 28.
��  Mulla, Principles of Muhammedan Law (1990, 19th edn), p 151.
��  George Makdisi, The Rise of Colleges, Institutions of Learning in Islam and the West (1981), EUP. 
��  George Makdisi, The Rise of Humanism in Classical Islam and the Christian West (1990), EUP, pp 309–

17.
��  C G Weeramantry, Islamic Jurisprudence: An International Perspective (1988, Palgrave Macmillan UK) p 

73.
��  A H G Ameen, The Wakfs Law Procedure and Practice (2004, Al-Ameen Publishers) p 12
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go into such matters. The Property and Trustee Ordinance No. 7 of 1871 applied to private 
and public trust and it provided the initial statutory framework for the resolution of dispute 
relating to the administration of trusts arising from death, incapacity and misconduct of a 
trustee or trustees.22

The Courts of Law have all along claimed and exercised the right to interfere with proceedings 
of religious bodies of all description wherever claims to property or to civil rights were 
involved. But where a purely religious question was involved, the court was reluctant to 
entertain such application. Notably in 1923, Betram C] held that the District Judge when 
he decided the matter was discharging a function which would have been discharged by the 
Judge of a religious Court .23

7KH�0XVOLP�,QWHVWDWH�6XFFHVVLRQ�DQG�:DNIV�2UGLQDQFH�1R�����RI������ZDV�WKH�¿UVW�OHJLVODWLYH�
attempt to deal with the Muslim charitable trust. The preamble of the statute reads as. “An 
RUGLQDQFH�WR�GH¿QH�WKH�ODZ�UHODWLQJ�WR�0XVOLP�LQWHVWDWH�VXFFHVVLRQ��'RQDWLRQ�DQG�FKDULWDEOH�
Trust or Wakf.” 

6HYHUDO�VHFWLRQV�LQ�WKLV�VWDWXWH�ZHUH�H[WUDFWHG�IURP�WKH�7UXVWV�2UGLQDQFH�DQG�WKH�GH¿QLWLRQ�
of “Charitable Trust” in section 6 of the statute was a reproduction of section 99 of the Trusts 
Ordinance. Further the Cy-pres doctrine contained “Settlement of a scheme” in section 99(3) 
of the Trusts Ordinance are found in section 5 of the statute. 

Originally there was no exclusive central authority and the disputes relating to Mosques and 
Wakfs were resolved in the ordinary courts of law. A Special Committee on the recommendation 
of Justice M.T. Akbar was appointed to go into the inadequacies and shortcomings of the 
Muslim Intestate Succession and Wakfs Ordinance in 1931. 1n July 1952, the Minister of 
Home Affairs appointed a committee of Muslim Parliamentarians and Senators to examine 
the whole question afresh.24 

Muslim Mosque and Charitable Trusts Act No. 51 of 1956 was passed and it came into effect 
on 07.11.1956. The Muslim Mosques and Charitable Trusts or Wakfs AcT No: 51 of 1956, 
as subsequently amended, is the law that governs all matters pertaining to Mosques and 
Charitable Trusts or Wakfs in Sri Lanka today. However, it must be noted that the term “Wakf’ 
LV�QRW�GH¿QHG�LQ�WKH�$FW�

The Act provides for:

• Registration of Mosques.

• Registration of Muslim Shrines and places of religious resort

• Charitable trusts or Waqfs

��  Saleem Marsoof, ‘Muslim Charitable Trusts and Religious Institution in Sri Lanka’, Law and Society Trust 
Vol. IV No. 65, 1993). 

��  Mohamed Vs Kander 24 NLR 390
�� A H G Ameen, The Wakfs Law Procedure and Practice (2004, Al-Ameen Publishers) p 16
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• Power duties and Functions of Trustee of a registeret Mosque,

• Muslim Charities Fund, MC 

The Tribunal has powers of the District Court to summon witnesses25 and in any proceedings 
under the Act, the Tribunal shall follow the procedure of a District Court, and in the execution 
of its orders and judgments, shall have all the powers of a District Court and the provisions 
of the Civil Procedure Code relating to the procedures and powers of execution of a District 
Court, shall, mutatis mutandis, apply to and in relation to the procedures and powers of 
execution of the Tribunal.26 

The Wakfs Tribunal is set up by the Minister and the Minister will decide the number of 
Tribunals that should be set up in the country but the members of a Tribunal (which shall 
consist of three members and shall be appointed by the Judicial Service Commission.27 It is 
the Commission that appoints one of the three members as the Chairman. The quorum shall 
be two members. The decision of the majority of the members of the Tribunal who are present 
at the hearing of any matter shall be deemed to be the decision of the Tribunal. 

The powers of the Tribunal shall include the power to hear and determine any application 
made in respect of a Muslim Charitable Trust or Wakfs for an order providing for all or any 
matters affecting the trust.28

The Wakf Tribunal established by the act has exclusive jurisdiction to inquire into matters 
relating to Muslim Charitable Trust or Wakfs29 and Appellate Jurisdiction against decisions 
made by the Wakfs Board. But unlike the Board of Quazis, the Wakf Tribunal under the Act 
has no revisionary powers.

2WKHU� WKDQ�D�:DNI�ZKLFK� LV� VROHO\� IRU� WKH�EHQH¿W�RI�D� UHJLVWHUHG�PRVTXH�� WKH�SXUSRVH� IRU�
which a Charitable Trust or Wakfs could be established are:30

a) the relief of poverty among Muslims or any section thereof; 

b) the advancement of the education of Muslims or any section thereof; 

c)  the advancement of Islam generally; 

d) the management of any mosque or Muslim shrine or place of religious resort or the 
performance of religious rites or practices at such mosque, shrine or place or in any other 
place whatsoever; 

H��� DQ\�SXUSRVH�EHQH¿FLDO�WR�0XVOLP�RU�DQ\�VHFWLRQ�WKHUHRI��DQG�

f)  any other purpose recognized by Muslim law as religious. pious or charitable, 
��  Muslim Mosques and Charitable Trusts or Wakfs Act 51 of 1956 (Wakfs Act), s 9F
��  Wakfs Act, s 9F
��  Wakfs Act, s 9D
��  Wakfs Act, s 9E
��  Wakfs Act, s 95
��  Wakfs Act, s 32
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While the Wakfs Tribunal has exclusive original jurisdiction over Muslim Charitable Trusts 
LW�FDQQRW�HQWHUWDLQ�DQ\�DSSOLFDWLRQ�ZLWKRXW�WKH�FHUWL¿FDWH�IURP�WKH�'LUHFWRU�WKDW�DSSOLFDWLRQ�
is approved by the Wakfs Board.31�7KH�FHUWL¿FDWH�RI�WKH�'LUHFWRU�LV�GHHPHG�PDQGDWRU\�IRU�
institution of action32�DQG�DQ�DSSOLFDWLRQ�ZLWKRXW�VXFK�FHUWL¿FDWH�LV�FRQVLGHUHG�IDWDO��$�SHUVRQ�
aggrieved with the orders of the Wakfs Tribunal may appeal to the Court of Appeal.

Wakfs have proved a resilient and adaptable instrument and they continue to thrive even in the 
present turbulent times.

��  Wakfs Act, s 9E(3)
��  Sherifdeen v Jamaldeen (2000) 2 SLR 190
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Abstract

Allah in Surah al-Rum states ‘Allah created  mates for man from among yourselves that man 
may dwell in tranquility  with them and He has put love and mercy between their hearts.’1

Love and mercy are the two qualities that have been put in the hearts by Allah, but the fact is 
that the marriage life of the woman is at the mercy of the husband. Throughout her life time, 
her marriage is at a risk because of the so called power given to husband to divorce the wife 
without any reason. The mystery is, who gave this power to the husband. There is a perception 
amongst Muslims as well as Non-Muslims that the Muslim husbands can have four wives, 
they can arbitrarily and capriciously divorce their wives, they have a birth right to divorce 
his wife according to his whims and fancies and women live in perpetual peril of divorce and 
remain permanently interned in their homes without any civil or legal rights. 

Introduction

The concept of ‘Talaq’ can be well understood only if the reader knows what the Islamic 
concept of marriage is.  Marriage and divorce shall not be taken in isolation. One of the 
most oft repeated  remarks made in the context of Muslim Family Law cases, by many 
judges as well as lawyers, is that the  marriage is a ‘civil contract’. This is said so without 
realizing its true consequences. A deeper study of the Quran and Sunnahs will reveal that the 
marriage is not merely a ‘civil contract’ but also a ‘religious sacrament”. Chief Justice Sir 
Shah Sulaiman2 observed that ‘marriage in Islam is not regarded as a mere civil contract but 
a religious sacrament’.  Further there are ample authorities where Indian and Pakistan Judges 
have emphasized that the marriage in Islam is a ‘religious sacrament’3

Chief Justice Ismail4 giving his opinion on Muslim marriage said that, under the Muslim law 
marriage is a civil contract. But the rights and responsibilities consequent upon it are of such 
importance to the welfare of the society that a high degree of sanctity is attached to it. 

�� �$O�4XUDQ������
�� �$QLV�%HJDP�Y��0RKDPHG�,VWHID�����������$OO�����
�� �-XVWLFH�$PULW]D�)D]DO�$OL�RI� WKH�,QGLDQ�6XSUHPH�&RXUW� LQ�6LUDM�0RKDPHG�.KDQ�Y��-DQ�0RKDPHG��$,5�

1981 SC 1972;  Madya Pradesh High Court in Noor Mohamed vs. Mohammed Ziauddin AIR 1992 MP 
244;  Justice Khurshid Khan of the Supreme Court of Azad Jammu and Kashmir in Abdul Karim vs. Mst.
Parveen Aktar PLJ 1982 SC (AJ&K) 80;  Justice Saqib Nisar in Shahida Parveen vs. Samiulla Malik PLJ 
2006 Lahore 1215 

�� �0XVW��5XNLD�.KDWXQ�YV��$EGXO�.KDOLTXH�/DVNDU�����������*/5����
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According to Quran,5 marriage is regarded as a sacred covenant between man and woman. 
Allah created mates for man from among yourselves that man may dwell in tranquility with 
them and He has put love and mercy between their hearts,6that means, men and women are 
joined in matrimony so that they may live in love and solace. Further Quran states7 “They 
are your garments and you are their garments.  This beautiful verse describes that upon 
PDUULDJH�PDQ� DQG�ZLIH� SDVV� LQWR� µHDFK�RWKHU¶V� SURWHFWLRQ¶��7KLV� QRWLRQ�¿QGV� UHSHWLWLRQ� LQ�
several verses where men and women who are married are described as having entered into 
the ‘protective fortress of marriage”.  Clearly it is not the Quranic view that the marriage is 
a ‘pure civil contract’ or that the procreation of children is its sole objective. Marriage has 
religious sanctity. Protection of the marriage is one of the sole purpose of Quran. One of the 
fundamental objectives of Islam (Maqasid-al-Shari’ah) is the protection of ‘progeny’. It is 
promoted through the maintenance of healthy family life and the institution of ‘marriage’.

We will have to look into talaq only in this context. Then the divorce provisions will not 
be misunderstood or misinterpreted. Objective of this article is to clarify and demystify the 
FRQFHSW�RI�µ7DODT¶��ZKLFK�KDV�EHHQ�P\VWL¿HG�E\�WKH�7UDGLWLRQDOLVWV�IRU�YDULRXV�UHDVRQV��7KH�
ZULWHU�¿UVWO\�FODVVL¿HV�WDODT�DQG�WKHQ�JLYH�WKH�4XUDQLF�SURYLVLRQV�DQG�VRPH�RI�WKH�6XQQDKV�
on Talaq with the pre-Islamic talaq practices so that the readers may get acquainted with 
Shari’ah concept of talaq and the changes made by the Prophet to the laws of talaq which was 
in practice during the Pre-Islamic era. Thereafter the writer intends to focus on the conditions 
and practices of talaq introduced by Traditionalists after the demise of the Prophet and then 
some Indian judgments where the judges have given their progressive thinking about talaq 
which curtails the so called discretionary power of the husband. This new vision is an eye 
opener. The time has come for the leaders of the society and the law makers to think out of 
the box and take steps to reform the Muslim Personal Law, especially law of talaq and make 
it more humane to achieve the purpose or the objective of Shari’a (Maqasid-al-Shari’ah).

&ODVVL¿FDWLRQ�RI�7DODT

In legal sense Talaq is dissolution or repudiation of marriage by husband using certain words.8 
In Islam Talaq is considered very bad form of ending the relationship between the spouses. 
Talaq which is considered evil, must be avoided by us as much as possible. However sometime 
this evil option becomes better to any other moral option because whenever it is impossible 
to carry a married life with love and affection then the partners feels suffocation. In that case 
Talaq is the one and only option for that couple. The Prophet said that the divorce must be 
resorted only in exceptional circumstances. 

There are three kinds of talak. They are talak-e-ahsan, talak-e-hasan’ and talak-e-biddat.  Justice 
Ameer Ismail9� FODVVL¿HV� WDODN� LQWR� WZR�EURDG� FDWHJRULHV�� QDPHO\��7DODN� DO�5DML� �UHYRFDEOH�
divorce) and Talak al-Bain (irrevocable divorce). Talak al-Raji has two forms (1) Talak Ahsan, 
�� $O�4XUDQ������KDV�EHDXWLIXOO\�VDLG�³$QG�KRZ�FRXOG�\H�WDNH�LW�ZKHQ�\H�KDYH�JRQH�LQ�XQWR�HDFK�RWKHU�DQG�

they have taken from you a solemn covenant?”
�� �$O�4XUDQ������
�� �$O�4XUDQ������
�� �+HGD\D��S�������%DLOOLHV�'LJHVW�RI�0RKDPPDGDQ�/DZ�3DUW�,�S�����
�� �.KDQ�Y��0RRPLQ����������6/5����
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the most approved divorce and (2) Talak Hasan, approved divorce. Talak Ahsan consists of a 
single pronouncement of divorce by the husband, followed by a period of abstinence known 
as the “tuhr” period.  He must then refrain from sexual  intercourse during the  Iddat period  
of three  menstrual  cycle,  (or,  if she  be  beyond  the  age for menstruation,  or  if she  has  
not menstruated,  or  if  her  periods  are irregular, then three lunar months). At the end of this 
Iddat period the marriage  is terminated;  the  dissolution  arising  directly from  the unilateral  
talak  pronounced  three  months  earlier.  This form of repudiation provides an opportunity of 
revocation as the husband can take back his wife during the period of this Iddat. Ahsan Talak 
is regarded as – ‘the most proper’ form of divorce.

The Hasan form of talak is also an approved method of repudiation. The procedure  is  as 
IROORZV���WKH��KXVEDQG��UHSXGLDWHV��KLV�ZLIH�WKUHH�WLPHV���WKH��¿UVW��WDODN��WDNHV��SODFH��GXULQJ��
a  tuhr  period  and  he pronounces  two  subsequent  talaks  during  the  following  two tuhr 
periods. As soon as the husband pronounces the third talak, the talak becomes   irrevocable.  
The talak is raji (revocable) until the third pronouncement.  In the Hasan  form,  the  marriage 
does  not come to an  end  until the  pronouncement  of the third  talak.  The  wife  has to 
observe  an  Iddat  period after the  third  pronouncement  and  at this time the husband cannot 
revoke the decision to divorce his wife.

The distinction between talak ahsan and talak hasan is, that in the former there is a single 
pronouncement of ‘talak’ followed by abstinence during the period of iddat, whereas, in the 
latter there are three pronouncements of ‘talak’, interspersed with abstinence. In Talak Hasan, 
iddat commences after the third talak.

The third kind of ‘talak’ is talak-e-biddat (popularly known as triple talak). This is effected by 
RQH�GH¿QLWLYH�SURQRXQFHPHQW�RI�µWDODT¶�VXFK�DV��³,�WDODN�\RX�LUUHYRFDEO\´�RU�WKUHH�VLPXOWDQHRXV�
pronouncements, like “talak, talak, talak”, uttered at the same time, simultaneously. In talak-
e-biddat, divorce is effective forthwith. The instant talak, unlike the other two categories of 
talak is irrevocable at the very moment it is pronounced. 

7DODT�SURYLVLRQV�LQ�$O�4XUDQ�

In Holy Quran, the verses (Aayahs) on Talaq are 11 in Surah ‘Baqarah’, 4 in Surah ‘Nisa’, 1 
in Surah ‘Ahzaab’ and 2 in Surah ‘Talaq’.

The Arabs had many special kinds of oaths. Some of them related to sex matters, and caused 
misunderstanding, alienation, division, or separation between husband and wife. Sometimes 
LQ�D�¿W�RI�DQJHU�RU�FDSULFH�D�KXVEDQG�ZRXOG�WDNH�DQ�RDWK�E\�$OODK�QRW�WR�DSSURDFK�KLV�ZLIH��
This deprived her of conjugal rights, but at the same time kept her tied to him independently, 
VR�WKDW�VKH�FRXOG�QRW�PDUU\�DJDLQ��$OODK�LQ�WKH�¿UVW�SODFH�GLVDSSURYHG�WKH�WKRXJKWOHVV�RDWKV��
‘And make not Allah's (name) an excuse in your oaths against doing good or acting rightly or 
PDNLQJ�SHDFH�EHWZHHQ�SHUVRQV««´10   

The above verse and the subsequent verses namely 2:225, 226 and 227 are regarding oaths. 
Allah will not call you to account for thoughtlessness in your oaths but for the intention in 

��  Al Quran 2:224
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your hearts.11  For those who take an oath for abstention from their wives a waiting for four 
months is ordained; if then they can return12�RU�LI�WKHLU�LQWHQWLRQ�LV�¿UP�IRU�GLYRUFH�WKH\�KDYH�
to proceed without harassing wives.13  

The Commandment of God is that a divorce is only permissible twice: after that the parties 
should either hold together on equitable terms or separate with kindness. It is not lawful for 
you (men) to take back any of your gifts (from your wives) except when both parties fear that 
they would be unable to keep the limits ordained by Allah.14  If a husband divorces his wife 
(irrevocably) he cannot after that remarry her until after she has married another husband and 
he has divorced her.15��:KHQ�\H�GLYRUFH�ZRPHQ�DQG�WKH\�IXO¿O�WKH�WHUP�RI�WKHLU��C,GGDW��HLWKHU�
take them back on equitable terms or set them free on equitable terms; but do not take them 
back to injure them or to take undue advantage.16  

In Surah Baqara verses 236 and 237 are regarding divorces before consummation of marriage 
and the right of the wife for dower.

Then there is another important verse on arbitration and reconciliation.

“If ye fear a breach between them twain, appoint (two) arbiters, one from his family, and the 
other from hers; if they wish for peace, Allah will cause their reconciliation: For Allah hath 
full knowledge, and is acquainted with all things.”17 

The verse in Surah ‘al-Ahzab’ is about the marriage with those women with whom at the 
time of the marriage no dower was settled and before the consummation of marriage they are 
divorced. 

“O ye who believe! When ye marry believing women, and then divorce them before ye have 
touched them, no period of ´Iddat have ye to count in respect of them: so give them a present. 
And set them free in a handsome manner.”18

There are two verses in Surah Talaq 

When ye do divorce women, divorce them at their prescribed periods, and count (accurately), 
their prescribed periods: And fear Allah your Lord: and turn them not out of their houses, nor 
shall they (themselves) leave, except in case they are guilty of some open lewdness, those are 
limits set by Allah: and any who transgresses the limits of Allah, does verily wrong his (own) 
soul: thou knowest not if perchance Allah will bring about thereafter some new situation.19 
��  Al Quran 2:225
��  Al Quran 2:226
��  Al Quran 2:227
��  Al Quran 2:229
��  Al Quran 2:230
��  Al Quran 2:231
��  Al Quran 4:35
��  Al Quran 33:49
��  Al Quran 65:1
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7KXV�ZKHQ�WKH\�IXO¿O�WKHLU�WHUP�DSSRLQWHG��HLWKHU�WDNH�WKHP�EDFN�RQ�HTXLWDEOH�WHUPV�RU�SDUW�
with them on equitable terms; and take for witness two persons from among you, endued with 
justice, and establish the evidence (as) before Allah. Such is the admonition given to him who 
believes in Allah and the Last Day of Judgment.20 

6RPH�RI�WKH�6XQQDKV�RQ�7DODT�

Sunan (plural of Sunnah) are the sayings, acts or tacit approval of the Prophet. A few of them 
are mentioned below. “Of all things permitted by law”, said the Prophet, ‘divorce is the most 
hateful in the sign of Allah”21 

Mahmud ibn Labid reported: The Messenger of Allah, peace and blessings be upon him, was 
informed about a man who pronounced divorce to his wife three times at once. The Prophet 
stood in anger and he said, “Do they play with the Book of Allah while I am among you?”22 
Triple divorce was considered to be only one revocable divorce.23 

1DUUDWHG� C$EGXOODK�ELQ� C8PDU�� WKDW�KH�KDG�GLYRUFHG�KLV�ZLIH�ZKLOH� VKH�ZDV�PHQVWUXDWLQJ�
GXULQJ�WKH�OLIHWLPH�RI�$OODK
V�$SRVWOH��C8PDU�ELQ�$O�.KDWWDE�DVNHG�$OODK
V�$SRVWOH�DERXW�WKDW��
Allah's Apostle said, Order him (your son) to take her back and keep her till she is clean and 
then to wait till she gets her next period and becomes clean again, whereupon, if he wishes to 
keep her, he can do so, and if he wishes to divorce her he can divorce her before having sexual 
LQWHUFRXUVH�ZLWK�KHU��DQG�WKDW�LV�WKH�SUHVFULEHG�SHULRG�ZKLFK�$OODK�KDV�¿[HG�IRU�WKH�ZRPHQ�
meant to be divorced.24  

Narrated Abu Hurayrah: The Prophet said: There are three things which, whether undertaken 
seriously or in jest, are treated as serious: Marriage, divorce and taking back a wife (after a 
GLYRUFH�ZKLFK�LV�QRW�¿QDO��25 

Ibn Umar reported that the Messenger of Allah, peace and blessings be upon him, said, 
³$PRQJ�WKH�JUHDWHVW�RI�VLQV�WR�$OODK�LV�WKDW�D�PDQ�PDUULHV�D�ZRPDQ�DQG��ZKHQ�KH�IXO¿OOV�KLV�
needs with her, he divorces her and leaves with her dowry. This is equals to of workers and 
animals.” 

7KH� OHJDO� UHVWUDLQWV� LPSRVHG� E\� WKH� 3URSKHW� DUH� WKH� IROORZLQJ�� ��� WKH� ¿[LQJ� RI� GRZHU�� ���
provision for revocation of talaq in some cases; and 3. restraints on re-marriage between the 
parties.26

��  Al Quran 65:2
��  Abu Dawud Sunan, 13:3
��� �6XQDQ�DO�1DVƗ¶Ư�����
��� �ৡDতƯত�0XVOLP�����
��  Shahih Al-Buhari-Book 69, Hadith 5251
��  Sunan of Abu-Dawood – Book 12 Hadith 2189
��  Sahih Al-Bukhari – Book 63, Hadith 213
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3UH�,VODPLF�WDODT

The practice of talaq was most certainly not introduced by Islam; it was rampant in the Arab 
society of the time and Islam tried to gradually reform in a very humane way. The powers 
of divorce possessed by the husband were unlimited in pre-Islamic era. They could divorce 
their wives at any time, for any reason or no reason. They could also revoke their divorce, 
and divorce again as many times as they preferred. Moreover, they could, if they were so 
inclined, swear that they would have no intercourse with their wives, though still living with 
them. They could arbitrarily accuse their wives of adultery, dismiss them, and leave them with 
such notoriety as would deter other suitors; while they themselves would go exempt from any 
formal responsibility of maintenance or legal punishment.27

The Prophet looked upon these customs of divorce with extreme disapproval and regarded 
their practice as calculated to undermine the foundation of society. However, under the existing 
conditions of society, it was impossible to abolish the custom entirely. The Prophet had to 
mould the mind of an uncultured and semi-barbarous community to a higher development. 
Accordingly, he allowed the exercise of the power of divorce to husbands under certain 
conditions. He permitted to divorced parties, three distinct and separate periods within which, 
they might endeavor to become reconciled; but should all attempts at reconciliation prove 
XQVXFFHVVIXO��WKHQ�LQ�WKH�WKLUG�SHULRG��WKH�¿QDO�VHSDUDWLRQ�EHFDPH�HIIHFWLYH�28

The above Quranic verse and the Prophetic traditions are general directions and limitations on 
Talaq. There is nothing in the law of Islam that suggests that the husband is free to pronounce 
talaq in an irrational or unreasonable manner. It allows talaq, subject to several conditions of 
a dissuasive nature, their purpose being to discourage the husband from exercising his right 
without careful consideration. These restrictions and conditions are moral and legal, which 
constitute some check on the husband. Talaq is not just a word, the mere utterance of which 
will terminate the marriage, but a procedure which must be meticulously followed. A valid 
dissolution can be resulted only if all the prescribed steps of this procedure have been duly 
performed. Unfortunately, the traditional interpreters of Muslim law give effect to a talaq 
pronounced by a man even in sheer violation of the true Islamic law and procedure for divorce.

Perception of the Traditionalists

As stated above the Prophet looked upon the pre-Islamic customs of divorce with extreme 
disapproval but under the existing conditions of society, it was impossible to abolish the 
custom entirely. He intended to move forward gradually to achieve the purpose of Shari’ah. 
Unfortunately after the demise of the Prophet, the jurists could not move or did not want 
to move forward due to various reasons. Their interpretations were always determined 
by the culture in which they live and by their own individual experiences, expectations, 
assumptions and beliefs. Therefore there is always the possibility that the same event will 
receive different interpretation according to the ideological position of the person giving 

��  Ibrahim Abdel Hamid- “Dissolution of Marriage”, Islamic Quarterly, 3 (1956) 166-75, 215-223; 4 (1957)3-
10, 57-65, 97-113; cf: Syed Khalid Rashid- Muslim law, 4th edn. 2004, p.98, Eastern Book Co., Lucknow

��  Ameer Ali - The Spirit of Islam, 243-44 (London, 1965) cf: Syed Khalid Rashid- Muslim law, 4th edn. 
2004, p.98, Eastern Book Co., Lucknow
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those interpretations. A common element all possess were male dominant attitude. The other 
IDFWRU� LV� WKH� GH¿QLWLRQ�JLYHQ� WR� µPDUULDJH¶� DV� µD� FLYLO� FRQWUDFW¶� RU� µD� UHOLJLRXV� VDFUDPHQW¶��
Therefore the scholars argue that the Traditionalists did not move forward from the place 
where the Prophet stopped. 

7KHUH�ZHUH� QR� VSHFL¿F�5XOHV� RU� 3URFHGXUH� IRUPXODWHG� WR� FRPSOHWH� D�7DODT��7KH� 3URSKHW�
allowed the followers or kept it open to the followers to formulate their own Rules and 
Conditions within the spirit of Quran and Sunnah��7KH�7UDGLWLRQDOLVWV�JUDGXDOO\�¿OOHG�WKH�JDS�
by giving their own procedures and conditions to suit their requirement and environment and 
WR�VXLW�WKH�GH¿QLWLRQ�JLYHQ�E\�WKHP�WR�WKH�ZRUG�µ7DODT¶��7DODT�LV�GH¿QHG�DV�WKH�H[HUFLVH�RI�WKH�
right of pronouncing unilateral divorce on the wife by the husband, arbitrarily without any 
cause, at any time during the subsistence of a valid marriage including the period of iddat.29  
Muslim law does not require the existence of any fault or matrimonial offence as an excuse 
for talaq. The Muslim concept of divorce is that, where it is not possible for the spouses to live 
together, they must separate peacefully. The law gives to the husband, an absolute authority 
to terminate the marriage by pronouncing talaq; this right was not given to the wife because, 
the society is male dominated.

Muslim Jurists seem to have considered that, man is a rational being and all his acts are based 
on some reason or other. They do not make it a condition that the husband should state his 
reason for his act. Therefore Jurists are of the view that pronouncement of Talaq dissolves the 
marriage without any judicial proceedings. Judicial proceedings can only serve the purpose to 
ascertain if the husband has acted lawfully on the basis  of a genuine ground, But, the Muslim 
husband can divorce his wife without any cause or to be more exact, without disclosing the 
cause for pronouncing Talaq. Wife cannot object to it. Therefore judicial proceedings can 
serve no purpose.

Some of the Sri Lankan Ulamas argue that during the life time of the Prophet no one pronounced 
Talaq before the Prophet who was the Supreme Judge at that era. In support of their argument 
they quote the opening words of some of the Quranic verses on Talaq such as  “if you divorce 
ZRPHQ«�´30��³:KHQ�\RX�KDYH�GLYRUFHG�ZRPHQ«�´31���³:KHQ�\RX�SHRSOH�GLYRUFH�ZRPHQ«
««´32� FRXSOHG�ZLWK� 6XQQDK� VXFK� DV�ZKHUH� � C««��$EGXOODK� ELQ� C8PDU�� QDUUDWHG� WR� WKH�
3URSKHW�WKDW�KH�KDG�GLYRUFHG�KLV�ZLIH�ZKLOH�VKH�ZDV�PHQVWUXDWLQJ«««�´33 Their argument 
is that these verses never give any idea that the divorce has to be before a Quazi/judge. Neither 
these verses totally exclude adjudication before a judge. When the companions reported to 
Prophet about incidents of talaqs, the Prophet has given some directions as to, what to rectify 
and how to rectify the mistakes or errors they have committed when pronouncing talaq. Isn’t 
this a judicial process to see whether there is ‘a valid divorce.’ 

��  DR. Nishi Purohit- The Principles of Mohammedan law, 2nd edn. 1998, p.183, Orient Publishing Company, 
Allahabad

��  Al-Quran 2:236
��  Al-Quran 2:232
��  Al-Quran 65:1
��  Hadith No. 5251 op.cit.



45

54th Meezan

Law Students' Muslim Majlis 2019/2020

The Traditionalists instead of interpreting the talaq laws more humanely attempts to maintain 
and continue the same old male-dominant concept. The judges, specially in India, Pakistan 
and Sri Lanka, did not have a choice but to follow the opinion of the expert in Muslim Law. 
In Moonshee Buzloor Rahim v. Laleefutoon Nisa,34 it was said that under Muslim law Talaq 
is an arbitrary act of a Muslim husband who may repudiate his wife at his own pleasure with 
or without cause. He can pronounce the Talaq at any time. It is not necessary for husband to 
take prior permission of his wife. 

According to the Traditionalists the presence of the wife at the time of pronouncement of 
Talaq is, so far as the validity of the divorce is concerned, immaterial. Jurists, as an example, 
state that if a person asks a husband if he has divorced such and such wife of his and he replies 
‘yes’ then a divorce would be effected. This establishes the fact that it is not at all necessary 
that the wife should be present at the time of divorce. 

The Calcutta High Court held that it is not necessary for the wife to be present when the 
Talaq is pronounced.35  The absence or presence of the wife does not affect the irrevocability 
of triple divorce.36 It is not necessary that the talak should be pronounced in the presence of 
the wife or even addressed to her.37  Non-communication to the wife of the pronouncement 
of Talaq by a husband does not affect the validity of a divorce if otherwise valid.38 Talaq 
pronounced in the absence of the wife take effect though not communicated to her,39 but, in 
1931 the Madras High Court took another view in Kathuyumma v. Urathel Marakkar, 40 where 
the Court said that there could be a valid talaq in the absence of wife but it would come into 
operation only from the date on which the wife comes to know of it. 

No particular formula or words have been prescribed by law for pronouncing Talaq. Any 
words can serve the purpose so long as they clearly denote the husband’s intention to divorce 
his wife. The words of divorce must indicate an intention to dissolve the marriage, e.g., "Thou 
art divorced," "I have divorced thee," or "I divorce my wife forever and render her haram 
from me."41 

It is not necessary that the repudiation should be addressed to the wife or to any person 
ZKRPVRHYHU��7KLV�¿QGV�VXSSRUW�IURP�D�SDVVDJH�LQ�al-Fatawa al-Alamgiriyah and a similar 
one in Shara’i al-Islam. The passage reads: “A person ask a man: Have you divorced your 

��  (1867) 11 MIA 551
��  Fulchand Bibee v. Nawab Ali Chaudhary (1909) 36 Cal. 184
�� Aisha Bibi v. Qadir Abrahim (1910) 3 Mad. 22;  Abdul Rahuman Mohamed Subayer  vs. Samsi Lebbe 

Marikkasr Aynool Pathuma  MMDLR (Muslim Marriage and Divorce Law Report in Sri Lanka) Vol II, 
p.55; Sara Bai v. Rabia Bai ILR (1905) Bom. 537; Aisha Bibi v. Qadir Abrahim (1910) 3 Mad. 22

�� Ma Mi v. Kallander Ammal, (1927) 29 BOMLR 772; Ahmad Kasim v. Khatoon Bibi (1932) 59 Cal. 833, 
141 I.C. 689, ('33) A.C. 27; Fulchand v. Nazib Ali (1909) 36 Cal. 184, 1 I.C. 740; Sarabai v. Rabiabai 
(1905) 30 Bom. 536 (obiter)

��  Allah Pitche -vs- Kappalneiyina Ahmadu Lebbe Avvakudy (1937) MMDLR Vol II p.50
�� Seydan Ahmed vs. Ruwaida Umma (1949) II MMDLR Vol II p. 99, Board of Quazi referred Mulla, 

Mohammadan Law 12th edn. p.246 and cases cited therein
��  AIR (1931) Mad. 647
��  Rashid Ahmad v. Anisa Khatun (1932) 59 I.A. 21
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wife?’ and he answers; ‘Yes’. She is divorced.42 Divorce given unilaterally by the husband is 
commonest form and is peculiar to Mohammadan Law, this form of talaq has to be accepted 
as being legal.43

Justice Costello held44 "Upon that point (divorce), there are a number of authorities and I have 
carefully considered this point as dealt with in the very early authorities to see whether I am 
in agreement with the mere recent decisions of the Courts. I regret that I have to come to the 
conclusion that as the law stands at present, any Mohamedan may divorce his wife at his 
mere whim and caprice." (emphasis added).

Justice Khalid, who later adorned the Supreme Court, after referring to the unbridled power of 
a Muslim husband to divorce his wife, asked: - "Should Muslim wives suffer this tyranny for 
all times? Should their personal law remain so cruel towards these unfortunate wives? Can it 
not be amended suitably to alleviate their sufferings? My judicial conscience is disturbed at 
this monstrosity."45

Does the husband has a discretionary power? 

There are two legal principles touching the subject of Talaq. One is natural justice which 
includes Nemo judex in causa sua which means ‘no-one is judge in his own cause’ and 
Audi Alteram Partem which means ‘listen to other side’. The other legal principle is the 
‘discretionary power’. 

To allow a man to determine his marriage at his sweet will or pleasure, without the consent of 
or even communication with the woman concerned, is against natural justice. Here the man 
seeking to be or purporting to be a judge in his own cause and dissolve his marriage without 
any communication with the woman or any consent on her part affecting her rights as well 
as his own. Further the wife is not heard, she is not present at the time of pronouncing talaq 
or she was not informed her of her fate. Isn’t this against the Rule of Audi Alteram Partem.?  
Erle, C.J explained the said rule in the following words: ‘Even God did not pass a sentence 
upon Adam, before he was called upon to make his defence’.46 If Allah has given the husband 
such a power with discretion, may be not without reason. ‘Allah knoweth all things”. “Allah 
hath power over all things” 

The judgments cited above were decided on the guidance of the traditionalists who referred to 
those judges their own interpretation of Muslim laws. These judgments clearly indicate that 
the husband has a discretionary power to divorce his wife at his pleasure, without a cause and 
without assigning any reason, at any time, without notice to her even after the pronouncing 
talaq, and at his whims and caprice.

��  K.N.Ahmed, Muslim law of Divorce, 2006, 3rd ed. (2006), New Delhi, p.29
��  Mst. Zohara Khatoon vs Mohd. Ibrahim AIR 1981 SC 1243,
��  Ahmad Kasim Molla vs. Khatun Bibi, (1931)ILR 59 Calcutta 833,
��  Mohammed Haneefa vs. Pathummal Beevi, 1972 Ker LT 512
��  Cooper v. Wandsworth Board of Works (1863) 143 ER 414
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Even if we agree that Allah has given him this power, surely, it cannot be without strict 
restrictions. Allah knows that man will misuse and abuse his power. When Adam was warned 
not to eat the forbidden fruit He knows that Adam will disobey. “Allah hath full knowledge 
of those who do wrongs.” The discretionary power is always interwoven with its limitations. 
Allah expects to exercise powers reasonably, impartially, in good faith, justly, fairly, and 
avoiding oppression or unnecessary injury and without violating the basic principles of 
Shari’ah. 

In this context, we see, with the dawn of the 20th century most of the Indian judges have 
changed their perception and started giving judgments in line with the basic principles of 
6KDUL¶DK��-XVWLFHV�0XQUR�DQG�$EGXO�5DKLP�DUH�WKH�¿UVW�WZR�MXGJHV�ZKR�RSHQHG�WKH�GRRUV�RI�
justice to women. They set an initiative to look into the sources of Muslim laws (Holy Quran, 
Sunna, Ijma and Qiyas) deeply and extract the correct sense to bring about a social reforms.  
A  Divisional Bench judgment of Justices Munro and Abdul Rahim in Asha Beebi vs. Kadir 
Ibrahim Rawther47  held: 

"No doubt an arbitrary or unreasonable exercise of the right to dissolve the marriage 
is strongly condemned in the Quran and in the reported saying of the Prophet (Hadith) 
and is treated as a spiritual offence. But the impropriety of the husband's conduct 
would in no way affect the legal validity of a divorce duly effected by the husband." 

Justice S.M.Sidickk of Madras High Court in Saleem Basha vs Mrs. Mumtaz Begam48 refers 
to the judgment of Justices Munro and Abdul Rahim emphasizing on the words   “a divorce 
duly effected” and states as follows:

“It may be noticed that the learned Judges Munro and Abdul Rahim, in my respectful 
opinion, advisedly used the expression "divorce duly effected" in the judgment. No 
divorce is duly effected if it is in violation of the injunction of the Quran.

It will be seen that in all disputes between the husband and the wife which it is feared 
will lead to a breach, the Judges are to be appointed from the respective people of 
WKH�WZR�SDUWLHV��7KHVH�-XGJHV�DUH�UHTXLUHG�¿UVW�WR�WU\�WR�UHFRQFLOH�WKH�SDUWLHV�WR�HDFK�
other failing which divorce is to be effected. Therefore though it is the husband who 
pronounces the divorce, he is as much bound by the decision of the Judges, as is the 
wife. This shows that the husband cannot repudiate the marriage at will. The case 
PXVW�¿UVW�EH�UHIHUUHG�WR�WZR�-XGJHV�DQG�WKHLU�GHFLVLRQ�LV�ELQGLQJ�´

The Gauhati High Court49 has observed that the correct law of Talaq as ordained by the Holy 
Quran is that (i) Talaq must be for a reasonable cause; (ii) that it must be preceded by an 
attempt of reconciliation between the husband and the wife by two arbiters, one from the 
wife’s family and the other from the husband. If an attempt fails, talaq may be effected.

��  (1910) ILR 33 Madras 22,
��  1999 (1) ALD Cri 182, 1998 CriLJ 4782
��  Musst. Rebun Nessa v. Musstt. Bibi Ayesha & others AIR 201; Gauhati 36; Rukia vs. Abdul Khalique, 

(1981) 1 GLR 375;  Zeenat Fatema Rashid vs. Md. Iqbal Anwar, 1993 (2) Crimes 853; Jiauddin ahmed vs. 
Anwara Begum, (1981) 1 GLR 358,
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 The Supreme Court of India in one of the landmark cases50 on Talaq held that a mere 
pronouncement of talaq by a husband, or a mere declaration of his intention or his acts of 
KDYLQJ�SURQRXQFHG�WDODT�ZHUH�QRW�VXI¿FLHQW�DQG�GLG�QRW�PHHW�WKH�UHTXLUHPHQW�RI�,VODPLF�ODZ�
for a divorce. In every such exercise of right to talaq, the husband is required to satisfy the 
precondition of arbitration for reconciliation and reason for talaq. The Bench reiterated that 
the husband cannot at his free will resort to any of the modes at any time without assigning 
reasons. Talaq must be for a reasonable cause and preceded by attempts to reconcile. Only if 
WKHVH�FRQGLWLRQV�DUH�VDWLV¿HG�D�WDODT�PXVW�EH�YDOLG�DQG�HIIHFWLYH��The husband does not have 
WKH�XQTXDOL¿HG�SUHURJDWLYH�ULJKW�WR�SURQRXQFH�WDODT.

Conclusion 

The science known as ijtihad (or reasoning and interpretation) was developed by Muslim 
scholars in order to understand and apply the message of the Qur’an to varying societal needs 
and conditions, and to respond to the changing needs of Muslim societies. This process is 
based not only on the Qur’an and religious tradition (Sunna), but also on reason, deduction, 
and prioritization. The following examples illustrate the use of ijtihad. 

Fifteen years after the death of Prophet, Caliph Omar ibn-al-Khattab stopped cutting off the 
hands of thieves because most of them were stealing out of necessity due to hunger, poverty, 
DQG�GURXJKW��:KLOH� WKLV�FRQWUDGLFWHG�D�YHUVH� IURP�WKH�4XU¶DQ��KH� MXVWL¿HG�KLV�GHFLVLRQ�E\�
stating that the principles of justice and fairness, which are the base or the purpose or the 
objectives of Shari’ah (Maqasid-al-Shari’ah), were supreme. 

$QRWKHU�H[DPSOH�LV�D�FDVH�LQ�ZKLFK�,PDP�0XKDPPDG�,EQ�,GULV�DO�6KD¿¶L��RQH�RI�WKH�IRXQGHUV�
of Islamic jurisprudence, gave a certain legal opinion in Baghdad. One year later he moved 
to Cairo, and in response to the same question he gave a very different opinion. Someone 
questioned him, “Oh Imam, last year in Baghdad you gave a different answer,” and he 
replied, “That was in Baghdad and this is in Cairo. That was last year and this is now.” When 
employing ijtihad, scholars considered the time, place, norms, and prevailing conditions when 
they rendered their religious advice and opinions. 

Muneer Fareed51  and Ingrid Mattson,52 are of the opinion that “the Muslim world is often 
mired in nostalgia for past glories, and traditional approaches to ijtihad often lock Muslims 
LQWR�WKH�SDVW��$Q�H[DPSOH�RI�WKLV�LV�WKH�GLI¿FXOW\�WKDW�0XVOLP�VFKRODUV�KDG�LQ�WKH�QLQHWHHQWK�
century in condemning slavery and advocating its abolition. Traditional scholars at that time 
held the view that slavery had always existed and that their laws regulating it allowed for the 
good treatment of slaves. These scholars could not imagine a world without slavery, and this 
lack of imagination prevented them from moving forward.” 

The traditional scholar are clinging on to the past and to the interpretation that suited to 
eighth and ninth century and apply the same to the present problems and create unpleasant 
environment not only among Muslims but also among non-Muslims. The questions frequently 

��  Shamim Ara vs State Of U.P. AIR 2002 SC 3551
��  An associate professor of Islamic studies at Wayne State University
��  A professor of Islamic studies and director of Islamic Chaplaincy at Hartford Seminary
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asked are: Does Islam describe woman as inferior?  And does the matrimonial code of Islam 
treat the wife as a chattel? 

Justice, V.R.Krishna Iyer, an eminent and most respected non-Muslim Judge of the Supreme 
Court of India, commenting on Islamic Law of Divorce had once observed that “a deeper 
study of the subject discloses a surprisingly rational, realistic and modern law of divorce.” 
In its original unadulterated form it indeed was rational, realistic and modern but has by 
HIÀX[�RI�WLPH�EHHQ�DZIXOO\�GLVWRUWHG�EH\RQG�UHFRJQLWLRQ��7KHUH�LV�QRWKLQJ�LQ�WKH�ODZ�RI�,VODP�
suggesting that the husband is free to exercise the power of talaq in an arbitrary and irrational 
manner, but this is exactly what Muslim men in our times are doing. While the law on divorce 
by men is in misuse, that on divorce by women is in disuse. The very humanitarian concept of 
khula has been thrown into the dustbin, giving an absolutely wrong impression that putting an 
end to a marriage is an exclusive privilege of men. Restoration of the original unadulterated 
law, on both talaq and khula, is indeed a pressing need of the hour.”

The sacred texts of Islam need to be interpreted in the light of contemporary realities and 
modern knowledge. For ijtihad to be performed successfully in a society, democracy and 
freedom of expression must prevail. Faithfulness to the text needs to be combined with creative 
LPDJLQDWLRQ� WR�SURGXFH� WKH�PRVW�HQOLJKWHQHG� UHLQWHUSUHWDWLRQV�� VXLWDEOH� IRU� WKH� WZHQW\�¿UVW�
century. Muslim scholars and leaders must have opportunities as well as responsibilities to 
lead a revival of ijtihad. Muslim scholars in the West have the freedom to think creatively 
while still being faithful to the texts, and their new interpretations could stimulate new thinking 
among the more traditional religious establishments in Muslim countries. 

One thing is very clear and that is that legal systems are always in motion, not static. They are 
DOZD\V�GHYHORSLQJ�DQG�KDYLQJ�QHZ�LQÀXHQFHV��,W�LV�WUXH�WKDW�LW�LV�PHQ�ZKR�LPSOHPHQW�GLYLQH�
laws. They are either good or awful. The sad fact is that today in the Islamic world most of the 
executors of law are of the latter category. This is because they lack the taqwa (God fearing) 
which is needed in implementing Allah’s will. Only people who fear Allah can establish law 
and justice.
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Maritime Zones of Sri Lanka
Mr. S. Selvagunapalan

Attorney-at-Law, 
Deputy Legal Draftsman,

Visiting Lecturer - Sri Lanka Law College

The area of the world’s oceans totals to  approximately 105.3 million square nautical miles, 
which represents 71 percent of the earth’s surface. A UN Secretariat compilation of maritime 
claims, indicates that at the beginning of the year 2010, 137 States claimed territorial sea of 12 
nautical miles, 77 States claimed contiguous zone of 24 nautical miles and 108 States claimed 
exclusive economic zones (EEZ) of 200 nautical miles.   

Since 1702, under the customary international law, Sri Lanka had maintained a territorial 
sea of 3 nautical miles, but in 1957, extended the territorial sea to 6 nautical miles with 
jurisdiction over a 100 nautical mile contiguous zone from the outer limit of the territorial sea 
for protection of marine resources, and in 1971 to 12 nautical miles. 

Sri Lanka expressed its consent by the signature on October 30, 1958 to the Convention on the 
Territorial Sea and Contiguous Zone, 19581. In Sri Lanka, Article 5 of the Constitution of the 
Democratic Socialist Republic of Sri Lanka2 includes the territorial waters into the territory 
of the Republic of Sri Lanka. Further, Sri Lanka enacted the Maritime Zones Law, No. 22 
of 19763 to provide for the declaration of the territorial sea and other maritime zones of Sri 
Lanka. Subsection (1) of section 2 of the Maritime Zones Law provides that the President of 
the Republic of Sri Lanka may, by Proclamation published in the Gazette, declare the limits of 
the sea beyond the land territory and internal waters of Sri Lanka which shall be the territorial 
sea of Sri Lanka. The waters on the landward side of such base-lines shall form part of the 
internal waters of Sri Lanka. 

In 1977, the President of the Republic of Sri Lanka issued and published in the Gazette,4 a 
Proclamation under the Maritime Zones Law (hereinafter referred to as the “Proclamation”) 
declaring the territorial sea, contiguous zone, exclusive economic zone, and pollution 
prevention zone. 

Sri Lanka expressed its consent by the signature on December 10, 1982 to the United Nations 
Convention on the Law of the Sea5��81&/26��DQG�UDWL¿HG�LW�RQ�-XO\�����������(YHU\�6WDWH�
has the right to establish the breadth of its territorial sea up to a limit not exceeding 12 nautical 

��  Adopted in Geneva, on 29 April 1958; Entry into force 10 September 1964; Signatories: 41. Parties: 52; 
United Nations, Treaty Series, vol. 516, p. 205.

��  It is adopted and enacted in 1978 as the Supreme Law of the Democratic Socialist Republic of Sri Lanka. 
��  Entered into force January 15, 1977.
��  Gazette Extraordinary of the Republic of Sri Lanka No. 248/1 of January 15, 1977.
��  Montego Bay, 10 December 1982; Entry into force16 November 1994; No. 31363; 
Status Signatories: 157. Parties: 161
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miles, measured from baselines6. Paragraph (1) of the Proclamation provides that the territorial 
sea of Sri Lanka shall extend to a distance of 12 nautical miles measured from the baselines 
described in paragraph (2) 7, in accordance with the provisions of the UNCLOS. 

The contiguous zone may not extend beyond 24 nautical miles from the baselines from which 
the breadth of the territorial sea is measured8. Section 4 of the Maritime Zone Law enables 
the President to declare the limits of a zone contiguous to the territorial sea and extending 
seawards from the outer limits of the territorial sea which shall be the contiguous zone of Sri 
Lanka. The Proclamation also declared that the contiguous zone of Sri Lanka extends to 24 
nautical miles seaward from the baselines from which the territorial sea is measured9.  

The EEZ shall not extend beyond 200 nautical miles from the baselines from which the breadth 
of the territorial sea is measured10. Section 4 of the Maritime Zone Law enables the President 
to declare any zone of the sea adjacent to the territorial sea, as well as the sea-bed and sub-
VRLO�WKHUHRI��WR�EH�WKH�((=�]RQH�RI�6UL�/DQND��7KH�OLPLWV�RI�VXFK�]RQH�VKDOO�EH�VSHFL¿HG�LQ�
the Proclamation. However, prior to the adoption of UNCLOS, the President of the Republic 
of Sri Lanka by the Proclamation declared that the Exclusive Economic Zone of Sri Lanka 
shall extend to the sea to a distance of 200 nautical miles from the baselines from which the 
territorial sea is measured.  

Further, Sri Lanka expressed its consent by the signature on October 30, 1958 to the Convention 
on High Seas, 195811 and the Convention on the Continental Shelf, 195812. Every coastal State 
has a continental shelf which exists ipso facto and ab initio and need not be claimed. However, 
section 6 of the Maritime Zones Law provides that the continental shelf of Sri Lanka shall 
comprise of the sea-bed and sub-soil of the submarine areas that extend beyond the territorial 
sea of Sri Lanka throughout the natural prolongation of the land territory of Sri Lanka to the 
outer edge of the continental margin, or to a distance of two hundred nautical miles from the 
base-line from which the territorial sea is measured, where the outer edge of the continental 
margin does not extend up to that distance. These provisions are similar to the provisions of 
Article 76 of the UNCLOS.

Section 7 of the Maritime Zones Law provides that the President may, by Proclamation 
published in the Gazette, declare any zone of the sea adjacent to the territorial sea, and of the 
sea-bed and sub-soil thereof, to be the pollution prevention zone of Sri Lanka. The limits of 
VXFK�]RQH�VKDOO�EH�VSHFL¿HG�LQ�WKH�3URFODPDWLRQ��7KH�3UHVLGHQW�RI�WKH�5HSXEOLF�RI�6UL�/DQND�
��  Article 3 of the UNCLOS.
��  Breadth of the territorial sea shall be measured from the low water mark of ordinary spring tides along the 

coast of the mainland and along the seaward edge of islands.
��  Article 33(2) of UNCLOS.
��  Paragraph (3) of the Proclamation published in the Gazette Extraordinary of the Republic of Sri Lanka No. 

248/1 of January 15, 1977.
��  Article 57 of UNCLOS.
��  Adopted in Geneva on 29 April 1958; Entry into force: 10 June 1964; Registration: 10 June 1964, No. 

7302; Status: Signatories: 43. Parties: 58; United Nations, Treaty Series, vol. 499, p. 311.
��  Adopted in Geneva on 29 April 1958; Entry into force: 30 September 1962; Registration: 3 January 1963, 

No. 6465; Status: Signatories: 46. Parties: 63; United Nations, Treaty Series, vol. 450, p. 11.
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by the Proclamation declared that the pollution prevention zone of Sri Lanka shall extend to 
the sea to a distance of 200 nautical miles from the baselines from which the territorial sea is 
measured.

Sri Lanka expressed its consent by the signature on October 30, 1958 to the Convention 
on Fishing and Conservation of the Living Resources of the High Seas13. The provisions 
of the Convention on Fishing and Conservation of the Living Resources of the High Seas 
incorporated into the Fisheries and Aquatic Resources Act, No. 2 of 1996 which came into 
RSHUDWLRQ�LQ������UHSHDOHG�WKH�HQDFWPHQW�VXFK�DV�WKH�¿VKHULHV�RUGLQDQFH��&KDSWHU�������WKH�
Pearl Fisheries Ordinance (Chapter 214), and Whaling Ordinance (Chapter 215). 

Sri Lanka expressed its consent by the signature on July 29, 1994, to the Agreement relating 
to the implementation of Part XI of the United Nations Convention on the Law of the Sea of 
December 10, 1982, adopted by the General Assembly on July 28, 199414�DQG�UHFWL¿HG�RQ�-XO\�
28, 1995. Further, Sri Lanka expressed its consent by the signature on October 9, 1996 to the 
United Nations Agreement for the Implementation of the Provisions of the UNCLOS relating 
to the Conservation and Management of Straddling Fish Stocks and Highly Migratory Fish 
Stocks15� DGRSWHG�E\� WKH�*HQHUDO�$VVHPEO\�RQ�$XJXVW���������DQG� UDWL¿HG�RQ�2FWREHU�����
1996.

��  Adopted in Geneva on 29 April 1958; Entry into force: 20 March 1966; Registration: 20 March 1966, No. 
8164; Status: Signatories: 35. Parties: 38; United Nations, Treaty Series, vol. 559, p. 285.

��  Came into force July 28, 1996.
��  Came into force December 11, 2001.
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*URXQGV�IRU�'LYRUFH�DQG�,WV�,QDGHTXDF\
Ms. Srinika Raigamkorale

Attorney -at-Law, 
B.A.M.S, LL.B., LL.M.

 

Introduction

Sociological view 

0DUULDJH�LV�LGHQWL¿HG�DV�WKH�+RO\�&RPPXQLRQ�EHWZHHQ�D�PDQ�DQG�D�ZRPDQ�³WLOO�GHDWK�GR�XV�
apart” by the Common Law. The institution of a family takes root subsequent to this single 
act of matrimony. It is a norm in society that a family must perform certain basic functions 
while the spouses support each other emotionally while maintaining a companionship during 
the process. 

In the Sri Lankan context, industrialization and urbanization has taken its toll on the social 
system of the country including the family unit. This could pave the way to marital instability 
resulting in constant arguments, aggression both physically and verbally, psychological 
disorders, emotional and physical separation and as a last resort ‘divorce’.1

Legal view 

In the modern context, divorce can be fault based or non-fault based. A fault based divorce 
requires proof of at least one ‘ground for divorce’. The Marriage Registration Ordinance 
(GMO) which is the general law governs the up country Sinhalese and the Tamils in relation 
to divorce. Thereby any spouse failing to prove adultery, malicious desertion or incurable 
impotency at the time of marriage fails to dissolve the marriage even though the marriage is 
already broken down. Further, there will be no room for mutually consented divorce if the 
grounds are solely based on fault.

The Sri Lankan legal system is a plural system which comprises of the general law as well 
as special laws. The three main ethnicities in Sri Lanka, the Sinhalese, Tamils and Muslims 
followed different customs prior to Western domination. Thereby the divorce was based on 
the concept of irreparable breakdown of marriage in accordance with the customary Laws. 

(QJOLVK�/DZ�WKDW�HPDQDWHG�IURP�(QJODQG�ZLWK�WKH�LQÀXHQFH�RI�WKH�&KULVWLDQ�FKXUFK�FRQVLGHUHG�
marriage to be a holy sacrament of a lifetime resulting in a system of matrimonial fault to 
opt out of it. Many countries over the world presently identify both fault based and non-
fault based divorce. Despite Sri Lanka following a strictly fault based approach to divorce, 
customary laws affecting a minority deviate from it giving rise to heated arguments pertaining 
to “one law for all”. This approach paves way to ‘shell marriages’ and marriages that are 

��  Umoh S.   H.   and Adeyemi H.  () Causes Of Divorce As Perceived By Students Of Tertiary  Institutions  
In  Kwara State Pg.1,2 available at academia.edu accessed 12.03.2020
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irretrievably broken down existing for namesake. The recent case, Gomes vs. Gomes 2gave a 
cognate base in this regard.

Grounds for divorce under Marriage Registration Ordinance3 

6HFWLRQ�������RI�WKH�0DUULDJH�5HJLVWUDWLRQ�2UGLQDQFH�LGHQWL¿HV�DGXOWHU\��PDOLFLRXV�GHVHUWLRQ�
and incurable impotence at the time of marriage as grounds for divorce. Cruelty though not a 
ground for divorce, may be a factor in determining malicious desertion. Physical ill-treatment 
per se is also not a ground for divorce, but a cause for legal separation.

In Gomes vs. Gomes Prasanna Jayawardena J stated that;

��>� @��DW�SUHVHQW�� DUH� WKH� WKUHH�JURXQGV� VSHFL¿HG� LQ� VHFWLRQ����RI� WKH�0DUULDJH�5HJLVWUDWLRQ�
2UGLQDQFH��ZKLFK�DUH�DOO� CIDXOW�EDVHG¶��7KLV� OHG�6KDUYDQDQGD�&-� WR�REVHUYH� LQ�Tennakoon 
vs. Tennakoon [1986 1 SLR 90 at p.92], citing Professor Hahlo in The South African Law 
RI�+XVEDQG�DQG�:LIH��³2XU�FRPPRQ�ODZ�RI�GLYRUFH�LV�EDVHG�RQ�WKH�CJXLOW¶�DQG�QRW�RQ�WKHC�
PDUULDJH�EUHDNGRZQ
�SULQFLSOH���������>��@�«�7KHVH�VROHO\�CIDXOW�EDVHG¶�JURXQGV�IRU�GLYRUFH�VHW�RXW�
in section 19 of the Marriage Registration Ordinance are derived from religious values which 
had prevailed in European countries and found their way into our Law with the advent of the 
colonialists to Sri Lanka.  This was illustrated when Bertram CJ, in Silva vs. Missinona, with 
KLV�XVXDO�HUXGLWLRQ��««««««��ZKLFK�UHDGV�³Moribus hodiernis sequimur ius divinum 
novi foederis, quo duetantum causae cognoscuntur,  adulterium, item malitiosa desertio.” 
DQG�WUDFHV�WKH�RULJLQ�RI�WKH�FRQFHSW�RI�CPDOLFLRXV�GHVHUWLRQ¶�WR�WKH�LXV�GLYLQXP��>CGLYLQH�ODZ¶@�
which recognises two grounds for divorce -  namely: (i) adultery and (ii) malicious desertion. 

3URIHVVRU�6KLUDQL�3RQQDPEDODP�VWDWHV�LQ�UHODWLRQ�WR�DGXOWHU\�³�>«@�WKH�HVVHQWLDO�LQJUHGLHQW�
of this offence is that it involves sexual intercourse with a person out of lawful wedlock. 
Consequently, the adulterer must necessarily be a married person irrespective of the civil status 
of the other”4.  The standard of proof required for Adultery is of the highest which is proof 
EH\RQG�UHDVRQDEOH�GRXEW�ZLWK�VSHFL¿FDWLRQ�RI�WKH�GDWH�DQG�SODFH�RI�WKH�DFW��,Q��Jayasinghe 
vs. Jayasinghe5,  Gratiaen J���GHFODUHG�WKDW�WKH�SKUDVH�³VDWLV¿HG�RQ�WKH�HYLGHQFH´�LQ�WKH�&LYLO�
Procedure Code (sec. 602) had to be interpreted by reference to English law,  and concluded 
that the same standard of proof was required was as of  in the case of a criminal Charge. The 
dictum of Lord Mac dermott in Preston-Jones vs. Preston-Jones, a house of Lords decision, 
was that “the jurisdiction in divorce involves the status of parties and the public interest 
requires that the marriage bond shall not be set aside lightly or without strict inquiry”. However, 
WKH�ZLWKGUDZDO� IURP� WKLV� DWWLWXGH� LV� UHÀHFWHG� LQ� WKH�HDUO\�FDVH�Jayasinghe vs. Jayasinghe 
is discernible in the judgment of the Supreme Court in Alarmalammal vs. Nadarajah.6 
According to Fernando J. “An action for divorce or for a declaration of nullity of marriage 
is a civil proceeding. Where, under the Civil Procedure Code, the Plaintiff is entitled to a 

��  S.C. Appeal No. 123/14
��  No.19 of 1907
��  Ponnambalam S., (1982) Law and the Marriage Relationship in Sri Lanka, Stamford Lake (PVT) LTD, 

Book Publishers, Pannaipitiya, Pg.312 
��  1954 55 NLR 410
��  1972 76 NLR 56
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GHFUHH�LQ�FDVH�WKH�LV�VDWLV¿HG�RQ�WKH�HYLGHQFH��LW�ZRXOG�VHHP�WKDW�RXU�(YLGHQFH�2UGLQDQFH�
lays down the degree of satisfaction that must be reached. It may therefore be unnecessary 
to look for guidance from other jurisdictions.” Having regard to the decision of the House of 
Lords, in Biyth vs. Biyth [(1966) 1 AllE.R.524] the court doubted the continued relevance of 
the decision in Jayasinghe vs. Jayasinghe. Thereby the Supreme Court in Dharmasena vs. 
Navarathna7 once again approved of, and followed, the ruling in Jayasinghe vs. Jayasinghe 
and proof beyond reasonable doubt was held to be necessary to establish adultery. More 
recently, however, in Pushpakumara vs. Marmet and others8 the court has stated that clear 
DQG�FRJHQW�HYLGHQFH�LV�VXI¿FLHQW�IRU�SURYLQJ�DGXOWHU\����

0DOLFLRXV� GHVHUWLRQ� GH¿QHG� DV� �WKH� GHOLEHUDWH� DQG� XQFRQVFLHQWLRXVO\�� GH¿QLWH� DQG� ¿QDO�
UHSXGLDWLRQ� RI� WKH� REOLJDWLRQV� RI� WKH� PDUULDJH� VWDWH�«� DQG� LW� FOHDUO\� LPSOLHV� VRPHWKLQJ�
in the nature of a wicked mind.9" requires the intent to terminate the marital relationship 
(animus) and the actual termination of cohabitation (factum) as necessary elements. Our law 
also recognizes constructive desertion, whereby the innocent spouse is forced by the other’s 
behaviour to leave. In Silva vs. Misinona10 it was held that a party permanently giving-up 
the matrimonial duties and responsibilities without consent of the spouse to be malicious 
desertion. However, desertion is a continuing offence and can be terminated any time by proof 
of a change of animus or factum.            

Incurable impotency at the time of marriage should be proved through medical reports. A 
curable disease bars the way for a divorce.

Apart from the above, the Civil Procedure Code paves way to divorce in two ways through 
summery procedure. A judicial separation obtained upon permission from court for a period of 
two years without any association between the parties make way to a decree of divorce. Further, 
if the parties live separately for seven years, either spouse is permitted to request the decree 
for dissolution of marriage from the court.  It is not necessary to prove the grounds relating to 
matrimonial fault according to the Code of Civil Procedure. Through these provisions policy 
makers attempted to introduce the doctrine of breakdown of marriage rather than seek the 
guilt or innocence of the parties. In Muthurani vs. Thuraisingham11 Thambaiah J. held that 
the petitioner’s adultery was not a bar for obtaining the divorce. Conversely, later judicial 
approaches deviate from this position. In Thennakoon vs. Thennakoon12 and Tennakoon 
vs. Somawathie Perera13 court declared that it is impossible to change the substantive law. 
Thereby strict interpretation of the law has interfered with the opportunity opened up in the 
Muthurani case to introduce breakdown of marriage as a ground for divorce.  

��  1962 72 NLR 419
��  2003 (2) SLR 244
��  (1924) 26 NLR 113
��  ibid
��   1984 1 SLR 381 
��  1984 2SLR 217
��  1986 1 SLR 90
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In Gomes vs. Gomes Prasanna Jayawardena J stated that;

³��>�@���,W�VHHPV�WR�PH�WKDW��««��CIDXOW�EDVHG¶�JURXQGV�VHW�RXW�LQ�6HFWLRQ����RI�WKH�0DUULDJH�
Registration Ordinance, is alien to our traditional laws which allowed for divorce to be granted 
RQ�WKH�JURXQG�RI�WKH�EUHDNGRZQ�RI�D�PDUULDJH�RU�XSRQ�FRQVHQVXV«<HW��LW�DSSHDUV�WKDW��WKHVH�
initially alien ideas based on European theological values which were introduced by the 
colonial powers, have embedded themselves into the value system of this country during 
the time Ceylon [as Sri Lanka then was] was governed by these colonial powers and persist 
unchanged, to this day and, indeed, are often espoused as our very own traditional values”.

Grounds for Divorce under Kandyan Law 

Kandyan Marriage and Divorce Act14 governs the marriage and divorce of up country 
Sinhalese. Up country Sinhalese have the option of marriage under the Marriage Registration 
Ordinance or the Kandyan Marriage and Divorce Act. The Act recognizes different grounds 
based on both matrimonial fault and irretrievable break down of marriage along with differing 
grounds of divorce for men and women. Divorce may be sought upon adultery coupled with 
incest or gross cruelty or continued and complete desertion for two years or inability to live 
together, of which actual separation from bed and board for one year is the test and mutual 
consent.

Accordingly, an application for divorce is made to the district registrar, who may use discretion 
LQ�JUDQWLQJ�RU�UHIXVLQJ�WR�JUDQW�WKH�GLYRUFH��7KXV��SURFHGXUDO�ODZ�LV�ÀH[LEOH��6LQFH��MXGLFLDO�
interference is excluded from procedural law, it can be argued that this is an informal and 
non- inquisitorial approach which is unique to Kandyan law pertaining to divorce15. Another 
unique feature of Kandyan law is that it authorizes the parties to make a joint application in 
the event they seek a divorce on mutual consent. 

Grounds for Divorce under Muslim Law 

Under Muslim Law spouses do not have equal rights to divorce. Here both fault- and non-
fault-based grounds are considered. The sect to which a Muslim belongs has a huge impact on 
the rights and duties of parties. 

7DODT��)DVDK��0XEDUDW�DQG�.KXOD�DUH���PDLQ�PHWKRGV�RI�GLYRUFH�LGHQWL¿HG�E\�WKH�0XVOLPV��
Under sections 27 and 28 of Muslim Marriage and Divorce Act16, husband shall follow the 
second schedule and wife shall follow the third schedule for obtaining a divorce.             

‘7DODT’, is the ‘dissolution of marriage effected by the husband making a pronouncement to 
the effect that the marriage is dissolved’. The husband here should inform his intention of 
dissolving the marriage to the Quazi (judge of the Quazi court) after which the Quazi attempts 
to reconcile the matter, failing of which, the Quazi registers the divorce as Talaq. According to 
the 3rd rule of the Schedule, no reason is required to register Talaq thereby giving recognition 
��  No. 44 of 1952
��  Ekanayaka E. M. Y. G., (Aug. 2016) Rethinking The Grounds For Divorce In General Law Of Sri Lanka:  

A Comparative Analysis, International Journal of Business, Economics and Law, Vol. 10, Issue 4
��  No. 13 of 1951
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to the concept of breakdown of marriage. 

Fasah divorce is the divorce by the wife in Muslim law. The wife can submit the application 
for divorce indicating the ground for divorce to the Quazi under section 28. Rule 10 of the third 
Schedule requires the Quazi to investigate the real reasons for divorce only upon receiving 
the wife’s consent. Failure or inability of the husband to provide support, malicious desertion, 
cruelty and ill-treatment, "continued dissension and quarrels", husband's leprosy, husband's 
insanity and impotence are recognized as grounds for divorce under some sects. Failure to 
maintain and desertion are the most common grounds for Fasah divorce. The Quazi must serve 
notice of the hearing for divorce on the husband. The wife's evidence must be corroborated by 
at least two witnesses, the failure of which may be incurable to the case. Maximum efforts at 
reconciliation should fail to grant Fasah divorce. 

Khula the other form of divorce which requires the wife in need to dissolve the marriage to 
make an agreement to return the Mahr (Dowry given by husband at the time of marriage) 
and compel her husband to pronounce Talaq. Through this divorce the wife does not expect 
reasons for divorce.              

‘Mubarat’ is a form of divorce based on mutual consent of the parties. If the parties cannot 
continue the marriage life happily and peacefully, parties are allowed to dissolve the marriage 
and register it as ‘Mubarat’. It is not expected to prove matrimonial fault or breakdown of 
marriage17. 

Grounds for Divorce in other jurisdictions 

Many jurisdictions have recognized and introduced marriage breakdown as a ground for 
divorce instead of the ancient fault based system. 

 a) English Law 

The Divorce Reforms Act of 1969, later replaced with the Matrimonial Causes Act of 1973, 
introduced the concept of irretrievable breakdown of marriage as a ground for divorce. Under 
section 1(1), decree of divorce may be granted to either party by the court on the ground 
that the marriage has broken down where the petitioner has to prove that the marriage had 
broken down irretrievably based on the grounds which are stated in section 1(2); as  (a) 
The correspondent had committed adultery and the petitioner found it intolerable to live 
with the respondent; (b) The respondent had behaved in such a way that the petitioner could 
not reasonably be expected to live with the respondent; (c) The respondent had deserted the 
petitioner for a continuous period of at least two years immediately preceding the presentation 
of the petition and the respondent consented to a decree being granted.;(d) The parties to the 
marriage had lived apart for a continuous period of at least two years immediately preceding 
the presentation of the petition and the respondent consented to a decree being granted; (e) 
7KH�SDUWLHV� WR� WKH�PDUULDJH�KDG� OLYHG�DSDUW� IRU�D�FRQWLQXRXV�SHULRG�RI�DW� OHDVW�¿YH�\HDUV�
immediately preceding the presentation of the petition.   

��  Ekanayaka E. M. Y. G., (Aug. 2016) Rethinking The Grounds For Divorce In General Law Of Sri Lanka:  
A Comparative Analysis, International Journal of Business, Economics and Law, Vol. 10, Issue 4
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b) South African Divorce Law 

South Africa followed the ‘fault based’ grounds for divorce until 1979 where the decree was 
granted upon grounds of matrimonial fault. These grounds comprised of; adultery, malicious 
desertion, incurable insanity for not less than seven years and imprisonment of the defendant 
IRU�DW�OHDVW�¿YH�\HDUV�DIWHU�WKH�VSRXVH�KDV�EHHQ�GHFODUHG�WR�EH�D�KDELWXDO�FULPLQDO��

According to Wille, “Severe criticism of the shortcomings of the old divorce law led to an 
investigation by the South African Law Commission.”. The passing of the Divorce Act No.70 
of 1979 was a turning point in the arena of divorce by letting go of the archaic “fault based” 
system and introducing the ground of irretrievable breakdown of the marriage where the 
&RXUW� LV� VDWLV¿HG� WKDW�� ³the marriage relationship between the parties has reached such a 
stage of disintegration that there is no reasonable prospect of the restoration of a normal 
marriage relationship between them.” - vide:  section 4 (1) of the Act.   

Thereby the 1979 Divorce Act introduces 2 grounds for divorce: Irretrievable breakdown of 
marriage and mental illness or the continuous unconsciousness of either spouse, as grounds 
for divorce.                                                   

According to Section 4(2) proof of irretrievable breakdown may include the parties not living 
together as husband and wife for a continuous period of at least one year immediately prior to 
the date of institution of the divorce action or that the defendant has committed adultery and 
WKDW�WKH�SODLQWLII�¿QGV�LW�LUUHFRQFLODEOH�WR�FRQWLQXH�PDULWDO�UHODWLRQVKLS�RU�WKH�GHIHQGDQW�KDV�
been declared a habitual criminal and is undergoing imprisonment. 

Irretrievable breakdown of marriage would not serve as a loophole to a party who leisurely 
decides to get a divorce from the Court.

Proof of an irretrievable breakdown of marriage is required by both the Divorce Act of South 
Africa and the Matrimonial Cause Act of England as a prerequisite for the award of a decree 
of divorce. Consequently, the court is the ultimate arbitrator so as to ensure that only a union 
which is completely and hopelessly broken down obtains judicial sanction. 

South African Law dictates that “A decree of divorce shall not be granted until the court is 
VDWLV¿HG�WKDW�WKH�SURYLVLRQV�PDGH�RU�FRQWHPSODWHG�ZLWK�UHJDUG�WR�WKH�ZHOIDUH�RI�DQ\�PLQRU�
RU�GHSHQGHQW�FKLOG�RI�WKH�PDUULDJH�DUH�VDWLV¿HG�IDFWRU\�RU�DUH�WKH�EHVW�WKDW�FDQ�DIIHFW�LQ�WKH�
circumstances.” [Sec. 6 (1)] 

Kuruger vs. Kuruger (1980 (3) S.A. 283), a South African decision, highlights the discretionary 
power of court in permitting a divorce to a marriage that serves no useful purpose even though 
one spouse objects to such termination.

It is very important to realize that both the English and South African legal systems award the 
decree of divorce if there is cogent proof of a total breakdown in the marital union and not for 
private agreements or unilateral desires of the parties.
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(c) Indian Law

According to section 13 of the Hindu Marriages Act, 1995 and section 27 of the Special 
Marriage Act, 1954 an aggrieved spouse may obtain a non-consensual divorce upon 
establishing proof of adultery, cruelty, desertion exceeding 2 years and other limited and 
VSHFL¿F�JURXQGV��6HFWLRQV���%�DQG����RI�WKH�+LQGX�0DUULDJHV�$FW�DQG�6SHFLDO�0DUULDJH�$FW�
respectively provide for a consensual divorce with no fault if the spouses had lived separately 
for a period exceeding 1 year and satisfy the Court that the two spouses “have not been able 
to live together and that they have mutually agreed that the marriage should be dissolved..” 

C,UUHWULHYDEOH�EUHDNGRZQ�RI�PDUULDJH¶� LV� QRW� D�JURXQG� IRU�JUDQWLQJ�GLYRUFH� LQ� ,QGLD�� EXW� D�
continuation of an irretrievably broken-down marriage is akin to ‘cruelty’ which is statutorily 
recognized in India as a ground for divorce.18 

In Jordan Diengdeh vs. S.S. Chopra [AIR 1985 SC 935 at p.940-941], the Supreme Court 
of India stated, “It appears to be necessary to introduce irretrievable break down of marriage 
and mutual consent as grounds of divorce in all cases. The case before us is an illustration of 
a case where the parties are bound together by a marital tie which is better untied. There is no 
point or purpose to be served by the continuance of a marriage which has so completely and 
signally broken down.”

Reforms for grounds for divorce

The concept of divorce introduced in 1907 to Sri Lanka is deemed to be unsuitable in the 
modern context. Even though a Matrimonial Causes act was proposed by the Law Commission 
in 2007, it still exists as a draft and has not made its way to an Act.

Accordingly, it is believed that a no fault approach may give rise to a good relationship 
between the parties inspite of the breakdown of marriage which is not possible presently 
VLQFH�WKH�SDUWLHV�DUH�FRPSHOOHG�WR�SRLQW�WKHLU�¿QJHUV�DW� WKH�RWKHU�RQ�WKHLU�VHDUFK�IRU�D�ZD\�
out. Clause 3 of the abovementioned Bill reads as follows: any party to a marriage may, on 
a plaint presented thereof, seek to have such marriage declared dissolved on the ground that 
the marriage has broken down irretrievably.  

Prasanna Jayawardena J in Gomes vs. Gomes stated that;

..[ ]..on an application of the prevailing principles of law to the facts of this case, this appeal 
must be dismissed. The outcome is that the wife must be denied the divorce which she 
has sought for 17 years and be compelled to remain in what she believes is an unhappy 
DQG�XQIXO¿OOLQJ�PDUULDJH��7KH�KXVEDQG�LV�OHIW�RQO\�ZLWK�ZKDW�DSSHDUV�WR�EH�WKH�S\UUKLF�
victory of an empty marriage.  

Proving fault could lead to dire circumstances on the aspect of custody of children where the 
court more often than not grants the custody of the child to the innocent spouse of the divorce 
case even though the best interests of the child may suggest otherwise. Thereby the fault 
based system affects not only the spouses but also the rights of the children.

��  Bhagat vs. Bhagat AIR 1994 SC 710 and Romesh Chander vs. Savitri AIR 1995 SC 851
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Conclusion 

The existing divorce laws of Sri Lanka have not succeeded to remedy the situation where the 
marital relationship fails since it does not recognize the concept of divorce based on mutual 
consent or breakdown of marriage. No mechanism exists to remedy a situation in the absence 
of matrimonial fault unless such fault is fabricated. 

Even though the Sri Lankan laws aid in keeping the divorce rate low it does not serve the 
real purpose of marriage or of safeguarding it. Divorce cases are taken up in the District court 
which functions according to adversarial judicial procedure where the parties must prove 
the other’s matrimonial fault to get away with marriage. It is an arguable fact that if the 
breakdown of marriage concept is to be introduced to the law, the procedure of court should 
be shifted to an inquisitorial system for the expected outcome to occur.     

,Q� RUGHU� WR� REWDLQ� VSHFLDOL]DWLRQ� DV� ZHOO� DV� HI¿FLHQF\� WKH� IDPLO\� &RXUWV� VKRXOG� DOVR� EH�
introduced to the inquisitorial judicial system. Right to privacy should also be highly ensured 
in such institutions by hearing matters in private to protect the dignity of parties.  
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Introduction

Incidents that have unfortunately plagued the world for decades but became more pronounced 
RYHU� WKH� ODVW���\HDUV�RU� VR�� VKRZ�DQ� LQFUHDVLQJ� µHPSKDVLV¶� IRU�SROLWLFDO�YLROHQFH�ÀDYRXUHG�
by faith, culture, and identity where the world is seen through a singular lens of ‘good’ and 
‘evil’ and an ‘us’ vs. ‘them’ attitude.  This unhealthy unipolar view, congruent to a ‘Clash of 
Civilization’ concept, has led to ambiguities and complexities with regards to the perception 
RI�FXUUHQW�JOREDO�FRQÀLFWV�DQG� WKH�SLYRWDO� UROH�SOD\HG� LQ� WKH�SRSXODU�PRELOLVDWLRQV�DJDLQVW�
the West from sections of disaffected third world opinion. In particular, one key source of 
WUDQVQDWLRQDO�FRQÀLFW�KDV�VWHPPHG�IURP�WKH�ULVH�RI�SROLWLFDO�,VODP�DV�D�IRUFH�LQ�LQWHUQDWLRQDO�
relations, the end of the cold war and the emergence of distinct tensions between western 
countries with a Christian heritage and countries around the world, with a distinct Muslim 
heritage.  

2IWHQ��RQH�RI�WKH�NH\�FDWDO\VWV�IRU�WKHVH�JOREDO�FRQÀLFWV��DQG�HWKQLF���IDLWK�LGHQWLW\�YLROHQFH�
that stems from them, is the issue of poverty  and  the process of allocation of resources, which 
perpetuates the view through this singular lens and ensures that a vicious cycle of competition 
is generated and maintained.  Many will argue though, that in the globalising world of today, 
VXFK� ULYDOU\�� FRPSHWLWLRQ�� FRQÀLFW�� DQG�XOWLPDWHO\� YLROHQFH� LV� D� QHFHVVDU\� WRRO� WR� SUHVHUYH�
the ‘values of freedom’.   However, the violence we have seen to date has been perpetuated 
from deeply delusive and divisive assumptions of single exclusive identities by sectarian 
DFWLYLVWV��ZKR�ZDQW�SHRSOH� WR� LJQRUH�DOO� DI¿OLDWLRQ�DQG� OR\DOWLHV� LQ� VXSSRUW�RI�RQH� VSHFL¿F�
identity. Such exclusive identities are negative, stressing difference rather than belonging and 
‘opposition to’ rather than ‘support for’ something. Unfortunately, whilst faith may rarely be 
WKH�RULJLQDO�VRXUFH��LW�RIWHQ�EHFRPHV�WKH�DUHQD�LQ�ZKLFK�FRQÀLFWV�DUH�SOD\HG�RXW���7KH�UHVXOW�
LV�WKDW�FRQÀLFWV�PDQLIHVW�WKHPVHOYHV�LQWR�UXPRXU��KHDUVD\��DQG�JHQHUDOL]DWLRQ�ZKLFK�DUH�WKH�
¿UVW�VWHSV�WRZDUGV�WKH�VWHUHRW\SLQJ�RI�SHRSOH��WKHLU�IDLWK��WKHLU�FXOWXUH��DQG�LGHQWLW\��DQG�WKH�
denial of a diverse, lived reality, the opposite of respect, understanding, and acceptance. As a 
consequence, faiths (beliefs, culture, and identity) become judged by the attitudes and actions 
of small and aberrant minorities.  

It is precisely in this scenario with the world experiencing such kind of turmoil, that there 
DUH�FDOOV�IRU�QHZ�VROXWLRQV���:LWK�WKH�FROODSVH�RI�VRFLDOLVP��DQG�QRZ�ZLWK�WKH�JOREDO�¿QDQFLDO�
crisis, an apparent sign of the failure of capitalism, this search for the new solutions has 
LQWHQVL¿HG�WR�ORRN�IRU�DQVZHUV�RXWVLGH�WKH�ER[�WKDW�ZLOO�DGGUHVV�WKH�WXUPRLO�DQG�WKHLU�FDXVHV���

Nobel Laureate Professor Amartya Sen’s premise in his book ‘Identity and Violence’ is 
that the key to good citizenship and social cohesion is the encouragement and retention of 
multiple identities. People have several enriching identities: nationality, gender, age, parental 
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EDFNJURXQG�� DQG� UHOLJLRXV� RU� SURIHVVLRQDO� DI¿OLDWLRQ�� 7KH\� LGHQWLI\� ZLWK� GLIIHUHQW� HWKQLF�
groups and races, towns, or villages they call home, sometimes football teams; they speak 
different languages, which they hope their children will retain, and love different parts of their 
countries. It is the recognition of this plurality and the searching for commonalities within this 
pluralism that will lead to greater respect and ultimately understanding and acceptance. 

Thus, these new solutions will have to challenge people to accept diversity and create equal 
opportunities for diverse communities, ethnicities, traditions, cultures, and faiths.  The new 
solutions will also have to take into account  the existence of multiple identities which adds  
a richness and variety to diversity and pluralism as part of a common wealth that needs to be 
celebrated in the global civil society and integrated into life as a positive force for development.  

The role of faith and spirituality in particular in the search for new solutions will be very 
important as it offers simple and easy access to communities (strong in their spiritual and faith 
teachings) and a simple language to express the commonalities of existence and create the 
prerequisites for forgiveness, respect, understanding, and acceptance.  Whilst dialogues are a 
beginning, it is important that engagement goes beyond this, engaging practically with faith 
OHDGHUV�DQG�FRPPXQLWLHV��WR�KHOS�UHVROYH�DQG�DYRLG�FRQÀLFW�DQG�DFKLHYH�JDLQV�WKDW�PDNHV�D�
difference to people’s lives. 

This paper will examine cross faith / cultural initiatives to work together across national 
DQG� UHOLJLRXV�ERXQGDULHV�� WKHUHE\�SURYLGLQJ�D�SRWHQWLDO� VLJQL¿FDQW� DQWLGRWH� WR� FRQÀLFW� DQG�
WKH�SHUFHSWLRQV�ZKLFK�IXHO� LW�� � � � ,�ZLOO�¿QDOO\�H[DPLQH�VRPH�RI� WKH�OHVVRQV�OHDUQW�IURP�WKH�
SDUWQHUVKLS�DPLGVW�VLJQL¿FDQW�FKDOOHQJHV�DQG�OLPLWDWLRQV�EHIRUH�SURYLGLQJ�VRPH�VXJJHVWLRQV�

Creating a New Environment

At the Commonwealth Peoples’ Forum, held in Kampala (Uganda), November 2007, 
WKH� FRPPXQLTXp� WKDW�ZDV� LVVXHG� WR�+HDGV� RI� JRYHUQPHQW� FDOOHG� IRU� SURJUDPV� WR� VXSSRUW�
intercultural, inter, intra, and cross faith exchange to build understanding and cooperation 
IRU� MRLQW� ZRUNLQJ� RQ� GHYHORSPHQW� DQG� JRYHUQDQFH�� � 7KH� FRPPXQLTXp� UH�HPSKDVLVHG� WKH�
focus of the Commonwealth that was agreed in 2005 to focus on the promotion of mutual 
understanding and respect among all faiths and communities within it. 

%\� LVVXLQJ� WKH�FRPPXQLTXp�� WKH� IRUXP�UHFRJQLVHG� WKH�QHHG� WR�PRYH�DZD\� IURP� MXVW�SXUH�
interfaith dialogue and networking, to a more grass roots centred partnership of practical 
action between and within communities of faith, ethnicity, and culture.

In an age of mistrust and suspicion, the challenge is how can such a partnership be created and 
VXVWDLQHG"�0LVWUXVW�LV�RIWHQ�EDVHG�RQ�LJQRUDQFH�DQG�MXVWL¿HG�JULHYDQFHV�DQG�KHQFH��WKHUH�DUH�
four requirements needed to reduce this:

• Intellectual empathy 
• Rationality 
• Faith in oneself and others 
• Spirituality 
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,QWHOOHFWXDO� HPSDWK\� HQVXUHV� WKDW� SHRSOH�ZKR� DUH� LQ� FRQÀLFW�ZLWK� HDFK� RWKHU�ZLOO� KDYH� WR�
DFNQRZOHGJH�DQG�XQGHUVWDQG�WKDW�HYHU\RQH�KDV�MXVWL¿HG�JULHYDQFHV���5DWLRQDOLW\�DQG�IDLWK�LQ�
one’s self and others will help us to intellectually disagree with someone’s view, analysis or 
policy without doubting their sincerity and loyalty.  Spirituality will be the glue that binds the 
factors together in a spirit of ethics, morals, and basic humanity so that at the very base of the 
argument, one agrees to disagree. 

These factors will ensure that any dialogue is undertaken in a spirit of mutual tolerance, ac-
knowledgement, forgiveness, and non-retaliation so that people move towards respecting, 
understanding, and accepting one another's differences in an atmosphere of justice and equal-
ity. To ignore the role that faith can play in creating this spirit is to do so at one’s peril. Faith 
is embedded in cultures and communities whilst spirituality is part and parcel of everyday 
OLIH��,QGHHG�PDQ\�SHRSOH�LQ�UXUDO�SDUWV�RI�WKH�ZRUOG�ZRXOG�QRW�¿QG�WKH�GLVWLQFWLRQ�EHWZHHQ�
‘culture’ and ‘faith’ meaningful and would reject any attempt to denigrate the issue of spir-
ituality. Historically, spiritual heritage has provided humanity the capacity for personal and 
VRFLDO�WUDQVIRUPDWLRQ��:KDW�RQH�¿QGV�LV�WKDW�SHRSOH�WDNH�D�ORW�RI�KHDUW�IURP�WKHLU�VSLULWXDOLW\�
DQG�WKH�FRQFHSW�RI�VSLULWXDOLW\�ZKLFK�FDQ�EH�GH¿QHG�DV�WKH�KLJKHU�YDOXHV�DQG�HWKLFV�WKDW�FRQ-
cern human nature and purpose, leading to peace and harmony with one and others. Thus, 
this can be used as a door towards building understanding based on common features in a 
language understood by most people and setting the agenda for creating a new environment. 
Thus, creating this new environment will entail building bridges of understanding tolerance 
and solidarity across civilizations, cultures, and people and being resolute in the pursuit of 
interfaith dialogue and cooperation.

In fact,  a conference held at the UN on November 13, 2008 organised by King Abdullah of 
Saudi Arabia, appropriately called ‘Culture of Peace’ looked  at this very concept of creating 
a new environment by the promotion of Inter-Religious and Inter-Cultural Dialogue, Under-
standing, and Cooperation for Peace. The conference examined the need to build tolerant 
societies and durable peace by restoring values of compassion, solidarity and encouraging the 
promotion of dialogue amongst the different forums available in all cultures. The conference 
noted that achieving a culture of peace required effort from “the forces that hold our societies 
together”, which also included religious beliefs, among other worldviews and focussing on 
WKH�VKDUHG�YDOXHV�RI�WKHVH�UHOLJLRQV�DQG�QRW�RQ�WKH�GLIIHUHQFHV��7KH�¿QDO�GHFODUDWLRQ�RI�WKH�
conference emphasized the ‘importance of promoting dialogue, understanding, and tolerance 
as well as respect for all religions, cultures, and beliefs’, whilst expressing concern over 
‘serious instances of intolerance, discrimination, expressions of hatred, and harassment of 
minority religious communities of all faiths’.  So faith it seems matters!!!!!

Whilst the conference was evidence of perhaps a political resolve to establish a ‘culture of 
peace’, efforts will be required at all levels within society to ensure that the resolve goes be-
yond the rhetoric. The question is how?

The Role of Faith

7R�DFKLHYH�D�FXOWXUH�RI�SHDFH��ZLOO�PHDQ�DGGUHVVLQJ�FRQÀLFW�DQG�LWV�URRW�FDXVHV�DQG�¿QGLQJ�
YLDEOH�SUDFWLFDO�VROXWLRQV��2IWHQ�\RX�ZLOO�¿QG�WKDW�WKH�URRW�FDXVHV�RI�FRQÀLFW�DUH�LQWHUWZLQHG�
with poverty and injustice. Cultural and social factors (and sometimes the absence of such 
IDFWRUV���DV�ZHOO�DV�IHDWXUHV�RI�WKH�SROLWLFDO�HFRQRP\�DUH�LPSRUWDQW�LQ�XQGHUVWDQGLQJ�FRQÀLFW�
today.  More direct is the relationship of poverty with inequality (particularly economic 
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inequality) and the direct relationship between economic inequality and violence. Poverty, 
inequity, and social injustice are matters of conscience and demand a systematic and vigorous 
response. Development is this process of establishing this response by reaching the alienated, 
polarised, and marginalised.  It is widely recognised that civil society plays a key role within 
the whole development process. In whatever context of work that is undertaken by civil society 
be it, the promotion of dialogue and cultural exchange; or lobbying for better education or 
health care; or campaigning for gender equality; or demanding action related to non-violent 
UHVROXWLRQ�RI�FRQÀLFW�RU�WUDGH�MXVWLFH��LW�LV�DSSDUHQW�WKDW�LQ�PRVW�FDVHV��IDLWK�VHHPV�WR�SOD\�DQ�
important part.  This is no doubt fed by the context of a spiritual relationship between faith 
and development where many of the world’s faiths encourage basic charity and to stand up 
WR� DGGUHVV� WKH� LQMXVWLFHV� RI� WKH� SRRU� DQG� GRZQWURGGHQ� �WKH� ¿UVW� WHQHW� RI� WKH� GHYHORSPHQW�
GRFWULQH���DV�D�ZD\�RI�VSLULWXDO�SXUL¿FDWLRQ�DQG�HQOLJKWHQPHQW���

In addition, many faith communities are tied together across national boundaries, which have 
appeared or crystallised long after the faith community emerged. Globalisation has been 
problematic, at one level challenging the concept of the very sacrosanct idea of the ‘nation 
VWDWH�ERUGHU¶��7KH�ÀRZ�RI�LQIRUPDWLRQ�DQG�KXPDQV�UHVSHFWV�QR�ERUGHUV��7KLV�PHDQV�WKDW�WKH�
faith communities themselves often feel united by mutual concerns and values, which are 
sometimes at odds with national policies or even global concerns. Thus, faith organisations have 
been seen at the forefront of initiatives aimed at helping to achieve increased tolerance, social 
cohesion and understanding or via aid, relief and the delivery of social and welfare services 
contributing to international development. The role of spirituality in better understanding and 
responding to the causes of religious extremism and violence is a potentially rich terrain.

So, the questions that are being asked now are: Why is there such a need and concern in this 
GD\�DQG�DJH�IRU�VXFK�LQLWLDWLYHV�DQG�GLUHFWLYHV"�+RZ�GRHV�WKLV�¿W�LQ�ZLWK�ZKDW�KDV�EHHQ�ODUJHO\�
a faith free arena? 

Faith Based Organisations (FBOs) have long been serving the poor and the downtrodden and 
are pillars of their communities all over the world. They are linked inextricably with reducing 
poverty and in their own myriad ways, have been working towards meeting the MDGs set at 
the Millennium Summit of the UN. They are also linked through family, worship, economic 
ties, and joint heritage, across the globe.  FBOs are often at the heart of the most trouble 
SODJXHG�DQG�ZDU�WRUQ�DUHQDV��ZRUNLQJ�LQ�GDQJHURXV�DQG�GLI¿FXOW�FRQGLWLRQV��DORQJVLGH�PDQ\�
secular organisations, but working with a higher spiritual zeal.  

0DQ\�)%2V�RSHUDWH�ZLWK�D�VSLULW�RI�VHOÀHVVQHVV��]HDO��DQG�SDVVLRQ��,W�LV�WKLV�³YROXQWHHULVP´�
that so very often gives them credibility and the capacity to demonstrate through practice, the 
very ideas of self-help and self-reliance. And it can be hugely effective.  FBOs are generally 
apolitical and determined to serve the local community. They also tend to pursue policies of 
reconciliation, rather than engaging with the damaging politics of blame.  They tend to be 
seen at their best when responding to the demands and pressures of a local community, where 
WKH\�FDQ�RSHUDWH�ZLWK�ORFDO�NQRZOHGJH�WR�DGGUHVV�VSHFL¿F�FRPPXQLW\�SUREOHPV��%XW�WKH\�DUH�
not a panacea, and can sometimes be justly accused of parachuting in, sometimes, literally, 
and leaving no sustainable footprint- no link. 
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FBOs have traditionally been able to demonstrate that what is often required are initiatives 
albeit small, that will collectively change the overall global context - small steps if you like. 
It is these transformations that grow out of listening to the needs of a local community and 
forging partnerships with those communities or with other civil society agencies. In this 
respect, many FBOs can and have served as models for secular organisations, which are 
seeking to operate at a community level, whether in the provision of development assistance, 
in the promotion of dialogue or the facilitation of peace, and understanding.

Within the established body of literature which now explores the role of faith-based 
organisations in promoting international development, there is a tentative recognition of their 
VSHFL¿F�UROHV�LQ�WKH�SURYLVLRQ�RI�KXPDQLWDULDQ�DVVLVWDQFH�LQ�WKH�FRQWH[W�RI�QDWXUDO�GLVDVWHUV�
RU�FRQÀLFWV��,QWHUQDWLRQDO�1*2V��IRU�LQVWDQFH��FKDQQHO�DQ�HVWLPDWHG�����EQ��LQ�HPHUJHQF\�RU�
humanitarian aid, and FBOs feature prominently among their numbers (Riddell 2007: xv & 
316). Six of the 15 NGOs or NGO coalitions represented on the board which oversees the 
63+(5(�+XPDQLWDULDQ�&KDUWHU��IRU�LQVWDQFH��KDYH�DQ�H[SOLFLW�IDLWK�EDVHG�HWKRV�DV�GR�¿YH�RI�
the 13 NGOs which constitute the UK Disasters Emergency Committee (DEC). Religious 
discourse has long been characterised by a concern for the immediate welfare of humankind 
and FBOs play an important role in mobilising the support of millions of people for whom 
religious values underpin their concern for their neighbours in the global village. FBOs can 
SOD\�D�SDUWLFXODU�UROH�ZKHUH�RYHUW�FRQÀLFWV�RU�OHVV�RYHUW�LQWHU�JURXS�JULHYDQFHV�DUH�H[DFHUEDWHG�
by religious tensions, especially in bridging social or political divides with distinct religious 
dimensions. 

Despite this involvement, there has been a certain reluctance to recognise and acknowledge 
this and subsequently engage with faith organisations on such measures, with much of the 
rhetoric of ‘engagement with faith’ being done in the realms of inter faith forums.  Whilst 
these have their importance and role to be played, it is increasingly being felt that these forums 
DUH�OLPLWHG�LQ�PDQGDWH��VFRSH�DQG�VSKHUH�RI�LQÀXHQFH�ZLWK�YHU\�OLWWOH�LQWHUHVW�LQ�PRXOGLQJ�WKH�
basic tenet of faith into organised development practices. 

This reluctance stems from the fact that despite faith communities and FBOs being highly 
DFWLYH�LQ�PDQ\�¿HOGV�VXFK�DV�VRFLDO�VHUYLFH��KHDOWKFDUH��HGXFDWLRQ��KXPDQ�ULJKWV�DQG�\RXWK�
GHYHORSPHQW�HWF���WKHUH�LV�D�FKDUDFWHU�WR�WKH�UHOLJLRXV�SOD\LQJ�¿HOG�WKDW�FRPSOLFDWHV�PDWWHUV��
The faith communities, whether they are numerous and powerful; a minority struggling for a 
YRLFH��RU�HYHQ�DQ�LQÀXHQWLDO�WLQ\�FDGUH��KDYH�XQGHQLDEO\��DV�VWURQJ�D�KLVWRU\�RI�LQWHUQHFLQH�VWULIH�
and struggle as they do of cooperation and collaboration. Thus, it is against this framework of 
potential inter and intra disagreement and division, that there is a need to engage with FBOs 
and build and sustain links with them.  In addition, there should be linking between and within 
faith communities-and certainly faith hub, to faith hub, rather than focussing on inter-faith 
networks, who to some degree are already converted.

The “Engaging With Faith” report, drawn up on behalf of The Commonwealth Foundation, by 
Professor Ian Linden and Andrew Firmin, recommends exactly this,  that we should strive to, 
“support joint working between inter faith networks, by promoting North-South, South-South 
linking, sharing of practice and focused exchanges.”  
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So, what is the role of Faith Communities in sustaining international links and - vice versa- 
what has been the role of International links in sustaining faith communities? And what can 
FBOs and other Faith Community representation do, to build on their record of often reactive 
DVVLVWDQFH��WR�SURPRWH�VXVWDLQDEOH�DQG�PXWXDOO\�EHQH¿FLDO�OLQNV"

The notion of partnership though is that in reality no organisation can operate in isolation in 
today’s complex world. The partnerships are about encouraging institutions to work across 
traditional boundaries to enhance their core competencies.

Genuine cross cultural, inter faith partnerships, give back to both donors and recipients, who 
realise that cultural contacts alter fundamentally the way in which they interact, giving them 
the power and strength to work cooperatively.

On the whole, Faith Based Organisations which work at grass roots levels, make ideal partners 
for linking activity. They are self-reliant, capable of harnessing a community’s manpower, 
skills, and resources. They serve very often as role models; variously taking a stand against 
corruption, developing infrastructure, delivering “sharp end” programmes and offering relief, 
healthcare and educational resources- where they would not otherwise be found.

The story of Tau Sen, the master musician at the court of the Mogul Emperor, Akbar is an 
H[DPSOH�RI�SDUWQHUVKLSV��+H�KDG�VRPH�¿IWHHQ�PXVLFDO�LQVWUXPHQWV�LQ�WKH�(PSHURU¶V�FKDPEHU��
which he had tuned to one frequency. Upon playing just one instrument’s musical note, the 
other fourteen started to resonate, to the astonishment and delight of the audience. Ideally, this 
story can serve well as a metaphor for how communities can work in harmony to achieve an 
enlightened result. 

Not everyone sees it that way. Certainly not every faith community is tuned to the same 
frequency, indeed, not every faith community has achieved harmony within itself but an 
opportunity exists through the promotion of linking to faith communities, to harness more 
cross-community collaboration, in the interests of peace, tolerance and wellbeing. 

Various religions have been present in many Southern countries for thousands of years. They 
operate as a community within a cultural, social, and political network which is unsurpassed 
by any other community / network.  The FBO has the opportunity to ‘plug into’ this network, 
thus providing it with an immediate entry point to communities.   However, unless interfaith 
dialogue can produce something tangible for communities in the front line then peace and 
tolerance will not come from the grassroots.   As has been said many a time by people “if 
you can’t feed your hungry children or afford to buy medicines for them, statements that we 
should all live together mean nothing.  I will be looking for someone to blame”. 

Thus, the key to the issue of respect and understanding as well as inter-religious co-operation 
and social cohesion is the question of how individuals and groups of individuals relate to each 
other. The way people and communities relate to one another is changing all the time. 
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Conclusion

Faith identities will continue to be part of the picture and faith-based organisations will 
continue to thrive as part of civil society.  Virtually all faiths, however different they may be 
theologically, have a common purpose which is to serve humanity and aid the disadvantaged. 
7KXV�� IDLWK� UHSUHVHQWV� D� VLJQL¿FDQW� SLOODU� RI� JUDVVURRWV�� UHOLHI� DQG� GHYHORSPHQW�ZKLFK� KDV�
remained side-lined due to its potentially sensitive nature. Thus, strategies to work with civil 
society must be inclusive and also involve faith-based organisations.  

Faith-based humanitarian agencies also have an important role to play in responding to natural 
GLVDVWHUV�DQG�FRQÀLFWV��LQ�VLJQL¿FDQW�SDUW�EHFDXVH�RI�WKH�WUXVW�YHVWHG�E\�ORFDO�FRPPXQLWLHV�LQ�
ORFDO�UHOLJLRXV�LQVWLWXWLRQV�DQG�OHDGHUV��6HFRQG��)%2V�KDYH�D�VLJQL¿FDQW�DELOLW\�WR�PRELOLVH�
volunteers and other forms of support on the basis of their distinct values and resultant links 
to local communities. Third, FBOs often provide a vital response to instances of state failure 
GXULQJ�FRQÀLFWV�DQG�QDWXUDO�GLVDVWHUV��

Equally however, trans-faith partnerships, for instance, inevitably provoke opposition from 
conservative elements of the faithful. Nevertheless, organisations must work hard to contain 
such opposition and to explain their policies with some care to their supporters. Conservative 
HOHPHQWV� LQ� LQWHQGHG�EHQH¿FLDU\�FRPPXQLWLHV�FDQ�EH�HYHQ�PRUH�VXVSLFLRXV�DQG�DOVR�QHHG�
careful treatment both during and after emergency operations. Sensitivity here, however can 
yield a substantial dividend, peeling back the layers of suspicion and creating the conditions 
for cross-community tolerance and co-operation.

From the experiences shown, linking is a powerful tool for the promotion of dialogue, 
tolerance, interfaith cooperation, and harmonious living. It should be enhanced through a 
comprehensive education strategy, both formal and informal, that breaks down the seemingly 
insurmountable divide of us and them.  This education should begin at home, within families 
DQG�VPDOO�FRPPXQLWLHV��ZKHUH�WKH�EHQH¿W�RI�GLDORJXH�DQG�OLQNLQJ�FDQ�EH�VHHQ�DQG�IHOW��,W�VKRXOG�
roll through schools, institutes of higher education and ultimately politicians, legislators, 
governments, and multi-lateral organisations, including those present here today.

Reassembling the Shattered Mirror

In Cosmopolitanism: Ethics in a World of Strangers, Kwame Anthony Appiah writes 
eloquently of the urgent need for ‘ideas and institutions that will allow us to live together as 
the global tribe we have become’ (2006: xiii).  The roots of all global crises can be found in 
KXPDQ�GHQLDO�RI�WKH�HWHUQDO�SULQFLSOH�RI�SHDFH����,Q�RUGHU�WR�¿JKW�WKLV�GHQLDO�WKHUH�QHHGV�WR�
EH�VHOI�FULWLFDO�UHÀHFWLRQ���6LU�5LFKDUG�%XUWRQ�RQFH�ZURWH�WKDW��‘All Faith is false, all Faith is 
true: Truth is the shattered mirror strown In myriad bits; while each believes his little bit the 
whole to own’ (The Kasidah of Haji Abdu El-Yezdi), ZKHUH�KH�PHDQW�WKDW�\RX�ZLOO�¿QG�SDUWV�
of the truth everywhere and the whole truth nowhere.  The shattered mirror concept enables 
XV�WR�VHH�WKDW�µHDFK�VKDUG�UHÀHFWV�RQH�SDUW�RI�D�FRPSOH[�WUXWK�IURP�LWV�RZQ�SDUWLFXODU�DQJOH¶��
2XU�PLVWDNH�LQ�WKH�ZRUOG�WRGD\�LV�WR�FRQVLGHU�µRXU�OLWWOH�VKDUG�FDQ�UHÀHFW�WKH�ZKROH¶��,ELG������

This is the current problem with all spiritual and religious teachings that everyone thinks 
that their little truth is the whole truth.  However, if we think in the grander scheme of things 



68

54th Meezan

Law Students' Muslim Majlis 2019/2020

(beyond theology and ideology), to unite humanity with peace, respect, and understanding, 
then each of us (with our faith and spiritual teachings) have a bit of that shard of broken glass. 
This can be pieced together on issues of commonality, as opposed to focusing on our points of 
GLIIHUHQFH��7KHQ�ZH�ZRXOG�KDYH�PDGH�WKH�¿UVW�VWHS�WRZDUGV�VSLULWXDO�UHFRQFLOLDWLRQ�EHWZHHQ�
communities.  

Thus, all of the differences mentioned above represent small shards of glass which, in the 
analogy of Kwame Anthony Appiah, require careful positioning to create a compelling mosaic.  
The initiatives described above then offer an antidote to sectarianism, the polarisation of 
different faiths in multi-cultural societies, and the potentially divisive effects of selective aid 
ÀRZV�WR�SDUWLFXODU�IDLWK�FRPPXQLWLHV���7KHUH�LV�D�QHHG�WR�UHPDLQ�FRPPLWWHG�WR�HQJLQHHULQJ�
the software needed to work effectively in a range of situations. This will never be easy, but 
remains vitally important for, as Kwame Anthony Appiah illustrates, it involves creating the 
very ‘ideas and institutions that will allow us to live together as the global tribe we have 
become’.
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Application of the Dictum of mens rea in light of the 
Concept of Strict Liability as Enunciated under both the 

Law of Sri Lanka and England  
Mr. A. S. Hibathulla

LLB (Pera), LLM, Attorney-at-law,
Dip in DFMS, Ad. Dip in Transitional Justice, Dip in Death Investigation

Introduction 

Every State acts as a guardian of the rights of the individual as well as the community. The 
GH¿QLWLRQ�RI�FULPH�UHTXLUHV�LQWHQW�WR�KDUP�WKH�YLFWLP�RU�DFWLRQV�VR�UHFNOHVV�DV�WR�VXJJHVW�D�
willingness to harm the victim. 

The general provisions of the Penal code are not limited in their application only to offences 
created by the Penal Code but also to cover the whole range of offences created by other stat-
utes as well. Section 38(2) of Penal Code as amended states as follows; “the word ‘offences’ 
denotes a thing punishable in Sri Lanka under this code or any other than this code.” 

In Sri Lanka there are some exceptions from criminal liability. They are stated in Chapter 4 of 
the Penal Code. Criminal liability is imposed only if the harmful conduct which is prohibited 
by the law is accompanied by a blameworthy state of mind. Actus Reus and mens rea are con-
sidered as two elements of a crime. There are some exceptional crimes which are considered 
as strict liability crimes. 

These exceptional offences also come under the common label of criminal law. But they have 
different characters from the conventional criminal offences. Nowadays, the modern state has 
the responsibility of maintenance related to public matters in the industrialized and urbanized 
society. These offences are known as public welfare offences. For Example, sanitation activ-
ities, quality and purity of food and drugs and other medical preparations. 

The writer aims to discuss the concept of strict liability as enunciated under both of the Law 
of Sri Lanka and England with the reference to Perera v. Munaweera (1955) 56, NLR433. 

Analysis 

In England there are two types of offences either Common Law or Statutory offences. Common 
Law crimes liability will be applicable only if the prohibited conduct is accompanied by mens 
rea. However, there are two exceptions in Common law, they are Public Nuisance offences 
and Criminal Libel. 

 In English law, crimes of strict liability are mentioned by statutes. It is to be noted that there 
are two approaches under statutory offences. In some offences there should be mens rea and 
some other statutory offences which don’t consider mens rea. 

It contrasts to the English Law in Sri Lanka all crimes are statutorily enacted criminal 
responsibility became under either provisions of the Penal Code or other statutory enactments. 
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In the current, there is a question whether the doctrine of strict liability has s place or not in 
the Law of Sri Lanka. It is clear that reported cases on this subject would give the answer to 
this question. 

In this particular case, the appellant was charged with having sold a loaf of bread weighing 
���ó�RXQFHV�DW�D�SULFH�¿[HG�IRU�D����RXQFH�ORDI��7KLV�VDOH�ZDV�LQ�FRQÀLFW�ZLWK�WKH�SULQFLSOH�
of Section 8(1) of the Control Prices Act. The appellant suggested that he had no ill intent 
in doing this sale. The reason is that several hundred loaves of bread were baked on this 
particular morning. The Learned Magistrate in his order appears that the factual position as 
presented by the appellant was correct but his liability in law was absolute, irrespective of 
‘mens rea’. 

,Q�6UL�/DQND�� WKHUH�DUH�FRQÀLFWLQJ�DXWKRULWLHV�ZKHQ� WKH\�GHFLGH�VWULFW� OLDELOLW\�RI�RIIHQFHV��
Soertsz J. in Gunasekera v dias Bandaranaike (1936) 39 NLR17 held that Section 72 of the 
Penal Code be used by the appellant.  

“The English law drew a distinction and made the plea of absence of mens rea 
inoperative in the case of certain exceptional enactments containing prohibitions 
ZKLFK�DUH�LQWHUSUHWHG�DV�XQTXDOL¿HG��2XU�/DZ�NQRZV�QR�VXFK�GLVWLQFWLRQ�´�

In Perumal v.Arumugam (1939) 40 NLR532 held that in relation to a charge under Section 
28 of the Poisons, Opium, and dangerous Drugs ordinance the existence of mens rea was not 
an essential element of the offence. In both cases, it is unable to get a clear idea about the 
application of strict liability offences in Sri Lanka. 

The earlier case judgment would seem to derive support from the decision which was decided 
in Weerakoon v, Ranhamy (1921) 23 NLR 33. In this case, Bertram C.J. said that the absence 
of mens rea that is indicated in the defence, of mistake of fact in Section 72 of the Penal Code, 
is applicable not only to offences created under the Penal Code but also offences created by 
RWKHU�VWDWXWHV�DV�ZHOO��)XUWKHU�VWDWHG�WKDW�WKH�PHQWLRQHG�IDFWV�RQ�WKH�EDVLV�RI�WKH�GH¿QLWLRQ�
given in Section 3892) of the Penal Code. It is to be pointed out that if the defence of mistake 
of fact is available against any offence, then the doctrine of strict liability has no place in Sri 
Lankan Law. 

It is submitted, in Perumal v. Arumugam is correct when it says: Section 38 of the Penal 
Code makes Section 72 applicable to offences punishable under any law other than this code; 
EXW�LV�LQFRUUHFW�ZKHQ�LW�VD\V�LW�LV�QRW�DQ�LQÀH[LEOH�UXOH��,Q�WKH�:HHUDNRRQ�FDVH��WKHUH�ZDV�D�
question whether ignorance is covered by the exception-ignorance implying a mistake of fact 
as distinguished from pure ignorance. 

In this case, the evidence of the accused was accepted by the magistrate. The accused honestly 
believed that he could sell the loaf at the price. He did that because of the mistake of Fact 
regarding its weight. It is to be noted that in English law there is no general exception. 
Accordingly, in Woodrow (1846)153 ER907 it was held that on a charge for having sold 
adulterated milk. But the defendant disagreed with this fact because he had made a mistake 
regarding the milk’s purity. 

In Sherras v.De Rutzen (1895) 1QB 918 Wright J. stated as follows; there is a presumption 
that mens rea, or evil intention or knowledge of the wrongfulness of the act is an essential 
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ingredient in every offence. But the presumption is liable to be displaced either by the words 
of the statute creating the offence or by the subject matter with which it deals and both must 
be considered. 

It is to be noted that there are special provisions in the laws relating to the Sale of Bread 
that afford various defences. Mistake, accident, driage and acts of persons are not within the 
GHIHQGDQW¶V�FRQWURO��,Q�WKLV�FDVH��KH�GLG�QRW�ZHLJK�HDFK�ORDI��+H�ERQD�¿GH�WKRXJKW�WKH�ORDI�
in question weighed 16 ozs. When occasionally a short weight loaf was discovered it was 
FRQYHUWHG�WR�WRDVW��,W�LV�VXEPLWWHG��WKHUHIRUH��WKHUH�FDQ�EH�QR�GRXEW�DV�WR�WKH�ERQD�¿GHV�RI�WKH�
accused. 

There is a question whether Section 72 of the penal Code allows an accused person to plead a 
mistake of fact in regard to absolute prohibition. In the Weerakoon case it was stated that there 
was a mistake of law. Section 72 applies only to offences which involve mens rea. In the case 
of an absolute prohibition, the prosecution need not prove a mental element. It is to be pointed 
out that in the Perumal case Soertsz, J followed the English Law. 

In this case even if Section 72 applies, the accused has not established his defence of mistake. 
The accused should therefore have either weighed his bread before telling or double baked 
LW��$V�KH�GLG�QHLWKHU��KH�FDQQRW�SOHDG�D�ERQD�¿GH�PLVWDNH�RI�IDFW��7KH�3ULFH�2UGHU�&�����LQ�
Gazette 10,248 of May 18, 1951, and the Bread ordinance, Cap.171 as amended by Ordinance 
33 of 1944 casts a legal duty on the accused to weigh the bread before it is sold. 

In England, there is a question whether in statutory crimes the requirement of mens rea has 
been placed. In Brend v.Wood (1946)175 LT 306 Goddard L.C.J stated that “It is utmost 
importance for the protection of the liberty of the subject that a court should always bear in 
mind that unless a statute either clearly or by necessary implication rules out mens rea as a 
FRQVWLWXHQW�SDUW�RI�D�FULPH��WKH�FRXUW�VKRXOG�QRW�¿QG�D�PDQ�JXLOW\�RI�DQ�RIIHQFH�DJDLQVW�WKH�
criminal law unless he has a guilty mind.” 

It is clear then, that if a statute includes words such as ‘wilfully’, ‘knowingly’, or ‘intentionally’ 
the mens rea are not used, and then strict liability can be imposed to such an offence. When 
the court deals with an offence, the court must consider the entire statute and other statutes 
related to those particular facts. Social danger offences are mostly considered as strict liability 
offences. (Smith) 

It is to be pointed out that sometimes in English law, strict liability was applied whether or not 
WKH�DFFXVHG�ZDV�DZDUH�WKDW�WKH�GUXJ�ZDV�FODVVL¿HG�DV�D�GDQJHURXV�GUXJ��,Q�6ZHHW\�Y��3DUVH\�
(1970)A.C.132 when she was charged for being concerned in the management of premises 
which were used for the purpose of smoking cannabis, the House of Lords stated that she was 
not guilty because she would never have been able to detect with certainty whether her tenants 
were smoking cannabis on her premises. This judgment has led to a question regarding the 
strict liability in English law. 

Conclusion 

Through analysing case laws, the writer’s conclusion is that the dictum of mens rea has been 
DSSOLHG�LQ�GLIIHUHQW�DSSURDFKHV�IURP�RQH�FDVH�WR�DQRWKHU��7KHUH�LV�QR�VLJQL¿FDQW�DSSOLFDWLRQ�
of the dictum in both the English law as well as in the Sri Lankan Law. 
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On the one hand, there were two different judgments made in English law related to strict 
liability. In Alphacell v. Woodward(1972) A.C.824 the defendants were charged under Section 
2(1) (a) of the Rivers (Prevention of Pollution) Act 1951 for causing polluted water.  It was 
stated that in Sweet case the defendant was an individual, and there are limited methods to 
DYRLG�KDUP��%XW� LQ� WKH� ODWWHU� FDVH�� WKHUH� DUH� VXI¿FLHQW� UHVRXUFHV� WR� DYRLG�KDUP� IURP� WKHLU�
activity. 

2Q�WKH�RWKHU�KDQG��LQ�WKLV�VLJQL¿FDQW�FDVH�RI�6UL�/DQND��WKH�OHDUQHG�0DJLVWUDWH�VWDWHG�WKDW�DV�
LQ�(QJODQG��WKH�GHIHQFH�RI�µERQD�¿GH�PLVWDNH�RI�IDFW¶�ZDV�QRW�DYDLODEOH�WR�DQ�DFFXVHG�DJDLQVW�
whom the commission of the actus reus had been established. It was stated that even if the 
decision of a collective Bench properly constituted under Section 51 of the Courts Ordinance 
is wrong, it cannot be overruled by even a subsequent collective Bench. 

It is submitted that Gratiaen J. refused to impose strict liability in this particular case and 
stated as follows: “We were invited to consider the undesirability of Section 38 of the Penal 
&RGH�PDNLQJ�6HFWLRQ����LQÀH[LEO\�DSSOLFDEOH�WR�RIIHQFHV�WR�ZKLFK��XQGHU�PRGHUQ�FRQGLWLRQV��
3DUOLDPHQW�PD\�� LQ� WKH� LQWHUHVW� RI� MXVWLFH�� FRQVLGHU� WKH� GHIHQFH� RI� ERQD¿GH�PLVWDNH� WR� EH�
inappropriate. This argument does not impress us. In such a contingency, it is always open 
to Parliament to enact that in regard to any particular criminal statute Chapter 4 of the Penal 
Code or any part of it shall not apply: Section 38(2) would then stand repealed or amended to 
the extent.” 

In the light of the above discussion, therefore, in Sri Lanka the only situation where a mistake 
will be judged objectively is where the crime concerned regards as a blameworthy state of 
mind. 
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Blockchain Technology – The Future of Perpetual Legal 
Documentation in Sri Lanka
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MBA(UK), 
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Background 

7KH� OHJDO� V\VWHP� RI� 6UL� /DQND� DV� D� FRXQWU\� ZLWK� D� XQLTXH� DQG� XQL¿HG� OHJDO� V\VWHP� WKDW�
HQFRPSDVVHV�WKH�OHJDO�WUDGLWLRQV�RI�RXU�FRORQLDO�(XURSHDQ�KHULWDJH��WKRXJK�ZLWK�LWV�GLI¿FXOWLHV�
due to being a third world country, has been a vibrant and active system. However, the current 
system prevalent in our country in maintaining records, ensuring proper perpetuity of deeds and 
property and safeguarding and adjudicating between authenticity of documents is considered 
to be a tedious, tiring and challenging process that in many cases when ended up in court, 
takes years or even decades to resolve. The recent report of the Hon. Justice Minister relating 
to the backlog of cases for years has made it even more alarming and unsettling1. It is a well-
known fact that most of the delay in procedure is due to lack of digital infrastructure, lack of 
digitalization, lack of easy processing through digital means and lack of skilled professionals 
to handle such a system. The inability, unreliability or delay to maintain digital records in the 
court system as well as government bodies like the Land Registry and the Registrar General’s 
'HSDUWPHQW�KDV�EHHQ�ULJKWO\�LGHQWL¿HG�E\�WKH�0LQLVWU\�RI�-XVWLFH�DQG�EHLQJ�ORRNHG�LQWR�DV�RI�
this moment in 2020. 

Lack of infrastructure to maintain court records in digital platforms, doubts in the possibility 
of maintaining reliable platforms as such, training the required manpower to constantly update 
those everyday records that pile up in the court registries and record rooms and thinking 
of changing the existing not-so-convenient-but-convenient-for-now system with a complete 
overhaul that may incur an enormous initial cost may very well be the reason for the reluctance 
LQ�FKDQJLQJ�IRU�D�EHWWHU�DQG�HI¿FLHQW�V\VWHP�IRU�D�FRXQWU\�OLNH�RXUV��

When going for digital records, documents can be tampered with, can be hacked or wiped 
away entirely from the existing digital domain. This has been a clear concern of those who 
have been reluctant for digital record keeping. This concern or fear is not entirely unfounded. 
The world has seen hundreds if not thousands of cyber-attacks that had crippling consequences 
to economies and national security of many countries. But, what if there was a system that 
we could maintain records where they remain in perpetuity? What if such records cannot be 
tampered with whatsoever and any tampering can be traced with complete precision? What if 
any document such as deeds can be traced back to its original source, may it be mother deeds 
or other related ones such as the extracts of the current system, with a few clicks of buttons 
than years of litigation over how one derived ownership or title of a land and which deed is 
forged and which one is authentic? What if, all court records, day to day registries, day books 
and everything in the piles and piles of case records in court record rooms of today can be 

�� �KWWSV���LVODQG�ON�JRYWV�¿UVW�SULRULW\�WR�FOHDU�EDFNORJ�RI�FDVHV�LQ�FRXUWV�MXVWLFH�PLQLVWHU�
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comfortably condensed to be logged through a laptop by the staff with no fear of any of the 
records being lost or altered? 

Blockchain Technology 

A blockchain is a distributed software network that functions both as a digital ledger and a 
mechanism enabling the secure transfer of assets without an intermediary. Just as the internet 
LV�D�WHFKQRORJ\�WKDW�IDFLOLWDWHV�WKH�GLJLWDO�ÀRZ�RI�LQIRUPDWLRQ��EORFNFKDLQ�LV�D�WHFKQRORJ\�WKDW�
facilitates the digital exchange of units of value. Anything from currencies to land titles to 
votes can be tokenized, stored, and exchanged on a blockchain network.2 

7KH�¿UVW�DSSOLFDWLRQ�RI�%ORFNFKDLQ�7HFKQRORJ\�LQ�D�SXEOLF�GRPDLQ�JDLQHG�SRSXODULW\�ZKHQ�
Bitcoins, a safe, secure and open currency system that is not controlled by a centralized 
banking system. Till date, Bitcoins remain the secure-most, accessible to all currency system 
invented. 

Blockchain as the name stands are blocks of codes or information chain together to trace each 
WUDQVDFWLRQ��(DFK�EORFN�LQ�WKH�FKDLQ�FRQWDLQV�D�VSHFL¿F�QXPEHU�RI�WUDQVDFWLRQV�DQG�HDFK�WLPH�
when a new transaction happens, that particular transaction is added to the ledger of every 
participant or party involved. In simple terms it can be said that it is a decentralized digital 
database that records each and every transaction in a digital ledger that is manage by multiple 
participants which is known as Distributed Ledger Technology (DLT). 

 

Image No -01 3

�� https://www.blockchainresearchinstitute.org/an-intro-to-blockchain/#:~:text=A%20blockchain%20
is%20a%20distributed,of%20assets%20without%20an%20intermediary.&text=Anything%20from%20
currencies%20to%20land,exchanged%20on%20a%20blockchain%20network. 

�� https://www.euromoney.com/learning/blockchain-explained/what-is-blockchain#:~:text=Blockchain%20
is%20a%20system%20of,hack%2C%20or%20cheat%20the%20system.&text=Each%20block%20in%20
the%20chain,added%20to%20every%20participant's%20ledger.
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Transactions in a Blockchain are protected with an immutable crypto-signature called ‘a hash’ 
and when altered or if one block is changed, it would become immediately apparent that the 
said block has been changed or tampered with. If a Blockchain system is to be hacked, the 
hackers will have to change every block and every hash across all the distributed chain in the 
DLT. 

There have been several attempts to create Digital Currency. However the main issue of trust 
where the one who creates or controls owning or distributing major quantity of that currency 
to himself has been resolved by Blockchain where no one is in control and those who use it 
are those who control it. Information in a Blockchain can’t be faked or hacked or middle with 
and the information contained therein is accurate, perpetual and remains in the DLT forever. 

In this backdrop it can be safely concluded that the most suitable digital medium to store and 
maintain perpetual documentation is Blockchain Technology. 

Usage of Blockchain Technology in the local context 

Blockchain Technology can be used to create public documents which are permanent. It 
can be a transparent ledger system where data on sales can be stored, payments be securely 
made and unblemished and non-tampered information be stored, shared and transmitted. By 
understand the essence of the Blockchain system, one could very much understand that the 
traits of Blockchains are what we were looking for. 

/HW�XV�WDNH�DQ�H[DPSOH�DV�WR�KRZ�%ORFNFKDLQV�FDQ�EH�XVHG�LQ�RXU�FRXUWV��)LUVW�RI�DOO��¿OLQJ�
RI�FDVHV�FDQ�EH�GRQH�E\�IHHGLQJ�DOO�WKH�GRFXPHQWV�WKURXJK�D�FRPSXWHU�LQ�WKH�RI¿FH�RI�WKH�
5HJLVWUDU�RI�&RXUWV��7KLV�LV�WKH�¿UVW�EORFN�LQ�WKH�FDVH�1R��;�������)URP�WKDW�EORFN��VHYHUDO�
other blocks can be created that transmits the date of the case to be called in Court, the notices 
delivered immediately to the Respondents, authentication of all documents annexed in the 
GRFNHWV�YHUL¿HG�WKURXJK�GLIIHUHQW�%ORFNFKDLQV�WKDW�KDG�PDLQWDLQHG�UHFRUGV�RI�WKH�VDPH�DQG�
DOO�UHFRUGV�SUHYDOHQW�LQ�SHUSHWXLW\�WR�EH�YLHZHG�DQG�UH�YHUL¿HG��$�MXGJH�FRXOG�YLHZ�WKH�HQWLUH�
case record with day to day journal entries, case records from the lower courts and anything 
that is necessary in the LED screen before him without the need to meddle with hundreds if 
not thousands of pages in paper case records that are prevalent today. Forwarding of a case 
UHFRUG�IURP�D�ORZHU�FRXUW�ZLOO�QRW�WDNH�PRUH�WKDQ�D�IHZ�VHFRQGV�ZKHQ�RQH�¿OHV�DQ�DSSHDO�LQ�
a higher court. 

All manual records written down by hundreds of staff will go into extinction. Applying for 
FHUWL¿HG�FRSLHV�DQG�HYHQ�WKH�ZRUG�µFHUWL¿HG�FRS\¶�RU�µWUXH�FRS\¶�ZLOO�EHFRPH�XVHOHVV�GXH�WR�
the fact that all the documents annexed would be authentic without the need to prove any 
of them, which in turn will make ‘subject to proof’ in court language for authentication of 
GRFXPHQWV�¿OHG�LQ�FRXUW�DQFLHQW��

In the above circumstances, where all the court record are maintained through Blockchain, 
there won’t be a situation where case records go missing, are altered or destroyed, may the 
cause of destruction be manmade or otherwise. No litigation shall be needed to determine 
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which deed prevails over the other, which deed gets priority, or which deed is authentic, for, 
the dates of making the said deeds, how the deeds were passed down to generations, how 
a land mentioned in such a deed was sold or disposed of shall all be preserved with utmost 
DXWKHQWLFLW\�LQ�%ORFNFKDLQV�DQG�DOO�WKLV�LQIRUPDWLRQ�ZLOO�EH�IHZ�FOLFNV�DZD\�IRU�YHUL¿FDWLRQ�
on a computer screen and the decades long litigations in Courts to verify the authenticity of 
deeds will no more be needed. 

All documents which are authenticated by the Department of Government Analysts today, 
which take months if not years will become unknown, since all those documents can be 
YHUL¿HG�WKURXJK�%ORFNFKDLQ�7HFKQRORJ\�LI�WKH�7HFKQRORJ\�LV�PDGH�DYDLODEOH��,Q�RWKHU�ZRUGV��
every document issued by an authorized entity, may it be by the Government, by a private 
HQWLW\�RU�DQ�LQGLYLGXDO��VKDOO�KDYH�DOUHDG\�EHHQ�DXWKHQWLFDWHG�DQG�YHUL¿HG�DW�WKH�WLPH�RI�LWV�
creation itself, which will save years of litigation that erupts to prove the authenticity of 
documents and rights or responsibilities that stem therefrom. 

Conclusion

It is a well-founded fact that Countries like Sri Lanka lag years behind other developed 
Nations due to the fact that our procedure in documentation, preserving authenticity of such 
documentation and adjudicating between the rights and responsibilities arising out of the said 
tedious documentation is old, faulty and prone to destruction. Judicial process is delayed by 
years due to lack of digital infrastructure and proper system of maintaining records. 

Many countries have started using Blockchain Technology at the National level. Estonia 
EHFDPH� WKH� ¿UVW� FRXQWU\� WR� XVH� %ORFNFKDLQV� DW� WKH� 1DWLRQDO� /HYHO� DV� IDU� EDFN� DV� ������
whereas many other countries such as Singapore, Malta, The United Arab Emirates, China 
and Switzerland are among many other countries that have chosen Blockchain Technology 
as their prime medium to maintain essential and perpetual records including Health Records, 
Tax information, Court records and personal identity. 

It is at times frustrating to see that though we have a well-developed and vibrant legal system, 
we have to spend weeks for simple tasks such as obtaining a case record from a court registry 
and having to spend years to determine as to how a father’s property can be partitioned 
between his heirs before they get to enjoy the property, all because our record-keeping is 
tedious and outdated. 

If Blockchain Technology could be adopted into our system, thousands of man hours could 
be saved, years of litigation in thousands could be averted and billions of rupees of taxpayer 
money could be saved. Most of all, thousands of cases relating to forged documents and 
delays due to manual record keeping as well as preserving those records can all be averted 
with a simple click of a button: thanks to Blockchain Technology. 
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Introduction

Law, in general, is a harmonious duet of both substantive law and adjective law, where the 
latter achieves its expression through the instruments of law of evidence and procedural law. 
Civil law of Sri Lanka is no exception to the above. 

Civil law is the part of a country's set of laws which is concerned with the private affairs 
of citizens, for example marriage and property ownership, etc. Substantive Law as to civil 
matters consists of a plethora of statutes namely General Marriage Registration Ordinance, 
Partition Act and Rent Act, etc. and The Civil Procedure Code (hereinafter referred to as CPC) 
RI�6UL�/DQND��EHLQJ�WKH�SURFHGXUDO�RI¿FLDOGRP��HQDFWHG�LQ�������LV�QHDUO\�D�FHQWXU\�DQG�D�KDOI�
old.

Civil Procedure Code had been enacted during the colonial rule in this country as far back as 
1889 ... Judicial contribution to the development through interpretation of the Code and new 
application of general principles have enriched the procedural law.1

Conceding to the above statement of Dr. Wijeyadasa Rajapakshe PC, the author endorses 
judicial involvement as the key ingredient of legal system’s fertility. The interpretations and 
arguments manifested in case laws entice no less emphasis compared to documented law; the 
acts and statutes. 

(PEDUNLQJ�WKH�VXEMHFW�PDWWHU�RI�WKLV�SLHFH�RI�ZULWLQJ��VHFWLRQ���RI�WKH�&3&�LGHQWL¿HV�WZR�W\SHV�
of actions which are available to a litigant whose civil rights have been violated by another. 
Ordinarily, the most common type of action is the regular procedure actions which consume 
more time and energy compared to the other type namely the summary procedure. Apart from 
WKH�PDLQ�FODVVL¿FDWLRQ�VHW�RXW�DERYH��FRQVLGHULQJ�WKH�LPSRUWDQFH�DQG�WKH�XQGHUO\LQJ�QDWXUH�
there are few other procedures adopted in connection with special matters. One of them being 
VXPPDU\�SURFHGXUH�RQ�OLTXLG�FODLPV.2

“Summary procedure is a special procedure provided by the Court. So any person recognized 
by law has access to such special procedure.”3

�� �'U��:LMH\DGDVD�5DMDSDNVKH��3UHVLGHQW¶V�&RXQVHO���&DVH�/DZ�RQ�&LYLO�3URFHGXUH�&RGH���WK�HG�������$SULO��
pg..vii

�� �&KDSWHU�/,,,������XQGHU�3DUW�9�RI�&LYLO�3URFHGXUH�&RGH
��  Science House (Ceylon) Ltd. V. Ipca Laboratories Private Ltd [1987] 1 Sri.L.R 185 at pg. 200
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The procedure shall not be invoked against every type of civil wrong. It is exclusively applied 
as to the claims in connection with debts or liquidated demands in money arising upon bills 
RI�H[FKDQJH��SURPLVVRU\�QRWHV��FKHTXHV��LQVWUXPHQWV�RU�FRQWUDFWV�LQ�ZULWLQJ�IRU�D�TXDQWL¿HG�
monetary value, or on guarantee wherefore it is apparent that the claim against the principle 
of such document conditioned to be liquidated.4 Therefore any event of Court determining the 
value of the claim shall be known as un-liquidated claim.

With that lucid note, the author of this article aspires to give a comprehensive outline of 
statutory provisions followed by judicial dictum concerning summary procedure on liquid 
claims.

Further Laws in Application

According to section 703 of the CPC, the special procedure is in application on matters 
relating to bills of exchange, cheques, promissory notes, etc. commonly known as 
negotiable instruments wherefore the interference of Bills of Exchange Ordinance 
is inevitable. In terms of Section 98 (2) of the Ordinance, rules of the common law of 
England shall apply in matters arising out of above-mentioned documents.5

Filing an Action

Although English law accomplishes the substantive application in this regard, the 
legal procedure is governed by the CPC of Sri Lanka. The jurisdiction is vested with 
WKH�'LVWULFW�&RXUW�VR�WKDW�WKH�DFWLRQ�FDQ�EH�¿OHG�DW�HLWKHU�

1. Court within jurisdiction the Plaintiff resided as the debtor must seek out the creditor at 
his residence or place of business,6 or

2. Court within jurisdiction where the cause of action arose,7 or

3. Court within jurisdiction as per the other requirements set out under section 9 of the CPC.

As it was earlier mentioned, section 703 gives introduction as to the application of the 
summary procedure on liquid claims.

“s. 703 is the dominant and governing section in that chapter dealing with summary 
procedure. That section sets out the manner in which such an action can commence 
by the presentation of a plaint. It provides the means for an application to a Court for 
relief or remedy obtainable through the exercise of the Court's power or authority. ... 
Thus, section 703 entitles any person whether natural or juristic to seek his remedy 
XQGHU�&KDSWHU����E\�¿OLQJ�D�SODLQW��7KXV�D�MXULVWLF�SHUVRQ�LV�UHFRJQL]HG�E\�WKH�&RGH�
DV�FRPSHWHQW�WR�VHHN�D�UHPHG\�LQ�VXPPDU\�SURFHGXUH�E\�¿OLQJ�D�SODLQW��+H�ZRXOG�

��  Section 703 of the Civil Procedure Code
�� De Costa V. Bank of Ceylon� ��� 1/5� ���� �� FRQ¿UPHG� WKH� DSSOLFDWLRQ� RI� (QJOLVK� ODZ� LQ� QHJRWLDEOH�

instruments.
��  Ponniah V. Kanagasabi 35 NLR 128
��  Haniffa V. Ocean Accident and Guarantee Corporation Limited 35 NLR 216
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thus be the plaintiff. There was no argument to the contrary adduced at this hearing. 
%XW�WKDW�SODLQW�PXVW�EH�DFFRPSDQLHG�E\�DQ�DI¿GDYLW��6HFWLRQ�����UHTXLUHV�WKDW�ERWK�
must co-exist.”8 

Section 705(1) of the Civil Procedure Code makes it mandatory for the plaintiff to make an 
DI¿GDYLW�WKDW�WKH�VXP�ZKLFK�KH�FODLPV�LV�MXVWO\�GXH�WR�KLP�IURP�WKH�GHIHQGDQW��,Q�RUGHU�WR�
entitle a person to sue under Chapter LIII of the Civil Procedure Code, it is essential that the 
IDFWV�VHW�RXW�LQ�WKH�DI¿GDYLW�PXVW�VKRZ�WKDW�WKH�VXP�FODLPHG�ZDV�ULJKWO\�DQG�SURSHUO\�GXH�9

6XFK�DQ�DI¿GDYLW�LV�UHTXLUHG�WR�EH�SURSHUO\�VWDPSHG��QRW�VXVSLFLRXV�E\�DEVXUG�DOWHUDWLRQV�RU�
erasures or any other discrepancy and surely should not be prescribed.10

$�FRPSDQ\�D�FRUSRUDWLRQ�FRQFHUQHG�DERXW�WKH�DI¿GDYLW�FDQ�EH�PDGH�E\�DQ\�SULQFLSDO�RI¿FHU�11

In Sivapalanthan V. Raj Gopal 12 an important principle was manifested that a claim for unjust 
enrichment does not come under liquid claims as a result cannot be subjected to summary 
procedure even if the claim arose upon cheques. It was held by the Court before proceeding 
any further, should have amended the plaint by striking out the claim for damages based on 
unjust enrichment.

$ORQJ�ZLWK�WKH�SODLQW�DQG�DI¿GDYLW��WKH�LQVWUXPHQW�RQ�ZKLFK�WKH�3ODLQWLII�LQWHQGV�WR�VXH�PXVW�
be produced. As per Ruhunu Agro Fertilizer Co. Ltd. V. Kapila12 it should be the original of 
WKH�LQVWUXPHQW�ZKLFK�QHHGV�WR�EH�¿OHG��+RZHYHU�ODWHU�LW�ZDV�GHYHORSHG�LQWR�D�VWDJH�WKDW�HYHQ�
a photocopy shall be acceptable subjected to the original being tendered subsequently under 
Section 708 of the CPC where the court can demand the deposit of the instrument.13

Under Section 708, the Court has discretion to make a further order to stay all the proceedings 
until the Plaintiff submits security for the costs thereof.

In addition to the said documents, summons in the form 19 of CPC14 ought to be drafted and 
submitted which shall be served on the Defendant.15 The summons should carry a date as early 
as it can be, considering the Defendant’s convenience of attending.

However, the contentions of Justice Weerasekara in Fernando V. Ceylon Petroleum 
Corporation16 draw our attention to a different dimension where no proper notice or summons 
as required by section 705 (3) could be served if section 705 (3) and Form 19 both are 
��  Science House (Ceylon) Ltd. V. Ipca Laboratories Private Ltd [1987] 1 Sri.L.R 185 at pg. 200
�� Wicramaratne V. Senanayake (Wimalachandra, J.) (2005) 1 Sri L. R 222 at pg. 223, Anamalay V. Allien 2 

NLR 251
��  Section 705(2)
��  Science House (Ceylon) Ltd. V. Ipca Laboratories Private Ltd [1987] 1 Sri.L.R 185
��  (2000) 2 SLR 277
��  ………the civil procedure code was enacted in 1889, photocopying and other duplicating machines were 

XQNQRZQ�WR�&RXUW��7KHUH�KDV�QRZ�DUULYHG�IRU�FRXUWV�WR�UHFRJQL]H�WKH�VFLHQWL¿F�DQG�WHFKQRORJLFDO�SURJUHVV�
and assimilate such progress into archaic legislation……..Ranasinghe V. Zubair (2002) 2 S.L.R 399

��  Such form shall be time to time prescribed by the Court of Appeal.
��  Section 703 of CPC
��  (1997) 1 SLR 141
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complied to. According to the section 705 (3) , the earliest possible date should be inserted 
in the summons considering the Defendant’s convenience. On the other hand, Form 19 refers 
WR�REWDLQLQJ�OHDYH�ZLWKLQ�D�VSHFL¿HG�SHULRG��QRW�D�GDWH�DV�LW�LV�UHTXLUHG�XQGHU�VHFWLRQ����������
Justice Weerasekara has opined that both provisions cannot be reconciled.

Moreover, being a special procedure when there’s a second cause of action available, any 
Plaintiff should refrain from serving summons in form 19 mentioned under Section 704 of the 
CPC and such plaint should be returned for amendment.17

In connection with cheques, the Plaintiff has no obligation to produce any documents 
VXSSRUWLQJ�WKH�QRWLFH�RI�GLVKRQRU�DW�WKH�WLPH�RI�¿OLQJ�WKH�SODLQW��:KHQ�WKH�EDQN�DFFRXQW�KDV�
no adequate funds to meet the cheque at the time of drawing, it is framed as an offence under 
Section 25 of Act No. 2 of 1990.

Considering the fact that the procedure is in exclusive application of negotiable instruments, 
it is always pertinent to know that an action on any negotiable instrument is prescribed after 
six months from its issuance and a cheque is not invalid simply upon being post-dated. And as 
it has been held under Hatton National Bank V. Whittal Boustead Ltd.18 when there are many 
causes of action followed by a number of cheques involved in one action, the Plaintiff is not 
expected to separately set out circumstances for each cause of action.

The remedies encapsulated in Chapter LIII are approachable to any holder of a dishonored 
negotiable instrument irrespective of their nature and category as Section 709 of the CPC 
mentions.

Defendant admitting liability

There can be situations where the Defendant admits the liability set out under the plaint. At 
such an event, the decision is with the court to enter into a decree allowing the Defendant to 
settle the due in installment basis.

In P. & O. Banking V. Selvathurai19, the above determination was reached and it was stated 
further that such relief should not be denied to any defendant merely because the creditor is 
a bank.

Defending an Action

According to Meyappa Chetty V. Usoof,20 any Defendant is able to have a cross claim in the 
FDVH�DJDLQVW�KLP�KHU�¿OHG�XQGHU�VXPPDU\�SURFHGXUH�RQ�OLTXLG�FODLPV�

The Defendant in an action under this special procedure is mandated to obtain leave from the 
FRXUW�SULRU�WR�¿OLQJ�DQ�DQVZHU�DQG�GHIHQG�WKH�DFWLRQ�21 For that, the Defendant is required to 

��  Allie V. Mohideen 1 NLR 39
��  (1978-79) 2 SLR 257
��  28 NLR 289
��  5 NLR 265
��  Section 704 of CPC
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¿OH�D�SHWLWLRQ�LQFOXGLQJ�prima facie WULDEOH�LVVXH�DQG�DQ�DI¿GDYLW�LQFOXGLQJ�D�GHIHQFH�JRRG�LQ�
law. 

Justice G. P. S. Silva in Esquire (Garments) Industry Ltd. V. Sadhwani (Japan) Ltd.22, 
commenting on triable issues held that at the stage of granting leave, the court is not called 
upon to adjudicate the merits of the defence wherefore the matter of how two removed 
directors placed signatures in the bills in dispute was treated as a triable issue.

Under the same section it is clearly stated that if at any event no such leave is obtained or 
appearances made and subsequently defended, Plaintiff shall be entitled to receive a decree 
IRU� D� VXP� QRW� H[FHHGLQJ� WKH� FODLP� VSHFL¿HG� LQ� VXPPRQV�ZLWK� WKH� OHJDO� LQWHUHVW� XQWLO� WKH�
payment of the same and costs allowed by the court. 

As per Bank of Ceylon V. Kaleel and Others23, if the court grants leave to appear and defend 
the action, the party who should begin the case is the Plaintiff.

Section 704 (2) states that in defending the case, any Defendant need not pay the sum mentioned 
in the summons or satisfy any security24, unless the Court is of view that the defence is not 
sustainable and/or good faith of the Defendant is questionable.

“Where the defence set up by the defendant to an action on a promissory note appears 
RQ�WKH�IDFH�RI�KLV�DI¿GDYLW�WR�EH�JRRG�LQ�ODZ�DQG�QR�UHDVRQDEOH�GRXEW�H[LVWV�DV�WR�WKH�
ERQD�¿GHV�RI�WKH�GHIHQFH��LW�LV�WKH�GXW\�RI�WKH�'LVWULFW�&RXUW�WR�SHUPLW�KLP�WR�DSSHDU�
and defend without security.”25

$W�DQ\�HYHQW�RI�¿QGLQJ�UHDVRQDEOH�JURXQGV�GRXEWLQJ�JRRG�IDLWK�RI�WKH�GHIHQVH��WKH�RSSRUWXQLW\�
of defending shall only be granted upon depositing security.26 

Section 706 of the CPC depicts that when the defendant is given an opportunity to make an 
application to obtain leave, either the sum mentioned in the summons has to be settled or an 
DI¿GDYLW�VKRXOG�VDWLVI\� WKH�FRXUW�DV� WR� WKH�GHIHQFH�RU�DQ\�RWKHU�IDFWRUV� WKDW� WKH�FRXUW�VKDOO�
UHFRJQL]H�VXI¿FLHQW�VKRXOG�EH�VDWLV¿HG�DORQJ�ZLWK�WKH�PHDVXUHV�RQ�VHFXULW\�ZKHUHDV�IUDPLQJ�
and recording issues will be done. However, all such actions are subjected to the discretion of 
the court. So it is understood that Section 706 would take the litigants an extra mile in times 
necessary.

In Sebastian V. Kumarajeewa27, it was held that in an application for leave to appear and 
GHIHQG�HYHQ�LI�WKH�DI¿GDYLW�RI�WKH�GHIHQGDQW�LV�VDWLVIDFWRU\��WKH�&RXUW�FDQ�H[HUFLVH�LWV�GLVFUHWLRQ�
under section 706 and order the defendant to deposit part of the sum claimed in the plaint as 
a condition to defend the action.

��  (1983) 2 SLR 242
��  (2004) 1 SLR 284
��  Such security should not be more than the amount mentioned in the summons.
��  Ramasamy Chetty V. Uduma Lebbe Marikar 5 NLR 310
��  Supramanian Chetty V. Kristnasamy Chetty 10 NLR 327, Kumarappa Chetty V. Kristnasamy Chetty 10 

NLR 330
��  80 NLR 264
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In granting leave the court shall only consider the defence to be prima facie sustainable and 
ERQD� ¿GH�28 And if the Defendant successfully raises an issue/suspicion which if proved 
becomes a strong defence, it is regarded as a triable issue so that he must be permitted to 
appear and defend unconditionally.29 However, there should not be a trace of doubt as to the 
good intentions and honesty of the defense.30

The parties are not allowed to lead evidence in an inquiry in this stage of defending the 
application and struggling for leave. Such evidence can be produced by way of written 
submissions at the discretion of the parties.

In cases following this procedure, there are several defences claimed in general by the 
Defendants. According to Witham v Pitcha Muththu31, if the claim is shown to be one of the 
un-liquidated damages, then such fact would be a good defense for the defendant. Another 
defence is the absence of a valuable consideration which is known to be the most common 
defence.

Apart from them, failure to produce the original instrument with plaint32, summons not 
FRPSO\LQJ�ZLWK� VSHFL¿FDWLRQV� DQG�PRVW� LPSRUWDQWO\� IDLOXUH� WR� DGKHUH� WR� WKH�SURYLVLRQV�RI�
Bills of Exchange Ordinance33 can also be found as possible defences.

As in C.W. Mackie & Co. Ltd. V. Translanka Investments Ltd.34, if the Court feels a reasonable 
doubt exists as to the honesty of the defence, it is entitled to order a defendant to appear and 
defend conditionally. 

All the provisions and authorities mentioned above are applicable until the leave is granted 
wherefore when the court reaches its decree on granting leave that shall mark nearly the end 
of the league. However in terms of Section 707, in special circumstances if the court cognizes 
it as reasonable, the decree entered can be set aside and leave to appeal can be granted.

In the case of Khan V. Sally35, the failure of the proctor to comply with the order within the 
time frame was not recognized as a special circumstance to effect Section 707.

Having undergone all the above contentions on defending such a case, under Section 711 to 
the CPC, every court hearing such cases as to liquid claims are required to keep and maintain 
a special trial roll in order to have them heard in a manner promoting the ends of justice in 
WKH�EHVW�SRVVLEOH�ZD\V��+RZHYHU��WKH�SDUWLHV�RXJKW�WR�EH�GXO\�QRWL¿HG�RQ�WKH�GDWHV�RI�KHDULQJ�

��  Esquire Garment Industry Ltd V. Sadhvani (Japan) Ltd (1983) 2 SLR 242
��  Ruhunu Agro Fertilizer Co. Ltd V. Kapila (2000) 2 SLR 277, Meyappa Chetty V. Usoof  5 NLR 265
��  Rengasamy V. Pakeer 14 NLR 190
��  4 NLR 74
��  Which is less effective due to the current situation discussed earlier
��  For an instance, sending the notice of dishonor prior to the action – Section 75 of the Bills of Exchange 

Ordinance as in De Silva V. Ranasinghe (69 NLR 278) decided ‘notice of dishonor is a condition precedent 
to right of action against endorser.’

��  (1995) 2 SLR 6
��  41 NLR 282
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Section 710 adduces a saving clause to the Chapter by mentioning that whatever has not been 
dealt by Chapter LIII shall be governed in terms of the provisions set out under Chapter VII 
which is applicable on institutions of actions in general.

Appeal Procedure

According to Martin V. Wijewardane36, the right to appeal is a statutory right and must be 
expressly created and granted by the statute. In this context the statute being the CPC, the 
respective inherent provisions can be found in setting appeal rights under Part VIII.

Having perused the provisions under Chapter LIII more fully depicted above, it’s apparent 
that two instances exist in which orders are given so that opportunity of appealing is available 
ZKLFK�FDQ�EH�LGHQWL¿HG�DV�

• Stage of granting of leave 

• 6WDJH�RI�¿QDO�MXGJPHQW37

When the leave is granted it shall be subjected to either conditional or unconditional supporting 
RI�GHIHQFH�DQG�VKDOO�EH�DQ�LQFLGHQWDO�RUGHU��$Q\�SDUW\�EHLQJ�GLVVDWLV¿HG�ZLWK�WKH�RUGHU�FDQ�¿OH�
a Leave to Appeal application (which is also known as interlocutory appeal) against the same 
in terms of section 754(2) of the CPC.38

,Q�FRQQHFWLRQ�ZLWK�¿QDO�GHWHUPLQDWLRQV�DV�SHU�VHFWLRQ��������RI�WKH�&3&��D�¿QDO�DSSHDO�FDQ�
be instituted by any party aggrieved.

Conclusion

Ultimate purpose of such a provisional remedy is to attain justice. Compared with the general 
procedure, summary procedure specially formulated for liquidated claims shall reach the 
results expeditiously and vigilantly. Therefore, the inclusion of the same into the CPC is 
highly praiseworthy.

However, when it comes to actuality what needed to be observed is whether these provisions 
are in place as expected by the Legislature. Among all other reasons the hardship in going 
through the provisions could be one, preventing effective application of the same.

:KHUHIRUH� WKLV�DUWLFOH¶V�VROH�SXUSRVH� LV� WR�SURMHFW� WKH�XQGHUO\LQJ�VLJQL¿FDQFH�DQG�XSJUDGH�
adequate understanding as to the provisions relating to summary procedure on liquid claims 
along with the case law authorities in a nutshell which the author thinks has successfully been 
achieved.

��  (1989) 2 SLR 409
��� �7KH�GLVWLQFWLRQ�EHWZHHQ�D�MXGJPHQW�DQG�DQ�RUGHU�DUH�GH¿QHG�XQGHU�VHFWLRQ��������RI�WKH�&3&
��  Section which mandates to obtain leave in a matter of appeal tried before Court of Appeal.
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Modern International Law and the State Sovereignty
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Introduction

“Fundamental violations of human rights always lead to people feeling less and less human.”

-Aung San Suu Kyi -

International Law and State Sovereignty could be considered as critical issues which have 
many implications towards Human Rights, Individual Liberty and State Obligation in the 
modern era. We are living in a nation in which the constitution declares that “ Sri Lanka 
is a Free, Sovereign, Independent and Democratic Socialist Republic and shall be known 
as the Democratic Socialist Republic of Sri Lanka.”1� 2QH� RI� WKH�PRGHUQ� GH¿QLWLRQV� WKDW�
can be given to the international law is “the body of legal rules, norms, and standards that 
apply between sovereign states and other entities that are legally recognized as international 
actors.”2 The simple purpose of having International Law is maintaining the peaceful, amicable 
relationship among the states.

+RZHYHU�� WKH� YHU\� G\QDPLF� QDWXUH� RI� LQWHUQDWLRQDO� ODZ� UHTXLUHV� PRGL¿FDWLRQs of these 
GH¿QLWLRQV��%RWK�VXEMHFWV�RI�LQWHUQDWLRQDO�ODZ�DQG�LWV�FRQWHQWs have evolved with the political 
DQG� VRFLDO� FKDQJHV� LQ� ZRUOG� VRFLHW\�� 7KXV�� PRGHUQ� GH¿QLWLRQV� RI� LQWHUQDWLRQDO� ODZ� KDYH�
required to include in them, the role of non-state actors, the category to which international 
organizations such as the United Nations Organization, the World Bank and the International 
Labour Organization belong. Further, individuals too have acquired subject status in 
international law with the development of human rights. 

Traditionally, it was perceived that in international law, the primary subjects are not individuals 
but states. The individuals of international law were states and states alone. It governed 
relations between states and did not affect the domestic governance of states because the 
principle of sovereign equality of states enabled the state to internally behave as it wished. 

But in the modern era even though how sovereign or an independent a state is, it cannot 
EH�LVRODWHG�IURP�WKH�JOREDO�SODWIRUP�IRU�YDULRXV�UHDVRQV�YDU\LQJ�IURP�¿QDQFLDO�WR�SROLWLFDO��
Hence both state actors and non-state actors are important in governance. 

Though international law has undergone a sea change with regard to its scope and content, 
WKH�ULJKWV�RI�LQGLYLGXDOV�ÀRZLQJ�IURP�LQWHUQDWLRQDO�FRQYHQWLRQV��VWLOO�UHPDLQ�µJKRVWV�HOXVLYH�
to the grasp’ of individuals. Many international conventions or treaties have been devised for 

��  ‘Sri Lanka (Ceylon) is a Free, Sovereign, Independent and Democratic Socialist Republic and shall be 
known as the Democratic Socialist Republic of Sri Lanka.’, Article 01, Sri Lankan Constitution 1978.

��  Jeremy Bentham, English philosopher, (1748–1832)
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WKH�EHQH¿W�RI�LQGLYLGXDOV�DQG�DUH�GHVLJQHG�WR�FRQIHU�ULJKW�RQ�WKHP��+RZHYHU��WKH�HQIRUFHPHQW�
of these rights by individuals remains a perplexing issue which courts in many jurisdictions 
are still grappling with.

State Sovereignty 

Article 02 of Sri Lankan Constitution states that ‘The Republic of Sri Lanka is a Unitary 
State,’ and Article 3 of the Constitution further describes state sovereignty.3 Some principles 
impose prohibitions on states in relation to the way they act within their territory while others 
impose obligations in respect of state conduct in relation to how states are supposed to conduct 
themselves at the global platform.  

In the Island of palmas case the court observed;

“ Territorial sovereignty involves the exclusive right to display the activities of a state. This 
right has as corollary a duty, the obligation to protect within the territory the rights of other 
states, in particular their right to integrity and inviolability in peace and war, together with 
the rights which each state may claim for its nationals in foreign territory.” 4

In the Trail smelter case the Arbitral tribunal decided that Canada is liable for the damage 
FDXVHG�WR�FURSV�DQG�WUHHV�LQ�WKH�VWDWHV�RI�:DVKLQJWRQ�DQG�¿[HG�WKH�DPRXQW�RI�FRPSHQVDWLRQ�
to be paid. Further Canada was required to take protective measures in order to reduce the 
air pollution in the Columbia River valley caused by Sulphur dioxide in the Canadian – US 
border.

The tribunal held that;

“ Under the principles of international law ……….. no state has the right to use or permit 
the use of its territory in such a manner so as to cause injury by fumes in or to the territory 
of another  or the properties or persons therein, when the case is of serious  consequence 
and the injury is established by clear and convincing evidence.”5 

In 1949, in the Corfu Channel case 6 the ICJ had to consider the responsibility of Albania 
for mines which exploded within Albanian waters and caused the loss of human life and 
damage to British naval vessels. The court had also decided on whether the United Kingdom 
had violated Albania’s Sovereignty. The court held Albania responsible for the damage and 
the loss of life of the British sailors and determined the amount of compensation to be paid. 
The Court endorsed the principle that ‘every state’s obligation is not to allow knowingly its 
territory to be used for acts contrary to the rights of other states.’ 7

��  “ In the Republic of Sri Lanka sovereignty is in the People and is inalienable. Sovereignty includes the 
powers of government, fundamental rights and the franchise.”, Article 03, Sri Lankan Constitution 1978.

��  United States v. The Netherlands 2 RIAA 1928, page 829
��  United states v. Canada 35 AFIL 1941 page 716 
��   United Kingdom v. Albania  ICJ Reports 1949, page 22
��  Ibid 
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In the Barcelona Traction case 8 the ICJ pointed out ;

“…… an essential distinction should be drawn between the obligations of a state towards 
the international community as a whole, and those arising vis- a vis another State in the 
¿HOG�RI�GLSORPDWLF�SURWHFWLRQ��«��,Q�YLHZ�RI�WKH�LPSRUWDQFH�RI�WKH�ULJKWV�LQYROYHG��DOO�6WDWHV�
can be held to have a legal interest in their protection, they are obligation erga omnes.”

This concept of obligatio erga omnes is of relevance in combating global environmental 
problems, such as the depletion of the ozone layer, the extinction of world’s biodiversity and 
threats caused by climate change. 

In the Gabcikovo – Nagymaros case,9 the court in their advisory opinion of Nuclear Weapons 
case stated that there is a ‘general obligation on states to ensure that activities within 
their jurisdiction and control, in respect to the environment of other states or of areas 
beyond national control, are now part of the corpus of international law relating to the 
environment.’10  

Emerging dynamic of International Law should not undermine the domestic Law 

International law is most relevant when it has been ‘nationalized’ or become part of the corpus 
RI�QDWLRQDO�ODZ�WKURXJK��UDWL¿FDWLRQ��LQFRUSRUDWLRQ�RU�WUDQVSRVLWLRQ��+RZHYHU��LQ�MXULVGLFWLRQV�
where national legislation closely follows or is modeled after international norms, reference 
to international law may be of value in interpreting national law. 

The concepts of monism and dualism are linked to the doctrines of Incorporation and 
Transformation.11 Monism is based on the doctrine of incorporation where international 
law and municipal law in a country are seen as parts of one integrated system. The states 
that follow a theory of monism, the international law automatically becomes a  part of the 
domestic legal system and if there is a clash between a rule of international law and domestic 
law, international law should prevail.12  

Dualism recognizes that international law and municipal law are two distinct systems which 
regulate different entities. This concept is based on the doctrine of Transformation and 
according to this concept international law governs relations between states and municipal 
law deals with all internal affairs of a state under State Sovereignty. 

The position of international law under the Sri Lankan Constitution.

Article 27(15) of the Constitution of the Democratic Socialist Republic of Sri Lanka postulates 
that the state shall endeavor to foster respect for international law and treaty obligations 
dealing in dealings among nations. Furthermore Article 33(f) and Article 125 of the Sri Lankan 
Constitution of 1978, provides relevant constitutional provisions in relation to international 
law that could operate in the domestic Sri Lankan context.

��  Belgium v. Spain ICJ Reports 1970, page 32   
��  Hungary v. Slovakia ICJ Reports 1997, page 7 
��  Ibid
��  McNair, A.D.1961. The law of Treaties, Oxford University Press, Oxford. Page 81 -97 
��  Ibid.
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The status of Individuals in international Law and State Sovereignty 

The term International Law denotes the law regulating the relations between sovereign states. 
Accordingly, a state may not invoke a provision in its domestic law to excuse its violation of 
international law. Traditionally it was deemed to apply solely and exclusively to sovereign 
states which were the only subjects of international law. On the other hand, individuals were 
not deemed as subjects of classic international law.13 They were considered as objects of 
International law. However, over the years, the nature and functions of international law 
have undergone tremendous changes and its perimeters have expanded so as to encompass a 
PXOWLWXGH�RI�¿HOGV�ZLWKLQ�LWV�VFRSH��7KLV�KRUL]RQWDO�H[SDQVLRQ�RI�LQWHUQDWLRQDO�ODZ�KDV�DOVR�
resulted in its vertical expansion to a plethora of modern entities other than states as subjects 
of international law.  Many international organizations have gained recognition as subjects of 
international law. 

Similarly, in modern international law that even individuals can be considered as subjects of 
international law in a limited sense as certain rules of international conventions have been 
GHVLJQHG�WR�EHQH¿W�DQG�GHHPHG�WR�DSSO\�WR�LQGLYLGXDOV�14  

However, such opinions notwithstanding, strong judicial dicta expressed by judges of high 
judicial in common law jurisdictions, have continued to deny individuals recognition as 
subjects of international law. The following pronouncement of Lord Denning epitomizes the 
approach of the courts to this issue.  

‘A rule of international law is only a rule between two states – It is not a rule between an 
individual and two states’15 

Apart from this divergence of opinion on the status of individuals, the effective enforcement 
of their international law rights is seriously inhibited by the inability of the individual to 
have access to international judicial tribunals. Institutions such as the international Court of 
justice (ICJ) do not confer on individuals, the right to invoke their jurisdiction. It is in this 
context that national courts as fora for the enforcement by individuals of rights conferred by 
international conventions become pivotal. However, the possibility of invoking international 
law or conventions before a national court depends, to a larger extent, on the status accorded 
to international law and conventions within the internal legal order of the state concerned. 

Protection and Promotion of Human Rights 

However, with the developments of modern international law, human rights became a global 
concern. The Sources of International law are not merely treaties but also the general principles 
of law which are recognized by nations as well as customary international law. In 1945 the 
United Nations organization was established and one of its main functions is to promote 
respect for human Rights and fundamental freedoms for all without any distinction as to race, 

��  Oppenheim, International law 2nd edition, page 460 
��  Friedman, The changing structure of International law, page 234  
��  Thakar v. 6HFUHWDU\�RI�6WDWH�IRU�WKH�+RPH�2I¿FH 1974 QB 684
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sex, language or religion.16 Article 56 of the Charter makes it obligatory on members of the 
UN to take joint and separate actions to achieve the objectives set out in Article 55. UDHR 
was adopted by the United Nations General Assembly in 1948, but in the declaration, there 
ZDV�QR�GH¿QLWLRQ�RI�KXPDQ�ULJKWV��$OWKRXJK�WKHUH�ZHUH�SURYLVLRQV�LQ�UHODWLRQ�WR�KXPDQ�ULJKWV�
came with a global application, there was no enforcement mechanism as the UDHR was not 
a treaty. Under these circumstances UN adopted two covenants which can be enforceable, 
and we can identify international humanitarian law as well, which is based on the principles 
of human dignity and morality that the world community has accepted. This international 
humanitarian law is more effective as an instrument of peace all over the world and we can 
realize how far modern international law strayed from this humanitarian teaching, even today 
it can manufacture  such weapons where the peace can be attacked. 

7KH�PRVW�VLJQL¿FDQW�FRQWULEXWLRQ�E\�FRXUWV�LQ�JLYLQJ�HIIHFW�WR�LQWHUQDWLRQDO�FRQYHQWLRQV�KDYH�
EHHQ�LQ�WKH�¿HOG�RI�KXPDQ�ULJKWV��,Q�D�ODQGPDUN�GHFLVLRQ�R v. Secretary of state for Home 
Department ex parte phanse fkar 17 Lord Scarman exhorted that it is now the law to have 
regard to the European Convention of human rights. Thus, the court was not only prepared 
to have recourse to a treaty which was not part of the English law but went to the extent 
of declaring that it was the duty of the courts and public authorities to have regard to the 
convention in applying and administering the law.

South Asian Judicial perspective

In the Nallaratnam Singarasa V. Attorney General18  

This case raises whether a Sri Lankan citizen can rely on international human rights protections, 
FRQWDLQHG�LQ�FRYHQDQWV�RU�FRQYHQWLRQV�WKDW�6UL�/DQND�KDV�UDWL¿HG�EXW�QRW�LQFRUSRUDWHG�LQWR�WKH�
GRPHVWLF�ODZ��$�¿YH�EHQFK�RI�6XSUHPH�&RXUW�VWDWHG�DV�IROORZV�

“ ……. Hence the act of the president in 1980 in according to the Covenant is not per se  
inconsistent with the provisions of Constitution or Written Law of Sri Lanka. The accession 
to the Covenant binds the republic qua state. But no legislative or other measures were 
taken to give effect to the rights recognized in the convention as envisaged in Article 2. 
Hence the Covenant does not have internal effect and the rights under the Covenant are 
not rights under the law of Sri Lanka. ”19

As stated by Noel Dias and Roger Gamble in the article of ‘ Nallaratnam Singarasa V. Attorney 
*HQHUDO���7KH�6XSUHPH�&RXUW�RI�6UL�/DQND�FRQ¿UPV�OLPLWHG�+XPDQ�5LJKWV�3URWHFWLRQ�IRU�6UL�
Lankan Citizens’ Sri Lankan Supreme Court has missed a golden opportunity to do Justice 
without offending accepted principles of domestic and international law. However, this case 
gave a green light to provide enabling legislation to give domestic effect to ICCPR and its 
optional protocol. 

��  Article 55 of the UN Charter.
��  (1975) 2 All ER 497 at page 511
��  S.C Spl (LA) No. 182/99 Decided on 15th September 2006
��   Ibid.
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  In Sepala Ekanayake v. Attorney General20 the Supreme Court discussed whether the 
customary international law is a part of the Sri Lankan legal system. The Accused of this case 
was convicted of hijacking. But this was not an offence at the time the defendant committed 
the act. However, after this case domestic law was drafted in accordance with international 
law.21 

In Sirisena Cooray v. Tissa Dias Bandaranayake22  Justice Deeraratne used Article 21 (1) 
United Nations Declaration on Human Rights ( UDHR ) to support the view that the right to 
take part in the governance of one’s country was as important as any of the other fundamental 
rights.

Jadhav Case ( India v. Pakistan ) pending case, ICJ hearing from 18th Feb 2019

The International Court of Justice, the principal judicial organ of the United Nations, will hold 
public hearings in the Jadhav case (India v. Pakistan) in February 2019, at the Peace Palace 
in The Hague, the seat of the Court. In this pending case the one called Jadhav from India 
was kidnapped from Iran where he had gone for handling his businesses after superannuation 
from the Indian Navy. Pakistan has claimed that its security forces arrested Jadhav from 
its Balochistan province in March 2016 after he reportedly entered from Iran. India denies 
all charges and further moved this case to the ICJ in May last year against the verdict. The 
question is whether the accused Pakistan has violated the Vienna Convention by not giving 
consular access to Jadhav. The bench of the International Court of Justice stayed the execution 
of Indian national Jadhav by Pakistani military court until further notice,23 while observing 
that prima facie the Vienna Convention will apply in the Jadhav case. 

Conclusions

Modern international law is a useful aid in interpreting the extent of human rights and the state 
obligations in their implementation. Some could criticize that this is going beyond their state 
sovereignty but when it comes to individual rights modern international law provides access 
for remedies both domestic and international law when their rights are violated. However, 
the only place where an individual can enforce his rights conferred by international law are 
the domestic courts of his state. Therefore, a positive approach adopted by national courts 
towards international law would facilitate the enforcement of individual rights thereunder. 
Otherwise, the new status granted to the individual as a ‘subject’ of international law will be 
illusory and the rights conferred on him will remain ‘elusive ghosts’.

The new trends shown by courts, particularly in some commonwealth Jurisdictions, mark the 
heralding of a new era in the development of modern international law, where the national 
��  1988 1SLR 46
��  Offences Against Air Craft Act No: 24 of 1982 
��  1999 1SLR 1 
��  ‘The decision to stay Jadhav’s execution pending ICS hearing is unanimous, It considers that the mere fact 

WKDW�0U�-DGKDY�LV�XQGHU�D�GHDWK�VHQWHQFH�DQG�PLJKW�WKHUHIRUH�EH�H[HFXWHG�LV�VXI¿FLHQW�WR�GHPRQVWUDWH�WKH�
existence of a risk of irreparable prejudice to the rights claimed by India.’ Ronny Abraham, ICJ President, 
in September 2018
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courts could serve as vehicles for the effective enforcement of international law rights. From 
a position of extreme dualism, where the courts said ‘we take no notice of treaties’, they have 
moved towards a more realistic position and may be considered persuasive in interpreting 
constitutional or statutory provisions in Sri Lanka and many other countries. 

In the Eppawela phosphate mining case 24  the Supreme Court of Sri Lanka observed that 
even if international treaties that recognize principles such as ‘ Sustainable development’ 
which is described in Rio Declaration of 1992 have not been incorporated into domestic law 
through Acts of Parliament, as a member of the United Nations, such principles cannot be 
ignored by Sri Lanka and can be made binding and becomes a part of the domestic law by 
adoption by the superior courts of record and by the Supreme Courts in its decisions.

In Weerawansa v. Attorney General25 the Supreme Court observed that consideration should 
be given to the provisions of the ICCPR in deciding a case of illegal detention. 

In Andra Pradesh Pollution Control Board v. Prof Nayadu26  the Indian Supreme Court 
referred to the International Covenants on Civil and Political Rights and Economic, Social 
and Cultural Rights and the Rio Declaration in interpreting the right to life in the Indian 
Constitution as including a right to clear drinking water.

2QH�FDQ�DUJXH�WKDW�LW�LV�D�JRRG�SROLF\�UHDVRQ�ZKLFK�XQGHUSLQ�WKH�RUWKRGR[�YLHZ�WKDW�UDWL¿HG�
treaties do not become part of the law unless incorporated by statute. Doctrine such as separation 
of powers and the distribution of legislative competence in federations like Canada and 
$XVWUDOLD�GR�SUHVHQW�SUDFWLFDO�GLI¿FXOWLHV�LQ�JLYLQJ�GLUHFW�HIIHFW�WR�LQWHUQDWLRQDO�FRQYHQWLRQV��
But should these policy considerations be permitted to be used as a convenient cover for 
states to escape liability? If states could after be ratifying international treaties and thereby 
XQGHUWDNLQJ�REOLJDWLRQV��ÀRXW�WKHP�ZLWK�LPSXQLW\��DQG�WKHQ�WKH�DFW�RI�UDWL¿FDWLRQ�EHFRPHV�
merely platitudinous and ineffectual. 

In this context some decisions of the ECJ and most of the Asian courts invested with supra 
national jurisdiction, becomes relevant.27 The court of justice has evolved the concept of 
‘Direct effect’ of treaties in order to enforce individual rights. This turn may inspire dualism 
courts to follow this approach and enforce individual rights under international law and 
conventions in the not too distant future. 

��  Judge C.G. Weeramantry, in his separate opinion in the Danube case (Hungary v. Slovakia), (supra), 
UHIHUUHG� WR� WKH�³LPSHUDWLYH�RI�EDODQFLQJ� WKH�QHHGV�RI� WKH�SUHVHQW�JHQHUDWLRQ�ZLWK� WKRVH�RI�SRVWHULW\´«��
pointed out that sustainable development had been already consciously practiced with much success 
for several millennia in Sri Lanka. Judge Weeramantry said; “The notion of not causing harm to others 
and hence sic utere tuo ut alienum non laedas was a central notion of Buddhism. It translated well into 
environmental attitudes. “Alienum’ in this context would be extended by Buddhism to future generations 
DV�ZHOO«´�%XODQNXODPD�Y��6HFUHWDU\�RI�LQGXVWULDO�GHYHORSPHQW���������6/5���������

��  “Should this court have regard to the provisions of the Covenant? I think I must. Article 27(15) requires the 
state to ‘endeavour to foster respect for international law and treaty obligations in dealing among nations.’ 
‘That implies that the state must likewise respect international law... ” (2000) 1SLR 387 

��  (1999) 2 SCC 718
��   Kuperberg 1982 ECR page 664 
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DHNDIT, MLRHRM(R) 

Introduction 

Sri Lanka is a multi-ethnic and multi-cultural country. We have different legal systems which 
are depending on different social values and norms. We have English law and Roman Dutch 
Law as two major systems of law which were given under the colonial rule. English law is ap-
plied in the areas of criminal law, commercial law, constitutional law and Family law. Roman 
Dutch Law is applied in the areas of Land law, Law of contracts, Delict and Family Law. In 
addition to that we also have personal laws which are applied to a particular group of people. 
Personal law governs issues between individuals. It consists of the law of persons, property, 
obligations, and delicts or torts.1 

Marriage law is an important part of the Sri Lankan Constitution. In ancient times though 
marriage was not a legal concept in the Sri Lankan society there were legal necessities and 
procedures for contracting a marriage. Apart from the common law based on the Dutch and 
British legal system, the Kandyan law, the Tesawalamai and Muslim laws to become signif-
icant in discussing marriage systems in Sri Lanka. Article 16 of the Constitution ensures the 
continuation of special laws already in place.  

Kandyan Law applicable to Kandyan Sinhalese in present day Sri Lanka relates to marriage, 
divorce, and intestate succession. They have the option of choosing to marry under The Kan-
dyan Marriage and Divorce Act of 1952, or the GMO.  Kandyan Sinhalese who chooses to 
marry under the Kandyan Act will be governed by Kandyan law in matters relating to mar-
riage, divorce and intestate succession by virtue of the Kandyan Law Ordinance, as well as 
the Kandyan Matrimonial and Inheritance Ordinance. Kandyan Sinhalese who choose to 
marry under the General Marriage Ordinance are governed by Roman-Dutch Law in matters 
relating to marriage, divorce, and intestate succession. The Jaffna Matrimonial Rights and 
Inheritance Ordinance No.1 of 1911 along with The Jaffna Matrimonial Rights and In-
heritance (Amendment) Ordinance of 1947 and the Thesawalamai Pre-emption Ordinance 
govern the Jaffna Tamils on issues of marriage, divorce, inheritance and adoption. They relate 
to property and intestate succession resulting from marriage. The Muslim Special Laws apply 
to all Muslims in Sri Lanka in Family Law related issues.   When a Muslim marries another 
Muslim, the bride and the groom do not have the option of getting married under the General 
Law. The Marriage and Divorce (Muslim) Act, no.13 of 1951, and any related amendments 
are deal with marriage, divorce and other related issues of Muslims.  

The plural legal system in Sri Lanka creates uncertainty, spreads confusion and permits in-
HTXDOLW\��6LJQL¿FDQW�DUHDV�RI�IDPLO\�ODZ�DUH�FRPSOH[�DQG�XQFHUWDLQ��$SSO\LQJ�GLIIHUHQW�SULQ-

�� +�:�7DPELDK��³6UL�/DQND�´�LQ�(QF\FORSHGLD�RI�&RPSDUDWLYH�/DZ��1DWLRQDO�5HSRUWV���HG��9LFWRU�.QDSS��
Martinus Nijhoff Publishers: Dordrecht, Boston, Lancaster (1987) pp.S129-S130. 
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ciples of law creates a lot of problems in determining disputes among the people in Sri Lanka. 
It is believed that a uniform Marriage Law would be more appropriate to govern the citizens 
of the country and this also upholds the principle of equality. However, being a multiethnic 
country this transformation from a plural legal system to a uniform marriage law system im-
poses inevitable challenges. According to the confusions between personal laws themselves 
and between general law and General Law, The writer discusses the merits and demerits of 
repealing the personal laws and enacting a uniform marriage law on the following aspects. 

Registration of marriage 

/DZV�VKRXOG�WU\�WR�UHÀHFW�FRPPRQ�OHJDO�YDOXHV�UHODWLQJ�WR�WKH�IDPLO\�ZKLFK�LV�DQ�LPSRUWDQW�
institution in Sri Lanka. But we can identify confusion regarding marriage registration. 

Registration is important for the evidence of the consent of the parties. The Marriage 
Registration Ordinance declares the requirements for a valid marriage in Sri Lanka. It gives 
exceptions to those who are married under The Kandyan Marriage and Divorce Act of 1952, 
and The MMDA No.13 of 1951. According to the Muslim law failure to register does not 
invalidate the marriage. KMDA makes registration a compulsory requirement for a valid 
marriage. Thus Kandyan customary marriages are invalid under that Act. In Podinona v. 
Herathhaamy2, it was held that a valid marriage between Beatrice Ratnayake and Vincent 
Herathhamy had not been established. But the courts have recognized the validity of marriages 
contracted by the performance of customary rites and practices. The court must ascertain the 
essentials of a valid marriage in the community and whether these rituals were in fact carried 
out.  

Minimum age of marriage    

According to General Law, Kandyan Law and Thesawalamai minimum age of Marriage is 18 
years for both parties. But in Muslim Law�WKHUH�LV�QR�VSHFL¿F�ODZ�WR�GHWHUPLQH�WKH�PLQLPXP�
age of marriage. But there is a provision which says that when a marriage involving a girl 
under the age of 12 year takes place the consent of the Quazi of the area has to be obtained. 
Here we can understand that a girl under the age of 12 years can be given in a marriage with the 
approval of the Quazi.3. ,W�PXVW�EH�SRLQWHG�RXW�WKDW�WKLV�SURYLVLRQ�RI�WKH�0XVOLP�ODZ�FRQÀLFWV�
with the Section363 of the Penal Code. Sec.363 states that a man commits the offence of 
rape if he has sexual intercourse with his wife who is below12 years of age. But the Muslim 
ODZ� DOORZV�PDUULDJHV�ZLWK� JLUOV� EHORZ� ��� \HDUV� FRQÀLFW�ZLWK� WKH� SURYLVLRQV� RI� WKH� 3HQDO�
Code which applies to all in Sri Lanka.4 It is felt that there should be a common minimum 
age of marriage to all. “According to a 2004 UN report stated that 7 percent of Sri Lankan 
girls between 15 and 19 years of age were married, divorced or widowed.”5 Approaching 
the common age for marriage will help to reduce divorce rates and to draw the best higher 
educational structure for Sri Lanka. 

�� �������6/5����
�� 6����RI�WKH�00'$�1R����RI�����
��  Penal Code (Amendment) Act No:22of 1995. 
��  <http:genderindex.org/country/Sri Lanka 
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As above discussed, having sexual intercourse with a female below the age of 16 years 
constitutes rape. Here we can understand that sexual intercourse with a girl over 16 years 
is not prohibited in the Penal Code. As a result teenagers over 16 years are allowed to have 
sexual relationships but they are rejected from contracting a marriage until they reach 18 
years. This situation is against the morality of the people in a multi ethnic country. 

,W� LV�DOVR�LGHQWL¿HG�WKDW�WKH�FRQIXVLRQ�RI�WKH�PLVWDNHV�KDYH�EHHQ�FUHDWHG�E\�WKH�SDUW�RI�WKH�
legislature. The age of majority was brought down to 18 years in 1989 and also the minimum 
age of marriage was raised to 18 years in 1995. But the section 22 of the MRO regarding 
parental consent remains unchanged. Therefore the minimum age of marriage is not only 
problem in Muslim Law but also it creates many problems in General Law too. 

Matrimonial Rights 

Section 2 of MRIO of 1876 states that whenever a man marries a man of different race or 
nationality from her own, she should be taken to be of the same race and nationality as her 
husband during the subsistence of the marriage. I think that the purpose of introducing this 
SURYLVLRQ� WR�DYRLG�DQ\�FRQÀLFWV�RI� ODZ��%XW� WKHUH� LV�QR�FOHDU� LQVWUXFWLRQV�DERXW� WKH�PL[HG�
marriage between a Kandyan man and a Kandyan woman. For instance, in Manikkam 
v.Peter6 where the intestate succession rights of a low country Sinhalese husband married to 
a Kandyan woman was an issue. The Supreme Court held that the section2 of MRIO to be 
not relevant to that case because a low country Sinhalese is not a person of a different race or 
nationality. It is to be understood that in this situation the Kandyan wife retains her personal 
law regarding matrimonial rights and inheritance. The same legal position was followed in 
Bandaranayke v. Bandaranayke7. 

,W� LV� DOVR� LGHQWL¿HG� DV� DQRWKHU� IRUP� RI� FRQIXVLRQ� UHJDUGLQJ� WKH� VWDWXV� RI� D� QRQ�.DQG\DQ�
woman married to a Kandyan. When a marriage takes place between a Kandyan man and a 
woman governed by Tesawalamai according to Section 2 of the MRIO a Tamil woman ceases 
to be governed by Tesawalamai and she becomes subject to Kandyan law. To apply different 
PDUULDJH�ODZV�WKHUH�DUH�VR�PDQ\�FRQÀLFWV�ZLWKLQ�WKH�SURFHGXUHV�RI�SHUVRQDO�ODZV��7KH�ZULWHU�
believes that if marriage is the basic requirement for the creation of the legal family unit in Sri 
Lanka there should be some uniformity with regard to the consequences of marriage. 

Bigamy 

Muslim law allows polygamy. As stated by Dr.H.W.Tambiah in his work- Laws and Customs 
of the Tamils of Jaffna, “E\�WKH�*HQHUDO�0DUULDJH�2UGLQDQFH�RQO\�PRQRJDP\�LV�UHFRJQL]HG«´8 
In Reid v. A.G9 where a man contracted a marriage according to Muslim rites. In the Privy 
Council it was held that since his second marriage was held between persons professing Islam 
it not invalid according to section18. In Katchi Mohamed v. Benedict10 “it was held that he 

�� 1899 4 N.L.R.243
�� ��������1�/�5����
�� Natalia Abeysundere v. Christopher Abeysundere and Another 1988 1 S.L.R. 190
�� 1963 65 N.L.R.97
�� 63 N.L.R.505
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ZDV�JXLOW\�RI�ELJDP\�EHFDXVH�WKH�VHFRQG�PDUULDJH�FDPH�ZLWKLQ�WKH�GH¿QLWLRQ�RI�PDUULDJH�LQ�
section 64 of the Ordinance. Therefore it was an invalid marriage under section 18.”11 

In Natalia Abeysundere v. Christopher Abeysundere and Another12 “it was held that not-
withstanding respondent’s conversion to Islam, his second purported marriage was void as it 
ZDV�FRQWUDFWHG�ZKLOH�WKH�¿UVW�PDUULDJH�ZDV�VXEVLVWLQJ�´13 Confusions regarding personal laws 
differ from one case to another in various aspects. 

(TXDOLW\�

Equality is one of the main principles of Sri Lankan constitution. It is believed that a uniform 
legal system would be more appropriate to govern the citizens of the country and this also 
upholds the principle of equality. Article 12 of the constitution of the country guarantees that, 
“no person shall be discriminated on the ground of age, race, religion and sex.”14  

However special laws, especially Tesawalamai and the Muslim law, have many provisions 
that clearly discriminates women. In Thesawalamai married woman is in an inferior position 
to the unmarried woman concerning her property rights because during the marriage the 
husband by his marital power gets the right to administer all the property. As a result the 
educated Jaffna Tamil woman is subjected to the marital power of the husband.15   

Another type of violation of equality is that some provisions in special laws discriminate one 
group against the other. For example, divorce is one of the forms of dissolution of marriage. 
Under the General Law divorce is based on a fault based system rather than irretrievable 
breakdown. The grounds are the same for both parties such as Adultery, Malicious Desertion 
and impotency. Under the Kandyan law the grounds are the same for both parties in most 
circumstances. But under the Kandyan law a divorce on mutual consent is available and also a 
divorce is granted by the Registrar of Marriages. Therefore, getting a dissolution of marriage 
is a simple procedure. Under the Muslim law also, a man seeking a divorce does not need 
to specify a ground for divorce but women must establish either ill treatment or an act or 
omission. These procedures are also simpler than the procedure under the General Law of Sri 
Lanka. It creates inequality among people.  

Marriage transactions among the Sinhalese, Tamils and Muslims take the form of a dowry. 
Chidenam means dowry. It can be considered important among the Sri Lankan Tamils from 
ancient times. According to Muslim law, for a marriage to become valid it is essential for the 
bridegroom to give his bride a gift. It is called Mahar. Some aspects of Muslim marriage and 

Divorce act is not based on pure Muslim Law. For example, Kaikuli is practiced and the 
0XVOLP�0DUULDJH�FHUWL¿FDWH�DOVR�LQFOXGHV�D�VHSDUDWH�VHFWLRQ�WR�PHQWLRQ�WKH�Kaikuli.  

��  Cooray, L.J.M. An Introduction to the Legal System of Sri Lanka. Lake House, 1972.p.139 
�� (1998) 1 SLR 185.  
��  Ibid. 
��  Constitution (1978) 
��  Coomaraswamy, Radhika. Ideology adn the constitution. n.d. 
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Cultural Diversity and Ethnic Identity 

Article 14(1) guarantees freedom to promote culture and to manifest religion or belief. 
Therefore religious freedom is one of the important principles in a democratic country. In 
Sri Lanka, persons of different ethnic backgrounds profess differing religious beliefs. The 
writer believes that the uniform marriage law may create problems of ethnic, linguistic, and 
economic disadvantages among Sri Lankan communities. The reason behind that the Muslim 
law is very tightly connected with Islam, their religion, and Shariya law is the God’s will. 
7KHUHIRUH�LW�LV�MXVWL¿DEOH�IRU�WKH�0XVOLPV�WR�IHHO�WKDW�WKH�LQWURGXFWLRQ�RI�D�XQLIRUP�PDUULDJH�
law would undermine their religion and would violate their right to religion which is a right 
protected in the Sri Lankan constitution. Jaffna Tamils also feel like Muslims. Diversity in a 
country is also important because it is better than a homogenous society. 

Islam has very liberal and progressive opinions. In the present day those are misinterpreted 
and misunderstood. We can identify that Talaq divorce and polygamy allowed in Muslim 
law are universally criticized as discrimination against women. Under the Muslim law the 
husband is allowed with a unilateral divorce. As a consequence, members of the Committee 
RQ�WKH�(OLPLQDWLRQ�RI�'LVFULPLQDWLRQ�DJDLQVW�:RPHQ��&('$:��KDYH�FDOOHG�IRU�D�XQL¿FDWLRQ�
of legal systems within countries. This is a very prejudiced and uninformed image of the 
Muslim law. 

Conclusion 

There is, it is submitted, an urgent need for legislative reform in this area of personal laws in 
order to achieve certainty, consistency and equality among all communities of the country.  

It must be pointed out that, on the one hand, a plural legal system preserves solidarity between 
people whereas a uniform legal system would cause division between communities and a feeling 
of losing their cultural and ethnic identity. Polygamy is allowed in Muslim law as a solution 
to a social problem. During the war period a man was given the freedom to marry several 
women to support them and protect them. In the modern Sri Lankan context the population of 
the women is higher than men. In relation to the Sri Lankan context, monogamous marriage 
according to the General Law would be a problem in the future. Therefore the government 
should recognize the family planning concept and the survival of the peaceful family structure 
in the society. 

On the other hand, uniform Marriage Law should be able to keep the peace in the society. Of 
Course the inevitable consequence of accepting uniform marriage law is that it may affect 
the free movement of individuals in society. A noteworthy feature of the marriage law should 
become available to achieve maximum satisfaction of human wants. It is a part of social 
engineering and the law ought to give legal remedy according to their needs. These are varying 
from people to people in the Sri Lankan community.  

In the light of the current situation, therefore, the very important suggestion is that in reform-
ing special laws to make them compatible with modern notions of justice without completely 
abolishing them and imposing a uniform legal system on those governed by them.  
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Objectives of the Industrial Disputes Act
Ms. Manoda Mohotti

Attorney-at-Law 

The Preamble to the Act speaks as follows;

AN ACT TO PROVIDE FOR THE PREVENTION, INVESTIGATION AND SETTLEMENT 
OF INDUSTRIAL DISPUTES, AND FOR MATTERS CONNECTED THEREWITH OR 
INCIDENTAL THERETO. 

Before the discussion of the objectives of the IDA it is of major importance to discuss in 
brief about the reasons for emergence of Labor Laws in Sri Lanka. Because of the common 
law labor concepts of laissez faire and freedom of contract, parties were free to form their 
own terms and conditions on Employer- Employee Relationship. Therefore, when a dispute 
arises which is to be solved in accordance with the said terms and conditions, the Master or 
the employer used to always stand on a strong, powerful platform when compared with the 
weaker bargaining power of the employee or the servant.

Also Sri Lanka as a developing country, like many other developing countries, State is the 
largest employer and a very large percentage of annual revenue is expended on the payment 
of wages and salaries to government servants.1 Therefore, the labor relations insisted on the 
intervention of the government which occurred in two ways;

(i) Direct Intervention by way of Legislation

(ii) Indirect Intervention through the pronouncement of Courts/ Tribunals set up to   
 adjudicate the labor matters.

The Industrial Disputes Act No 43 of 1950 came into effect by repealing its predecessor, 
Industrial disputes (Conciliation) Ordinance and the Act has been amended 14 times so far. 
7KH�FRUH�REMHFWLYH�RI�DOO�ODERU�OHJLVODWLRQ�LQFOXGLQJ�WKH�,'$�LV�WR�SODFH�VSHFL¿FDOO\�UHFRJQL]HG�
rights and liabilities of the industrial relations and to provide a mechanism to maintain a 
peaceful atmosphere between the parties and to ensure that no hindrance is going to interrupt 
the industrial production.

The objective of the IDA as expressed in the preamble to the Act, is the investigation and 
settlement of disputes which necessarily implies a power in industrial tribunals to grant reliefs 
necessary for bringing about harmonious relations between the employer and employees. The 
purpose is therefore to settle disputes that arise between the workers and the management, 
which if not settled would result in a lockout or strike and dislocation of business essential to 
the life of the community.2

��  S.R. De Silva, Law and State in Industrial Relations (H.W. Cave and Co. Company 1973) 23
��  Law of Labour Disputes 84 
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In achieving the creation of a harmonious relationship between industrial relations it is 
necessary to consider the connection between Equity and Labor Law.  As mentioned before, 
because of the imbalanced strengths of the parties the need for a separate body to regulate 
ODERU�RQ�HTXLWDEOH�SULQFLSOHV�DURVH��7KH�RQO\� ODERU� OHJLVODWLRQ�RI�PDMRU� VLJQL¿FDQFH� LQ�6UL�
Lanka which expressly contains the concept of equity is the Industrial Disputes Act.3 

Thus, Labour tribunals, Arbitrators and Industrial Courts are required to make orders or 
awards which are in the nature of being “just and equitable” and the interpretation of the terms 
just and equitable has been subjected to many judicial views and in a very broad sense it can 
be stated that, the test of a just and equitable order is that those qualities would be apparent to 
any fair minded person which in turn implies that the fair-minded man’s sense of justice is as 
close as one can get to some objective standard of equity.

The Act integrates and regulates a number of areas regarding the settlements of industrial 
disputes, such as Collective agreements, industrial arbitration, Labour Tribunals etc. in order 
to achieve the primary objective of enacting the IDA i.e. to maintain industrial peace between 
industrial relations.

An assessment of the effectiveness of the provisions of the Act to achieve the objectives.

Interpretation of the terms “industrial dispute”, “workman” and the “employer”

Section 48 of the Industrial Disputes Act4�GH¿QHV�WKH�DERYH�WHUPV��,Q�WKH�FDVH�RI�Colombo 
Apothecaries Co. Ltd v Wijesuriya5�7KHQQDNRRQ�-��EUHDNV�WKLV�GH¿QLWLRQ�LQ�WR���

1. There must be a dispute or difference 

2. Such dispute or reference must be between an employer/ employee or in the plural or 
between workmen / workmen (workmen includes a trade union of workmen) 

3. The dispute or the difference must be connected to one of the following;

• Employment or non-employment
• Terms of employment
• Conditions of labour
• Termination of services
• Re-instatement of services
In the case of Carson Cumberbatch and Co. Ltd v Nandasena6 Justice Thennakoon gave a 
lucid analysis to the 3 limb interpretation of the term Employer which is as follows;

7KH�¿UVW� OLPE�ZLOO� FDWFK�XS� D� SHUVRQ�ZKR�KLPVHOI� HQJDJHV� D�ZRUNPDQ�DQG� DOVR�RQH�ZKR�
engages a workman through an agent who is known to the latter to be acting as an agent.
��  S.R. De Silva, Some Concepts of Labor Law (Lake House Investments Limited 1977) 9
��  Industrial Disputes Act No. 43 of 1950 (Industrial Disputes Act), s 48
��  70 NLR 481
��  77 NLR 73
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The second limb will apply to a principal on whose behalf an agent without disclosing the 
existence or identity of his principal, engages the services of a workman and in such a case 
the workman on discovering of the existence and identity of the principal can hold him to the 
contract.

The third limb would include the type of agent referred to under the second limb, because in 
such a case the agent is at common law regarded as having contracted personally.

In the case of Colombo Apothecaries Co. Ltd v Wijesuriya7 Thennakoon J provides a 3 limb 
interpretation to the term “workman” which is as follows;

 it falls into three parts, the 2nd and 3rd only serving to extend its ordinary meaning:

(i)  any person who has entered into or works under a contract with an employer in 
any capacity, whether the contract is expressed or implied, oral or in writing, and 
whether it is a contract of service or of apprenticeship, or a contract personally to 
execute any work or labour,

(ii)  any person ordinarily employed under any such contract whether such person is or 
is not in employment at any particular time,

(iii)  for the purposes of any proceedings under the Act in relation to any industrial 
dispute, any person whose services have been terminated.

Functions Of The Commissioner Of Labour With Regard To Industrial Disputes

The Industrial Disputes Act makes it mandatory on the Commissioner who can either be the 
&RPPLVVLRQHU��'HSXW\�&RPPLVVLRQHU��$VVLVWDQW�&RPPLVVLRQHU�RU�HYHQ�D�/DERU�2I¿FHU� LQ�
terms of Section 48 of the Act to investigate into a matter involving industrial dispute by the 
use of word “shall”.8 Further even without a formal notice given to him with regard to the 
GLVSXWH�LI�KH�LV�RI�WKH�RSLQLRQ�WKDW�WKHUH�H[LVWV�DQ�LQGXVWULDO�GLVSXWH�DV�GH¿QHG�LQ�VHFWLRQ����LW¶V�
his duty to take steps to conduct an inquiry on the matter and reach a settlement.

In the case of State of Madras V C. P. Sarathy,9�³LW�ZDV�KHOG�WKDW�1HYHUWKHOHVV�LW�LV�VXI¿FLHQW�
for a reference that an industrial dispute is in fact apprehended and in view of the empowering 
of the Commissioner of Labor to make a reference in such an event, it would seem that it 
would be possible that contingent and future disputes could be referred for settlement.”

The mechanism of utilizing the powers of the commissioner to resolve the industrial disputes 
LV�GH¿QHG�LQ�VHFWLRQ���RI�WKH�$FW�

The Commissioner has the discretion to refer to the aforementioned mechanism methods 
in resolving industrial disputes with the use of the term “may” in the section. However, in 
situations in which circumstances predicated by the statute for the exercise of the power exist, 

��  Colombo Apothecaries (n 6)
��  Industrial Disputes Act, s 2
��  (1953) 1 LLJ 174
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the court may infer a duty to exercise such power or discretion to effectuate the objects of the 
statute.10

One such method of resolving industrial dispute is, if there exists a collective agreement 
between the parties, the Commissioner is empowered to have the dispute resolved by the 
terms and conditions provided for in such agreement.11 If arbitration has been provided for in 
such agreement, the arbitrator or the arbitrators to whom the Commissioner of labour refers 
the dispute may adopt the procedure laid down in the agreement which may incorporate the 
Act or in the absence thereof one that is mutually acceptable. In any event they would have to 
ensure procedural fairness and principles of natural justice.12

The Commissioner’s power to refer the disputes to conciliation can be done two ways;

• Direct conciliation by the Commissioner himself

• 5HIHUULQJ�WKH�PDWWHU�WR�DQ�DXWKRUL]HG�RI¿FHU�WR�VHWWOH�WKH�GLVSXWH�E\�ZD\�RI�FRQFLOLDWLRQ�13

Some of the Advantages of Conciliation can be named as follows;

1.  Less time and money consuming 

2. Heartens the parties to clarify their terms of settlement and makes each party responsible 
for being adhered by such terms.

����.HHSV�WKH�FRQ¿GHQWLDOLW\�RI�WKH�PDWWHU�DQG�OHVV�ZULWWHQ�UHFRUGV

4.  Although there may be a situation of a compromise, it is a win-win situation for the 
parties.

The Commissioner with the consent of the parties, has power to submit the dispute for voluntary 
arbitration, where he thinks that a settlement cannot be affected by way of conciliation. 
Arbitration, a method of alternative dispute resolution (ADR), where the parties to a dispute 
refer it to one or more arbitrators and this method involves a third party reviews on the 
dispute who can either be an arbitrator nominated jointly by such parties or representatives, 
or in the absence of such nomination, to an arbitrator or body of arbitrators appointed by the 
Commissioner or to a labour tribunal.14

Powers Of The Minister With Regard To An Industrial Dispute

Minister’s purview of interference with industrial disputes is provided in the Act15. Accordingly, 
his exercise of powers is of two folds;

��  Nadesan V Senanayake [1981] 1 SLR 238
��  Industrial Disputes Act, s 3(1)
��  Nigel Hatch, Commentary on the Industrial Disputes Act of Sri Lanka (Friedrich-Ebert-Stiftung 1989) 100
��  Industrial Disputes Act, s 3 (1) (b) & (c)
��  Industrial Disputes Act, s 3(1) (d)
��  Industrial Disputes Act, s 4
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i. If he is of the opinion that an industrial dispute is of minor nature, he can recommend 
by order in writing for the parties to go for compulsory arbitration.

ii. He may by order in writing refer any industrial dispute to an industrial court for 
settlement.

Minister’s power of referring to arbitration can be viewed as “compulsory Arbitration” in 
which the minister has a wide discretionary power to decide whether an industrial dispute is 
major or minor in nature.

In the case of Aislaby Estates v Weerasekara16 the Supreme Court held that Section 4(1) vests 
the Minister of Labour with an amplitude of power and provided that he refers an industrial 
dispute within the meaning of section 48 of the Act, his opinion once it has been formed and 
his reference thereof cannot be reviewed as he solely acts in an administrative capacity and 
not judicially or quasi judicially. 

Ceylon Bank Employees’ Union v Yatawara17 it was further contended that it is not open to 
a party what was referred was not an industrial dispute within the meaning of the Act and 
challenged the jurisdiction of the tribunal on the basis that there was no industrial dispute.

Walker sons and Co. Ltd v Fry18 The minister’s power to refer an industrial dispute to 
compulsory arbitration is one of last resort, exercisable only if conciliation fails, and if the 
parties themselves do not agree to reference to arbitration.

Nevertheless, following can be viewed as the major differences between the powers vested in 
the commissioner and the minister;

• 0LQLVWHU¶V�SRZHUV�DUH�FRQ¿QHG�WR�WKH�WZR�PHWKRGV�RI�FRPSXOVRU\�DUELWUDWLRQ�DQG�UHIHUULQJ�
to industrial courts, but Commissioner’s powers though not compulsory are wide enough 
to utilize many more mechanisms of dispute resolution.

• The Minister can only exercise his power when there exists an actual industrial dispute, 
whereas the Commissioner can act on his powers even where he apprehends an industrial 
dispute.

Industrial Courts

Every order of the Minister under section 4 referring to a dispute for settlement by an industrial 
court shall be accompanied by a statement prepared by the Commissioner setting out each 
of the matters which to his knowledge is in dispute between the parties. The industrial court 
shall be constituted by selecting either one person or three persons from the panel appointed 
by the president.19

��  [1973] 77 NLR 241
��  [1963] 64 NLR 49
��  [1966] 68 NLR 73
��  Industrial Disputes Act, s 22, 23
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It is the duty of the industrial court constituted to adjudicate the dispute, after conducting an 
inquiry to reach a just and equitable award on the parties and Reference shall be made in every 
award of an industrial court to the parties and trade unions to which, and the employers and 
workmen to whom, such award relates.20

$�GLVVDWLV¿HG�SDUW\�FDQ�UHIHU� WKH�DZDUG�RI�,&�WR�EH�UHFRQVLGHUHG�E\� WKH�PLQLVWHU�DQG�VXFK�
request of reconsideration should be made within 12 months from the date on which the 
DZDUG�FDPH�LQWR�IRUFH��IXUWKHU�WKH�PLQLVWHU�FDQ�FRQ¿UP��FDQFHO��PRGLI\�RU�PDNH�D�QHZ�DZDUG�
on the said dispute.21

Labour Tribunals

 Labour Tribunals are the most common courts established for which workmen usually go for 
relief against unfair termination. Provisions relating to Industrial tribunals do not apply to the 
public sector because usually they would go by way of a Fundamental rights Action against 
the arbitrary or unfair treatment by the executive or administrative authority.

In terms of section 31(B) (1) LT jurisdiction can be categorized under termination of services, 
claims of gratuity and terms of employment. In respect of the above matters a workman or a 
trade union on behalf of a workman may make an application to a LT for relief or redress of 
the above matters.

In the case of United Engineering Workers’ Union v Devanayagam22 the court held that section 
31(B) (1) is the gateway through which a workman must pass to get his application before 
a Tribunal but it is sections 31(B) (4) and 31(C) (1) which state the powers and duties of a 
tribunal on an application.

Objectives Of The Indian Labour Laws

$�FULWLFDO�DQDO\VLV�RQ�HI¿FDF\�RI�PHFKDQLVP�WR�LQGXVWULDO�GLVSXWHV�UHVROXWLRQ�LQ�,QGLD�VKRZV�
that Industrial Disputes Act provides for machinery for just and equitable settlement of 
Industrial disputes by adjudication, negotiation and conciliation. It promotes measures for 
securing and preserving amity and good relations between employer and workmen.23

Meenakshi Mills v State of Madras24   held the purpose of labour laws (The Labour Management 
Relations Act) is to strengthen, rather than weaken, that corporation, continuity of service and 
cordial contractual relation between employer and employee that is born of loyalty to their 
common enterprise.

��  Industrial Disputes Act, s 24
��  Industrial Disputes Act, s 27
��  [1967] 69 NLR 289
�� � 0�-�$USXWKDUDM� DQG� 5�� *D\DWUL�� µ$� FULWLFDO� DQDO\VLV� RQ� HI¿FDF\� RI� PHFKDQLVP� WR� LQGXVWULDO� GLVSXWHV�

resolution in India’ (2014) <http://www.ijcrar.com/vol8/M.J.Arputharaj%20and%20R.%20Gayatri.pdf> 
accessed 5 December 2019

��  [1951] AIR Mad. 974   
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B. Naidu v Chrome Leather Co. Ltd25 The Scheme of the Act shows that it aims at settlement of 
all industrial disputes arising between the capital and labor by peaceful methods and through 
the machinery of conciliation, arbitration and if necessary by approaching tribunals set up 
under the Act.

Objectives Of Labour Laws In The Uk

Without legislation and laws to govern what happens at the workplace today, employees 
would be left open to hostile and unfair treatments by the employers and so also, employers 
would be left unaided on how to control employees that take advantage of situations. Most of 
WKH�ODZV�ZLWK�UHJDUGV�WR�HPSOR\PHQW�DUH�VHW�XS�LQ�RUGHU�WR�SURWHFW�DQG�EH�RI�EHQH¿W�WR�ERWK�
employers and employees without one taking advantage of the other. With the introduction 
of the Employment Rights Act, Sex Discrimination Act and Race Relations Act, there is 
a reduced rate on racial discriminations in the work place. For example, where before the 
relevant laws were imposed it an employer can get rid of any employee he wants to, with such 
laws in place, it becomes harder for an employer to just get rid of any employee and get away 
with that without consequences.26

Recommendations

Establishment of industrial appellate courts to hear the Appeals from the Labour Courts 
also may contribute for the speedy disposal of labour cases. The introduction of mandatory 
disciplinary inquiry for disciplinary termination of employment may also contribute to the 
decrease of labour cases. Also an employer who makes an appeal to the High Court against 
an order of the Labour Tribunal has to furbish to such labour tribunal a security in cash 
calculated in accordance with the provisions of the Act. This mandatory requirement imposes 
an unreasonable burden on the employer who wishes to question on the legality of the just 
and equitable order made by the labour tribunal. The IDA provides guidelines as to payment 
of compensation as an alternative to reinstatement or in lieu of compensation. Even though 
the workman has the option of compensation, an employer does not have such options and it 
is at the discretion of the court.27

In terms of the new amendment brought to the Civil Procedure Code,28 a party who appoints 
a registered attorney under section 27(2) shall nominate at least one not more than three in 
order of preference to be his legal representatives for the purpose of proceeding with the 
DFWLRQ��LQ�WKH�HYHQW�RI�KLV�GHDWK�SHQGLQJ�WKH�¿QDO�GHWHUPLQDWLRQ�RI�WKH�DFWLRQ��+RZHYHU��WKHUH�
is no such applicability of provisions in terms of an action in the Labour Tribunal. Therefore, 
in the event of the death of the applicant there is no room for anyone else to proceed with the 
action in the tribunal.

��  [1949] ILR Mad 924.
��  All Answers ltd, 'Modern Employment Law in England' (Lawteacher.net, December 2019) <https://

www.lawteacher.net/free-law-essays/employment-law/modern-employment-law-in-england.php?vref=1> 
accessed 5 December 2019

��  Arulanantham Sarveswaran, Industrial Law; Critique Of The Industrial Law in the Context of Foreign 
Investment

��  Civil Procedure Code Act No. 8 of 2017, s 13
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Abstract 

The Beirut Explosion which is regarded as one of the largest non-nuclear explosions of recent 
times thrust the realities of the non-nuclear explosive material global trade sector, into the 
limelight. Investigations on the causes of this tragedy revealed that the mismanagement 
of large quantities of ammonium nitrate served as the key reason for the explosion. Non-
nuclear explosive substances such as ammonium nitrate are commercially transacted for 
various industrial purposes along complex supply chains in the international economy. Such 
materials are subject to a relatively underdeveloped and relaxed system of international laws 
due to their economic use and non-nuclear nature. However, this has resulted in the wrongful 
use and mismanagement of such substances. The article explores the present realities of the 
international trade law on non-nuclear explosive material by utilizing ammonium nitrate 
as a case study. It then proposes a series of recommendations on standardizing the existing 
international trade law through the principle of centralization and through the establishment 
of suitable global entities. 

Understanding the Ground Realities of the Beirut Explosion

The 04th of August 2020 dawned as any other average day for the Republic of Lebanon which 
is located on the Mediterranean Sea border as part of the Arabian Peninsula. The populous went 
about their daily lives in the midst of the COVID-19 global pandemic which had penetrated 
WKH�/HEDQHVH�ERUGHUV� LQIHFWLQJ�RYHU������SHRSOH��7RZDUGV�PLG�GD\�D� URDULQJ�¿UH� HUXSWHG�
from Warehouse 12 of the Port of Beirut, which was located in close proximity to the Port’s 
JUDLQ�VLORV��6KRUWO\�DIWHU�WKH�HUXSWLRQ�RI�WKH�¿UH�DURXQG������SP�*07��WKH�URRI�RI�:DUHKRXVH�
���ZDV�HQJXOIHG�LQ�ÀDPHV�ZKLFK�OHG�WR�WKH�¿UVW�ODUJH�H[SORVLRQ��7KLV�H[SORVLRQ�ZDV�IROORZHG�
E\�D�VHULHV�RI�VPDOOHU�HUXSWLRQV�ZKLFK�ZHUH�GHVFULEHG�E\�ZLWQHVVHV�DV�WKH�VRXQGV�RI�D�¿UHZRUN�
display. In a mere 30 seconds the pale sky of Beirut was shattered by a large mushroom cloud 
which birthed a supersonic blast wave that radiated through the city. 

According to the Governor of Beirut Marwan Abboud, 137 people have been killed and as 
many as 300 000 people have been made homeless by the explosion which has caused an 
estimated collateral damage between USD 10 to 15 million. The escalation of casualties and 
the sheer damage was worsened by the high density of population in the capital which is home 
to 2 million people. 
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The controversy surrounding the Beirut Explosion lies in the fact that it was not a bomb 
explosion which one witnesses in the news or an eruption from faulty electricity. It was as 
a result of mismanagement of a large stock of ammonium nitrate. The sheer gravity of the 
explosion attests to the fact that the Beirut Explosion is one of the largest non-nuclear blasts 
in recent history. The explosion destroyed the nearest dockside and created a 140 m wide 
FUDWHU�DORQJ� WKH�VKRUH�ZKLFK� WKHQ� LPPHGLDWHO\�¿OOHG�XS�ZLWK�VHD�ZDWHU��7KH�ZDUHKRXVH� LQ�
ZKLFK�WKH�¿UH�RULJLQDWHG�DQG�D�SRUWLRQ�RI�WKH�JUDLQ�VLORV�ZHUH�GHVWUR\HG�WR�GXVW��7KH�SRUW�VLGH�
was devastated and the explosion was so powerful that a ship was blown out of water onto 
the concrete platform of the port. The sounds of the explosion were heard as far off as Cyprus 
which is located 200 km across the Mediterranean Sea. 

Lebanon’s President Michel Aoun stated post to preliminary investigations that the magnitude 
of the explosion; which was equivalent to a 3.3 magnitude earthquake as per the seismologists 
at the United States Geological Survey, can be attributed to the unsafe storage of 2750 tonnes 
RI�DPPRQLXP�QLWUDWH�DW�:DUHKRXVH����ZKLFK�FDXJKW�RQ�¿UH��7KH�FDXVH�RI�WKLV�¿UH�LV�FLWHG�E\�
the Lebanese news agency LBCI as welding work which was conducted at the door of the 
Warehouse. The arrival of such a large quantity of the non-nuclear explosive substance in 
Beirut, dates back to 2013 when a similar amount of ammonium nitrate was transported in a 
Moldovan cargo ship named MV Rhosus. This cargo ship docked in Beirut due to a technical 
problem and was later inspected and banned from leaving due to the questionable substance 
it was transporting. The ship was shortly after abandoned by the owners and the Beirut court 
structure ordered for the ammonium nitrate to be stored in Warehouse 12 until proper disposal.

Ammonium nitrate is commonly used as a nitrogen compound for agricultural fertilizer. 
Since the substance is inexpensive to produce as opposed to other nitrogen sources, it is 
used commercially for various industrial purposes ranging from the production of fertilizer 
to use in explosives in mining. The lethal downside of ammonium nitrate stems from its high 
propensity to cause damaging explosions when mixed with other substances. It belongs to a 
chemical class of compounds known as Oxidisers which increase the concentration of oxygen 
PROHFXOHV�LQ�D�VSDFH�DQG�WKHUHE\�PDNHV�RWKHU�VXEVWDQFHV�PRUH�ÀDPPDEOH��

Though it is relatively harmless as a sole compound, it is mixed with various fuels to produce 
bombs by militant groups. Professor of Chemistry at the University College of London, 
Andrea Sella argues that the substance is relatively harmless if it is stored properly. However, 
RYHU� WLPH� DPPRQLXP� QLWUDWH� DEVRUEV� PRLVWXUH� LQ� WKH� DLU� DQG� VROLGL¿HV� LQWR� D� URFN�� 7KLV�
VROLGL¿FDWLRQ�SURFHVV�DFFRUGLQJ�WR�3URIHVVRU�6HOOD��LQFUHDVHV�WKH�SURSHQVLW\�RI�WKH�VXEVWDQFH�
to act as an intensive explosive agent. 

The Beirut Explosion highlights the inherent dangers of global under regulated trade, 
transportation and storage of non-nuclear explosive material such as ammonium nitrate. 
The diversity in national realities across trading nations of the world, necessitates urgent 
amendments in the international law pertaining to the trade of such substances. 

An Overview on the International Trade Law Discussion Related to the Beirut Explosion

Since World War II, the focus of the world in terms of international security has been 
on nuclear non-proliferation.  Though the use of WMDs are considered a Crime Against 
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Humanity under International Humanitarian Law, the regulations that exist for the trade of 
explosive material such as ammonium nitrate, pales in comparison to the strict guidelines on 
trading in nuclear technology. Symington argues that the establishment of the International 
Atomic Energy Agency (IAEA) in 1957 followed by the adoption of The Non-Proliferation 
of Nuclear Weapons Treaty (NPT) in 1968, set up a control system for the trade of nuclear 
technology for peaceful purposes. However, a similar system cannot be found in relation to 
the international trade of explosive material, considering the diverse industrial uses of such 
substances. For example, ammonium nitrate which is being regarded as the main cause for the 
Beirut Explosion, is used as a blast substance in the mining industry. Hence this tragedy must 
be discussed in the light of international trade in non-nuclear explosive material, considering 
the possibility to mismanage the storage and misuse of such substances for non-peaceful 
purposes. 

The Current Status of International Trade Law on and Local Use of Non-Nuclear 
Explosive Material

The international trade law pertaining to global transactions on non-nuclear explosive 
material is a collection of varying regional and national laws which are tied together by 
model guidelines presented by The United Nations (UN). Hence what constitutes as a truly 
international system of regulations are model rules and regulations put forward by the UN 
in various recommendation Volumes. An apt example of such model guidelines is Volume 
I containing “Recommendations on The Transport of Dangerous Goods” put forward by 
The Committee of Experts on The Transport of Dangerous Goods and on The Globally 
+DUPRQL]HG�6\VWHP�RI�&ODVVL¿FDWLRQ�DQG�/DEHOOLQJ�RI�&KHPLFDOV��XQGHU�WKH�SXUYLHZ�RI�7KH�
United Nations Economic and Social Council. According to this Volume, ammonium nitrate 
ZKLFK�FDXVHG�7KH�%HLUXW�([SORVLRQ��FODVVL¿HV�DV�D�³+LJK�&RQVHTXHQFH�'DQJHURXV�*RRG´�
IDOOLQJ�XQGHU�'LYLVLRQ������7KHUHIRUH�� WKHUH�DUH�FRGL¿HG� WHFKQLFDO�DQG�VFLHQWL¿F�JXLGHOLQHV�
pertaining to the international trade in non-nuclear explosive material, which are suggestive 
and non-binding in nature. The trading countries are provided with the sovereign freedom to 
determine the rules governing bilateral and multilateral trade in such substances. They are 
merely encouraged to adhere to the model regulations so as to support the standardization of 
WUDGH�LQ�GDQJHURXV�JRRGV��VXFK�DV�VSHFL¿FDOO\�LGHQWL¿HG�QRQ�QXFOHDU�H[SORVLYH�PDWHULDO��7KLV�
LV�HYLGHQW�IURP�&ODXVH���LQ�³7KH�1DWXUH�3XUSRVH�DQG�6LJQL¿FDQFH�RI�WKH�5HFRPPHQGDWLRQV´�
section of the aforementioned volume: a segment of which is quoted below. 

“The Model Regulations aim at presenting a basic scheme of provisions that will allow 
uniform development of national and international regulations governing the various modes 
RI�WUDQVSRUW��\HW�WKH\�UHPDLQ�ÀH[LEOH�HQRXJK�WR�DFFRPPRGDWH�DQ\�VSHFLDO�UHTXLUHPHQWV�WKDW�
might have to be met. It is expected that governments, intergovernmental organizations and 
other international organizations, when revising or developing regulations for which they 
are responsible, will conform to the principles laid down in these Model Regulations, thus 
FRQWULEXWLQJ�WR�WKH�ZRUOGZLGH�KDUPRQL]DWLRQ�LQ�WKLV�¿HOG�´�

The above provision aptly captures the present reality in international trade law pertaining 
to non-nuclear explosive material which is the absence of a binding and regulated system 
of laws in this area. Voicing concern on the lack of oversight in international regulation of 
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trade in dangerous substances such as ammonium nitrate, Julia Meehan who is the Managing 
Editor of a trade publication titled “ICIS Fertilizers” told Reuters that “There’s no global body 
that looks across it, it’s country to country or regional. It can even differ from port to port.” 
Therefore, the trade in such substances is purely at the mercy of national trade law and the 
experience of the countries in the trade of non-nuclear explosive material. 

This reality also leads to a slow development in this area of international trade law. The Beirut 
Explosion is far from an isolated event in terms of the mismanagement of ammonium nitrate. 
7KHUH�DUH� WKLUW\�¿YH�PDMRU�GLVDVWHUV� UHSRUWHG�DFURVV� WKH�ZRUOG�GXH� WR� WKH�PLVPDQDJHPHQW�
of the substance since 1916. The Texas City Disaster which occurred in 1947 is one of the 
largest non-nuclear explosions in human history which was caused by the explosion of 2300 
tonnes of the substance, imported by the United States for the production of explosives during 
World War II. The blast killed 581 people and injured over 7000 more. Fast forward to 2001 
and an explosion of approximately 300 tonnes of ammonium nitrate in a fertilizer factory in 
Toulouse, France, causes the death of 31 people. France began to toughen its international 
trade regulations pertaining to dangerous chemicals after this disaster. Despite the occurrence 
of such damaging disasters, international trade law pertaining to non-nuclear explosive 
material has developed in a surprising slow pace and often as a reaction to an explosion. 

Regulation of international trade in non-nuclear explosive material does exist but it takes 
place often at a national level through individual frameworks implemented by exporting and 
importing countries. If the trade in ammonium nitrate is taken as an example, the analyst 
¿UP�,+6�VWDWHV�WKDW�³WKHUH�LV�FRQWLQXRXV�SUHVVXUH�DURXQG�WKH�ZRUOG�WR�UHJXODWH�XVH�DQG�WUDGH�
of ammonium nitrate because of its potential for misuse as an explosive in terrorism or for 
accidental detonation”. Due to this potential for misuse certain countries such as China, 
Afghanistan, Colombia, and the Philippines have banned the import of ammonium nitrate based 
fertilizers. In Europe the use of the substance is subject to the Seveso 03 Directive, where a tier 
based approach is adopted to regulate the use of ammonium nitrate. An establishment using 
the substance is faced with stricter regulation based on the quantity of ammonium nitrate used 
within its production or service processes. In the USA an institution cannot store more than 
2500 tonnes of the substance in a building without automatic sprinklers. Whilst recognizing 
the progressive steps towards regulating the trade of non-nuclear explosive material such as 
DPPRQLXP�1LWUDWH��WKH�FHQWUDO�TXHVWLRQ�LV�ZKHWKHU�D�QDWLRQ�VSHFL¿F�DSSURDFK�LV�HQRXJK�WR�
prevent potential disasters. 

Following the Beirut Explosion, the frantic search of other Countries for the improper storage 
of dangerous chemicals within their borders, is proof of the development of reactionary 
UHJXODWLRQV� IRU� WUDQVDFWLQJ� LQ� QRQ�QXFOHDU� H[SORVLYH� VXEVWDQFHV�� )RU� H[DPSOH�� RI¿FLDOV� LQ�
Dakar which is the capital city of Senegal requested for the return of almost 3000 tonnes of 
the ammonium nitrate from the City’s port. Investigations in Romania revealed the illegal 
storage of 5000 tonnes of the same substance in a single warehouse. An additional 3800 
tonnes of ammonium nitrate were discovered in raids across the Country. Such discoveries of 
illegally stored chemicals are indicative of unlawful trade in the substance and the existing 
global black market for trade in non-nuclear explosive material. 

Another notable revelation of national level investigations conducted in various countries 
following the Beirut Explosion, is the storage of the hazardous substance in a single location 
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over a long period of time. There are approximately 28 000 tonnes of ammonium nitrate 
stored in Constanta which is the largest port in Romania. The Chennai Port Authorities 
acknowledged that it has been storing close to 800 tonnes of the substance at the Port since 
2015. The concentration of the non-nuclear explosive material in one location over prolonged 
periods inevitably leads to a depletion of the protective levels of storage equipment. Hence 
the international trade law on hazardous material must encompass strict regulations for the 
complete cycle of use of non-nuclear explosive material such as ammonium nitrate: starting 
ZLWK�LWV�H[WUDFWLRQ�LQ�RQH�FRXQWU\�DQG�HQGLQJ�ZLWK�LWV�¿QDO�XVH�LQ�DQRWKHU��

The need for a comprehensive international trade law for dangerous chemical substances 
becomes more apparent when discussing the possibility for wrongful use of non-nuclear 
H[SORVLYH�PDWHULDO��7KH�¿QGLQJV�ZLWKLQ�5RPDQLD��SRVW�WR�WKH�%HLUXW�([SORVLRQ�ZKHUH������
WRQV� RI� WKH� FRPSRXQG�ZHUH� FRQ¿VFDWHG� WKURXJK� ��� LQVSHFWLRQV�� LV� VXJJHVWLYH� RI� WKH� KLJK�
probability to access this material within national borders of countries producing and importing 
the substance. Hence rebel and terrorist groups operating within a country can purchase and 
utilize non-nuclear explosive material which are commercially available, to produce bombs 
and other destructive weapons. There are a few notable examples of misuse of ammonium 
nitrate by insurgent groups as a non-nuclear explosive substance. Several attacks instigated by 
the Irish Republican Army (IRA) such as The Bishopsgate attack of April 1993 which left 40 
persons injured and the consequential bomb explosion in Manchester in 1996 which left 2000 
people injured, have been a result of the explosion of bombs containing ammonium nitrate. 
The Oklahoma City Bombing in USA which is a domestic terrorist bombing that caused an 
HVWLPDWHG������PLOOLRQ�ZRUWK�RI�FROODWHUDO�GDPDJH��ZDV�FDXVHG�E\�DQ�$110�)HUWLOL]HU�7UXFN�
Bomb. The apparent avenue for misuse is another reason for reforming the international trade 
law and advocating for greater regulation of transactions pertaining to non-nuclear explosive 
material.

A key challenge to the harmonization of international trade law and the output of timely 
research on this subject is the absence of consistent data pertaining to the trade, transportation 
and storage of non-nuclear explosive material by governmental as well as non-governmental 
institutions, within a national structure. Hans Reuvers who is a German Expert on ammonium 
nitrate and fertiliser technology, and an Executive Committee Member at the Ammonium 
Nitrate/Nitric Acid Producers Study Group (ANNA), in an interview for an article by Reuters 
on the Beirut Explosion, referred to global data on storage of the substance as being “spotty”. 
7KLV� ODFN�RI�UHOLDEOH� LQIRUPDWLRQ�PDNHV� LW�GLI¿FXOW� WR�PDS�WKH�YDULRXV�XVHV�RI�QRQ�QXFOHDU�
explosive material within state borders and consequentially formulate controlling legislation. 

According to the Observatory of Economic Complexity, the 2018 world trade in ammonium 
QLWUDWH�DPRXQWHG�WR��������ELOOLRQ�LQ�YDOXH��ZLWK�5XVVLD�EHLQJ�WKH�ZRUOG¶V�ODUJHVW�H[SRUWHU�DQG�
Brazil serving as the largest importer.  Though a handful of countries produce the substance it 
is transported along complex global supply chains to many countries utilizing the substance. 
Furthermore, since this ammonium nitrate is often transported by sea, there is a high likelihood 
that it will be stored within port warehouses for prolonged periods of time. Though there is 
surface level data of this nature on the global trade in ammonium nitrate, there is an absence 
of data on the collective value of the international trade market in key non-nuclear explosive 
materials that are transacted globally. It is a point of grave concern that international trade 
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in billion dollar industries of dangerous substances such as ammonium nitrate, is held at 
comparatively lax regulation as opposed to its nuclear counterparts such as Uranium and 
Plutonium. Hence timely reforms in the international trade law in non-nuclear explosive 
material, must take place which bring about international consensus and national obligation 
in transacting on such material. 

Proposed Recommendations for Reforming International Trade Law on Non-Nuclear 
Explosive Material

7KH�¿UVW�VWHS�WR�GHYHORSLQJ�VWDQGDUGL]HG�FRGHV�RI�LQWHUQDWLRQDO�WUDGH�LQ�QRQ�QXFOHDU�H[SORVLYH�
material is the establishment of a global regulatory body. As the IAEA was established in 1957 
under the purview of the United Nations, to oversee the development of nuclear energy for 
peace purposes and to administer global safeguards for adherence to commitments under the 
NPT, an international regulatory institution must be put in place to oversee safe trade in non-
nuclear explosive substances. Such a body can then form a non-exhaustive but comprehensive 
list of dangerous materials of this nature which are frequently transacted between Countries 
for various commercial purposes. It can then work with the Countries exporting and importing 
such substances to create a global map on movement of non-nuclear explosive materials. The 
collection of such international trade data will assist in the standardization of global law 
pertaining to the trade of such substances. 

Secondly, the key producing Countries of non-nuclear explosive materials must unite to form 
a multilateral export control regime which is committed to following strict international trade 
practices developed by the aforementioned global regulatory bodies. The structure of this 
control regime can be adapted from the Nuclear Suppliers Group (NSG) which is a collection 
of nuclear supplier countries supporting the non-proliferation of nuclear weapons through 
the control of exports of materials and technology which can be used to manufacture deadly 
weapons. Hence the Member Countries of this control regime can adopt mutually agreed upon 
best practices to prevent the misuse of non-nuclear explosive materials and share technical 
expertise on the safe storage of such substances. 

This global regulatory body may then develop upon the existing best practices and model 
regulations proposed by UN bodies for the international trade of dangerous goods and develop 
FRPSUHKHQVLYH�LQWHUQDWLRQDO�UHJXODWLRQV�VSHFL¿F�WR�HDFK�NH\�QRQ�QXFOHDU�H[SORVLYH�PDWHULDO�
based on the nature of the substance and its various uses. Through diplomatic liaising and 
collective lobbying, the Countries exporting and importing such material who are part of 
the multilateral export control regime mentioned above, can be encouraged to adopt these 
regulations. 

,W�LV�IRXUWKO\�SURSRVHG�DV�D�PHDVXUH�RI�GHYHORSLQJ�D�FRGL¿HG�LQWHUQDWLRQDO�WUDGH�ODZ�RQ�QRQ�QX-
clear explosive materials, to condense international regulations which are cross cutting in the 
trade of all such substances, into a Convention or Treaty document on prevention of misuse 
and neglect of non-nuclear explosive materials. Such an international document will increase 
the binding nature of the international trade law on dangerous chemical substances for the 
Countries that sign this convention or treaty and also set a persuasive precedent on proper 
trade practices pertaining to such materials. 
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Furthermore, such a Convention or Treaty can include a set of repercussions on violating the 
regulations set out in the international document along with an appropriate legal mechanism 
for overseeing allegations of non-adherence. The establishment of an international tribunal 
which oversees accusations of international trade law violation on sale of non-nuclear 
explosive material, is proposed as an apt global legal body. Furthermore, the World Trade 
Organization dispute resolution mechanism can be strengthened to appropriately oversee 
trading disagreements which occur between two countries transacting in such substances. 

Conclusion

In the face of apparent examples of the dangers of the misuse of non-nuclear explosive 
PDWHULDO�� LW� LV� REYLRXV� WKDW� WKH� FXUUHQW� LQWHUQDWLRQDO� WUDGH� ODZ� PXVW� EH� UHIRUPHG� WR� ¿W�
expansive global commercial transactions pertaining to such substances. Though Lebanon 
as a nation is healing from the tragic Beirut Explosion, the world must hear the wake-up 
call which lies beneath the ashes of the explosion and not forget what the disaster teaches. 
Unless standardized regulations are adopted globally for international trade in non-nuclear 
explosive material, misuse of such substances is inevitable due to their lethal nature. Such 
international standardization in the law may only be achieved through the establishment 
of a central oversight body and the collaboration of all key trading countries participating 
in the export, import, storage and utilization of non-nuclear explosive material. Otherwise 
the misuse and mismanagement of such potentially hazardous substances which are used in 
industrial processes and are commercially available, is inevitable. 
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Introduction

In the new millennium while everybody is celebrating the equality of women in the society, 
still Muslim women are being the prey of Islamophobia in the minority and majority countries. 
This article aims to bring the troubles faced by Muslim women in the society where they 
live. I do not intend to state that women from other communities are being treated well. 
Because I’m apologetic to mention that still news channels are telecasting at least one rape 
case or honor killing incident in their headlines per day. And we are living in a society where 
People’s mindset did not reach the level to accept menstruation as a natural thing which 
happens in women’s bodies yet they are hesitant to open up about it. Domestic abuses, voting 
rights, educational discriminations, child marriage and teen pregnancy; these are all common 
for women from all religions. No matter whatever the laws are imposed by the government 
to protect women or feminist voice against the anti-women predicaments, women are still 
being ill-treated at any part of the world. But the insight of this article is to mention the 
discrimination against Muslim women regardless of violence faced by women as a whole.  

7KH�0XVOLP�ZRPHQ�KDYH�EHHQ�¿JKWLQJ�IRU�WKHLU�EDVLF�KXPDQ�ULJKW�ZKLFK�LV�WUDQVPRJUL¿HG�LQ�
the name of terrorism by many anti-Semitics. Many Muslim women are well conversant with 
the principles of universal modernity and values of individualism and professionalism. They 
DFWLYHO\�DGRSW�SDUWV�RI�WKHVH�YDOXHV�DQG�UHÀHFW�WKHP�LQ�WKHLU�HYHU\GD\�OLYHV��7KH�KLQGUDQFH�
is the socio cultural policies of home countries which emerges the violence against them. 
The cultural organizations and commissions on human rights have enforced law and order 
to prevent the victims from in-humanitarian activities but yet they are considered as the 
threatening adversaries to the multicultural society. Despite the calamities there are a number 
of Muslim women who have booked their names in the path of success. Many women who 
live either in Western countries or Muslim majority countries have come out of this stereotype.

Certainly it doesn’t mean that only in Western countries Muslim women are undergoing 
KDUGVKLS�� ,Q�0XVOLP� FRXQWULHV� DOVR�� WKH\� DUH� FRQ¿QHG� LQ� WKH� QDPH� RI� FXOWXUH� DQG� QRUPV��
According to the Quran verse, “Oh believers, men and women are protectors, one of another: 
they enjoin what is just and forbid what is evil.” But in H[LVWHQFH�IURP�YRWLQJ�WR�À\LQJ�WKH�
ÀLJKW��ZRPHQ�KDYH�WR�¿JKW�LQ�RUGHU�WR�DWWDLQ�HTXDOLW\��,QWHUQDWLRQDO�KXPDQ�ULJKWV�ODZ�LQGLFDWHV�
that everyone has the right to freedom of expression and freedom to manifest their religion 
or beliefs. The way people dress can be an important expression of their religious, cultural or 
personal identity or beliefs. As a general rule, the right to freedom of religion or belief and 
freedom of expression entail that all people should be free to choose what and what not to 
wear.
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Islam started to spread from the year 622 A.D. Ever since Islam is considered to be a monolithic 
society and the Muslim women were not the target. But, after multiple terrorist attacks by 
number of groups who carries the Muslim name, the situation has changed upside down. 
6LJQL¿FDQWO\��DIWHU�WKH�HYHQW�RI���th September 2001 on the twin towers. Since then the attacks 
in London, Paris, Brussels, Barcelona and recently in Sri Lanka have increased fear and 
anxiety. As the consequence, the Muslim women became the spot light because of their visible 
attire. It developed into the rage of making Muslim women to adapt the culture of westerners 
by imposing several laws on their dress codes, and they also had to endure violation of basic 
human rights and hate speech in public places. In contrast, in Muslim countries, the human 
rights of Muslim women are violated by forcing them to wear the full covered veil, making 
them the subject of pre matured wedding, prohibitions to drive, study, participate in sports, 
voting rights, etc. and moreover in some Muslim countries women are not allowed to appear 
in public places. So the main two distinct categories are restrictions on Muslim women who 
live in western countries and restrictions on Muslim women who live in Muslim countries. 

1. Restrictions on Muslim women who live in western countries.

a) Attire Discrimination – Woman is like a diamond

Most of the Muslim women who are in terms following the traditional Islamic culture 
and norms tend to wear headscarves and to the extend that they wear the veil to cover 
their full face. But among the westerners it is considered in two ways. 1. The attire 
of Muslim women distinguishes them from other women in the name of religion. 2. 
After post-war and terrorist attacks, Islamic attire is considered to be a threat to the 
westerners. So they demand  Muslim women to get adapted to western culture in 
order to have a peaceful living space. But women who are solid about not giving up 
their traditional clothing for westerners face many troubles in their day to day life. 
So the broad vision of Islamophobia turned out to be “hijabophobia”, the hostility 
towards the hijabs.

For example, in France, the French government maintains two bans on Muslim dress 
LQ�SXEOLF��,Q�WKH�¿UVW�SODFH�LW�SURKLELWV�ZHDULQJ�KHDGVFDUYHV�LQ�VFKRROV�DQG�VHFRQG��
proscribes wearing burqa (face veil) in public places under the law of “Secularity 
DQG�&RQVSLFXRXV�5HOLJLRXV�6\PEROV´� �RI¿FLDOO\�/DZ������������3ULRU� WR� WKH� ODZ�
imposed, one crime case recorded in Paris was that two men assaulted one pregnant 
woman and tried to remove her hijab and four days later the woman suffered a 
miscarriage. In London, Muslim women are always threatened to “Get out of the 
country”. Representing that in London University, two assassins aged 41 and 39 
forcibly removed the face veil of a Muslim student and the students who participated 
in the Islamic awareness event also suffered anti-Muslim accusations and insults. In 
May 2015, the German government enforced the law which includes the particulars 
prohibiting Muslim women from wearing full face veils in schools, hospital and on 
public transportation. In Sweden the National education agency issued a circular in 
2013 to prohibit wearing niqab or burqa in schools as to maintain equality of the 
sexes with respect to democratic principles.
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The incidents are enormous. In Canada, a woman with her children was attacked in 
a mall and was yelled “leave our country” and another woman who was in religious 
attire was physically assaulted and told that her hijab and herself do not belong to 
Quebec. Aftermath of the 2017 Barcelona attack, a 38-year-old woman was attacked 
by two or three young men. It should be mentioned that Spain banned headscarf in 
2010. In Sri Lanka one of the national school’s anti-Muslim teachers, students and 
parents carried out a protest against three Muslim teachers for attending the classes 
in their cultural attire and it got the media attention. 

Whether it is “Islamophobia” or “Hijabophobia”, Muslim women are prohibited 
from representing their religion in their attire no matter where they go. It led many 
women to stay back from their path of achievements. For example, FIFA’s “hijab 
ban” crisis. The female athletes were declared to be ineligible to participate in the 
sport event because of wearing headscarves. In 2012 Iranian women’s soccer team 
ZDV� GLVTXDOL¿HG� IURP� WKH�2O\PSLFV� KLJKOLJKWLQJ� WKH� UHDVRQ� DOO� WKH� SOD\HUV�ZRUH�
hijabs. France is one of the top countries which discriminates Muslim women by 
their clothing. In 2019 a famous French sportswear brand decided not to sell hijab 
in France. The hospitality industry is not exceptional to this Islamophobic concept. 
In Malaysia the hotels believe that employees who wear headdress are lacking 
professional looks and skills so it let Islamophobic policies to be implemented. 

In this context, many incidents fall as examples which set wearing hijab or representing 
Islam through any form of attire was led to physical or verbal harassments in 
the westerner’s world. To make anti-Muslim movements even stronger the other 
nationalists urge the government authorities to impose restrictions on Islamic identity 
based clothing being worn in public places. In many prominent countries girls are 
advised and compelled to remove their hijabs and long Punjabi trousers to hide in 
their bags. 

b) Gender Islamophobia

$�0XVOLP�ZRPDQ¶V� OLIH� LQ�D�ZHOO�GH¿QHG�ZHVWHUQ�FRXQWU\� LV� OLNH�³ZDU�ZLWKRXW� WKH�
ERUGHU´��$V�SHU�PDQ\�UHVHDUFKHUV��,VODPRSKRELD�LV�JHQGHU�VSHFL¿F�WKDQ�JHQGHU�QHX-
tral. According to research, women are the main victims who suffer from the majority 
of the hate crimes because of their appearance of “more visibly Muslims”. Muslim 
women are perceived as “soft and easy targets” due to their identities as well as the 
fact that connotes submission, passivity and powerlessness. As the result of a survey 
Muslim women were found to be the most disadvantaged group and described as 
co fronting a triple penalty due to their ethnicity, religion and gender. In most of the 
countries, Muslim women are subjected to discriminatory jokes, derogatory insults 
and social exclusion by managers,, co-workers or customers. If we consider deeply, 
the root cause of gender phobia against Muslim women is due to symbolizing religion. 
But furthermore for a Muslim woman, her surname plays the vital role in getting a 
job, school admission or to obtain an achievement. Most of the time opportunities are 
rejected and even Muslim men who adapt to westerner’s culture bullies Muslim wom-
en who adhere to the Cultural norms. There are many hate crimes against the Muslim 
community in Western countries. Thus, the violence against Muslim women is higher 
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than men due to their visibility and those governments have number of law and orders 
to protect women. But despite that, Muslim women are brutalized for being Muslim.

2.0 Constraints on Muslim women who live in Muslim Countries

 The essence of Islam is it enshrines the rights of Muslim women beautifully and there is 
no concept of one gender being superior to another. According to a Quran verse man and 
woman are protectors of one another; they enjoin just and forbid what is evil. The thoughts 
of Islamophobia and anti-Islam communities argue that Muslim women are being oppressed. 
It’s a true thing but it is not from religion. Before the advent of Islam the status of women was 
dismal, being viewed as embodiment of sin, misfortune, disgrace, has no rights or position in 
the society. But after the advent of Islam that concept was changed and rights and position of 
ZRPHQ�ZHUH�FOHDUO\�GH¿QHG�

But when the political era started with adherence to Islamic principles, the laws again started 
oppressing women. So the legal status of Muslim women became the subject of transitions. 
Islamic laws, customary laws, imported European laws and many reforms of Islamic laws 
have been imposed. But the status of women has not been settled in one yet. Legal issues 
regarding the status or rights of Middle East women are quite different from those who are 
in western countries. The women fail to invoke their rights in Muslim countries. So the 
supremacy of “family law” and “personal status codes” VWDUWV�LQÀXHQFLQJ�UHSXWHGO\�EDVHG�RQ�
classical Islamic law. In many of the Muslim countries,  high level of restrictions exist such 
as prohibition to do higher studies, voting, driving, going out without a male guardian, etc. 

In the Middle East, Saudi Arabia stands for oppression and hypocrisy. According to sharia, the 
minimum age for a girl to get married is nine. But many countries considering the mental and 
physical condition have set the average minimum age limit for a girl to get married between 
the age of 16 to 18. But Saudi Arabia is the country which has the lowest age limit of ages 
10 for a girl to get married. In Muslim countries, the dress code of women is controlled by 
strict laws and regulations and enforced to various degrees across the country. Muslim women 
wear an abaya, a long cloak and a headscarf mostly in black color. Women are prohibited 
from taking part in sports events and women are limited from spending more time with  men 
who are not related to them. Public places and public transportations have separate entrance 
segregated by sex and unlawful mixing of gender will be charged under the crime against 
both parties, but women typically face the harsher punishment. Even women are prohibited to 
change dress in trial rooms. In Middle East Muslim countries, women have the disadvantage 
in  areas of family law and inheritance, where women are empowered with lesser rights than 
men and subordinated under men’s authority. 

Starting from the colonial ruling, Saudi Arabia, Iran and Kuwait are the main countries which 
have strictly imposed restrictions on women’s activities. The efforts of feminism activists and 
other human rights activists have brought a change in law and order. As a result of that, in 
recent times Middle Eastern Muslim women are out of oppression. 

In 2017 a cleric announced the “Nations daughters” to avoid the dresses which have decorations, 
slits, said opens and embellishments. Two weeks later to that announcement a video went 
viral showing an Arabic woman walking in the north dessert wearing a mini skirt. Reformers 
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applauded for her bravery while some demanded for her arrest. In 2012, Saudi sent women 
athletes to the Olympics� IRU� WKH�¿UVW� WLPH� DQG� FHOHULHV� GHQRXQFHG� WZR�RI� WKH� FRPSHWLWRUV�
as “Prostitutes” and announced that women have to be accompanied by a male guardian 
and should cover their hair. After that Saudi proposed to host The Olympics without female 
FRQWHVWDQWV� LQ������DQG�EDFN� LQ�������6DXGL�ZHOFRPHG� WKH�¿UVW�HYHU�VSHFWDWRUV��)ROORZHG�
by that, Saudi women were allowed to travel without a male companion and also they were 
allowed to wear any color of their choice and in 2019, Saudi government announced that 
there is no need to maintain separate entrance to the restaurants segregated by sex. After that 
they were allowed to obtain their personal driving license and the Iranian women are allowed 
WR�SXUVXH�WKHLU�KLJKHU�VWXGLHV�LQ�WKH�¿HOG�WKH\�OLNH��.XZDLW�ZRPHQ�ZHUH�SHUPLWWHG�WR�SDVV�
their nationality to their children and their foreign husband. Now opportunities are open for 
Kuwait women to attend university, go to work and lead the family. Even though the concept 
has evolved to consider “All people are equal in human dignity”, still the change is only 
underway. It cannot be either on culture and gender. The change has to be gradually created 
to make women’s life better.   

3.0 Muslim women in the path of success. 

Even if the world supports or goes against, there are numbers of Muslim women who did 
not get back from perusing their dreams. “Seeking knowledge is the duty of every Muslim”. 
The pious Muslim women like Aisha Bint Abu Bakr, the great law scholar of Medina, Bint 
Mu’awwad, Umm Attyah, the teacher of many male scholars and Aisha Bint Sa’ad Ibn Abi 
Wakkas have set a strong example for women achievements. 

Fatima Al Fihari, a Muslim woman was the founder of the higher education Institution Al 
Qarawiyyin, a University in Morocco, which the Guinness Book of world record calls as the 
oldest continuously operating institution in the world. Feryal Salem, a young Muslim woman 
is an Assistant Professor of Islamic Scripture, Law and Co-Director of Islamic Chaplaincy 
Program. She is one of the growing numbers of young American Muslim women scholars and 
academics who including Intisar Rabb, who was recently appointed as the Professor of Law 
and History at Harvard. The youngest Nobel Prize laureate, Malaala Yousafzai is among the 
OLVW�RI�����PRVW�LQÀXHQWLDO�SHRSOH�LQ�WKH�ZRUOG��)URP�3DNLVWDQ¶V�ODWH�3ULPH�0LQLVWHU�%HQD]LU�
Bhutto, Bangladeshi Prime ministers Khaleda Zia and Sheikh Hasina Wajed, former president 
of Mauritius and to the Current Singapore president Halimah Yacob have marked their name 
in the history of politics as prominent Muslim Leaders. Sabah Nazir is a young Muslim 
entrepreneur whose products have been sold in more than 20 countries under the brand name 
RI�,VODPLF�0RYHPHQWV�DQG�LQ�WKH�¿HOG�RI�VFLHQFH�DQG�DLUFUDIW��$RQXVKHK�$QVDUL�LV�WKH�¿UVW�
famous private space explorer. Hayat Al is a medical scientist in Saudi Arabia. She is also the 
¿UVW�IHPDOH�DPRQJ�WKH�&RQVXOWDWLYH�$VVHPEO\�RI�6DXGL�$UDELD
V�PHPEHUV��Hijab Imtiaz Ali 
ZDV�WKH�¿UVW�IHPDOH�0XVOLP�SLORW�WR�KDYH�VRDUHG�WKH�VNLHV�HYHU��1RW�RQO\�WKDW��VKH�ZDV�DQG�
still continues to be one of Pakistan’s most reputable authors as well. Dina Nayeri, Fatima 
Farhee Mirza, Ayisha Malik and Jasmine Warga are in the  line of famous authors. According 
to ICC rankings, two of the top female cricket teams are India and Pakistan containing mostly 
of Muslim players. Fatima Al Ali from Abu Dhabi is the pride of Junior Women’s Hockey 
League. Majlinda Kelmendi, Mariya Stadni, Kimia Alizadeh Zenoorin and Hedaya Malak 
are champions of Martial arts. Aravane Rezaï, 'LQDUD�6D¿QD and Sania Mirza are among 
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the notable tennis players of sensation. Kulsoom Abdullah compiled an extensive report to 
the International Weightlifting Federation arguing that she should be allowed to compete 
while covering her head, arms and legs. With the help of Muslim activists, the US Olympic 
committee and a lawyer, she was successful in overturning the regulation and competed 
in a national championship. Teenage social activist Fahma Mohammed received honorary 
doctorate by the University of Bristol for her successful campaign against Female Genital 
Mutilation. Managing Director of Aina Khan, Aina, a Law Solicitor, is a family law specialist 
and a member of the International Bar Association with almost 30 years’ experience and is 
UXQQLQJ�KHU�RZQ�OHJDO�¿UP��$LQD�DOVR�IRXQGHG�D�JURZLQJ�ZRPHQ¶V�ULJKWV�FDPSDLJQ��³5HJLVWHU�
Our Marriage”, which is calling for the establishment of legal civil marriages alongside 
religious ceremonies. The Female Faces of Musilm Hip Hop, Muneera Rashid and Sukina 
Douglas are also declared as “Hip Hop Hijabis”, who have created a new platform named 
“Poetic Pilgrimage” where Islam meets poetry, beats, music and spirituality. “Great British 
Bake Off, Nadiya has now become a national sensation. Since her win, she famously baked 
a cake for Her Majesty Queen Elizabeth’s 90th birthday and was featured on the BBC News’ 
100 Women List. Sharing her delicious recipes through her books and variety of BBC TV 
VHULHV��VKH¶V�DOVR�D�PHQWDO�KHDOWK�DGYRFDWH��,I�WKDW�LVQ¶W�HQRXJK��VKH¶V�DOVR�UDLVLQJ�WKH�SUR¿OH�
of Muslim women across UK. Linda is a Palestinian-American civil rights activist, mostly 
known for her part in helping to organize the 2017 Women’s March on Washington, a protest 
movement led by women that brought millions together across the world. They all had one 
common goal, and that was to make it very clear that women’s rights are just as important as 
KXPDQ�RQHV��+DOLPD�LV�D�PRGHO�NQRZQ�IRU�EHLQJ�WKH�¿UVW�6RPDOL�$PHULFDQ�0XVOLP�WR�WDNH�
SDUW�LQ�D�0LQQHVRWD��86$�SDJHDQW�ZHDULQJ�D�KLMDE�DQG�JR�RQ�WR�UHDFK�WKH�VHPL¿QDOV��7R�WRS�
WKLV��VKH�KLW�WKH�UXQZD\�ZKHQ�VKH�PRGHOHG�IRU�.DQ\H�:HVW�DW�KLV�<HH]\�VHDVRQ�¿YH�IDVKLRQ�
show. Disposing of all Muslim stereotypes, she also appeared on the front cover of Allure, 
ZHDULQJ�WKH�1LNH�KLMDE�ZLWK�D�FDSWLRQ�VD\LQJ��³7KLV�LV�$PHULFDQ�%HDXW\�´�)URP�¿UVW�0XVOLP�
Khdijah (RA) the beloved wife of prophet Muhammad (SAW) many Muslim women around 
WKH�ZRUOG�KDYH�EHHQ�VWHSSHG�LQ�WR�DOO�¿HOGV�GHVSLWH�FDODPLWLHV�DQG�VXFFHHGHG�LQ�WKHLU�RZQ�¿HOG�

Conclusion

In recent times racism became headlines. Particularly the black American George Floyd’s  
Incident made the whole world raise their voice against racism with the hashtag “Black 
Lives Matter”. Racism does not rely only on skin color. During the COVID-19 pandemic, the 
governments which had imposed strict laws against covering the face have compelled their 
citizens to cover their face by imposing new other sets of law and order. Either a Western 
country or a Muslim country, the only thing which has to be changed regarding racism is the 
perception in viewing the other society people. From India’s daughters, Nirbaya and Asifa to 
Sri lanka’s Vithya’s rape case, we can realize only one ugly truth, it is that still women are 
FRQVLGHUHG�WR�EH�D�SLHFH�RI�ÀHVK�FRYHUHG�LQ�GLIIHUHQW�DWWLUHV�DQG�ZKHQ�LW�FRPHV�WR�0XVOLP�
ZRPHQ�LW�LV�WKH�VDPH�ÀHVK�ZLWK�VSHFLDO�DWWHQWLRQ�EHFDXVH�RI�WKH�H[WUD�SLHFH�RI�FORWK�FRYHULQJ�
their head. Women being oppressed or assaulted is connected with domination. On the other 
side, other cultural norms dominate, gender dominates and their own culture dominates. 
0XVOLP�ZRPHQ�VKRXOG�EH�LGHQWL¿HG�IRU�ZKR�WKH\�DUH�DQG�QRW�EDVHG�RQ�UHOLJLRQ��FDVW��FXOWXUH�
and gender. This crowded world has such a variety of people, all with different backgrounds 
and stories, all different races and ages. But a change in one belief can unite the entire world 
together.  
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Abstract

The pandemic of COVID-19 has adversely affected every country of the world today. In the 
wake of this global crisis, countries across the globe have invoked and implemented various 
laws to effectively contain the pandemic. This paper studies various policy measures adopted 
E\�FRXQWULHV�IRU�HI¿FLHQW�LPSOHPHQWDWLRQ�RI�WKH�ORFNGRZQ�DPLGVW�WKH�RQJRLQJ�SDQGHPLF��:LWK�
D�VSHFL¿F�IRFXV�RQ�,QGLD��WKH�SDSHU�DQDO\VHV�YDULRXV�SROLF\�PHDVXUHV�DQG�OHJLVODWLRQV�LQYRNHG�
WR�¿JKW�WKH�SDQGHPLF�DQG�FXUE�LWV�VSUHDG�LQ�WKH�FRXQWU\��7KURXJK�WKLV�DQDO\VLV��LW�PDNHV�DQ�
attempt to highlight the shortcomings of inconsistent, inadequate and outdated present-day 
OHJLVODWLRQV�EHLQJ�XVHG�WR�¿JKW�&29,'�����7KH�SDSHU�E\�UHYHDOLQJ�WKH�ODFXQDH�LQ�&HQWUDO�DQG�
State government policies in implementing the laws, proposes certain recommendations for 
formulation of new laws and improvement of the current legislations.

Introduction

The present pandemic of COVID-19 (a communicable disease caused by SARS CoV-2 or 
QRYHO�FRURQDYLUXV���KDV�UHYHDOHG� WKH� LQDGHTXDF\�RI�FXUUHQW�GRPHVWLF� ODZV� LQ�,QGLD� WR�¿JKW�
WKLV�QDWLRQDO�OHYHO�FULVLV�HI¿FLHQWO\��7KH�JRYHUQPHQW�RI�,QGLD�KDV�OLPLWHG�WRROV�LQ�WKH�IRUP�RI�
����\HDUV�ROG�(SLGHPLF�'LVHDVHV�$FW��('$��RI�������ZKLFK�IDLOV�WR�GH¿QH�GLVHDVH��OHW�DORQH�
a pandemic; limited section 144 of IPC which prohibits people to gather in large numbers and 
the Disaster Management Act (DMA) of 2005 to combat the ongoing COVID-19 crises. 

7KH�('$� LV� LQYRNHG�ZKHQ� WKH� JRYHUQPHQW� LV� VDWLV¿HG� WKDW� WKH� FXUUHQW� RUGLQDU\� ODZV� DUH�
inadequate to deal with an outbreak of an epidemic disease. Although the provisions of DMA 
are implemented by government directives when a “disaster” takes place, the legal framework 
of the act is not sound as it is an implementation of pure executive actions only.

A Public Health (Prevention, Control and Management of epidemics, bio-terrorism, and 
disasters) Bill1�ZDV�GUDIWHG�LQ������E\�WKH�0LQLVWU\�RI�+HDOWK�	�)DPLO\�:HOIDUH�WR�¿OO�WKHVH�
lacunas. It was a conjoined effort by the Directorate General of Health Services and the 
National Centre for Disease Control which tried to focus on the need of empowering the 
government authorities at the local level, considering how every emergency situation varies 
in every region. Implementation of this law would have led to the repealing of the old EDA of 
1897 but for some unknown reasons, the bill was never laid down in Parliament. 

�� Public Health (Prevention, Control and Management of epidemics, bio-terrorism, and disasters) Bill.
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Legal Framework Adopted Across The Globe To Implement Lockdown 

Governments across the globe have invoked various public health laws, particular legislations 
or police force for implementation of quarantine. Quarantine of this scale worldwide has been 
LPSOHPHQWHG�IRU�WKH�¿UVW�WLPH�DQG�ZDV�QRW�HYHQ�XVHG�LQ�RXWEUHDNV�RI�6SDQLVK�ÀX��������DQG�
Ebola (2014). The Government of India while announcing the 21-day lockdown in March 
resorted to the Epidemic Diseases Act, 1897 and the Disaster Management Act, 20052.

Every country has adopted a different legal framework for effective implementation of the 
lockdown. For instance, UK imposed the Public Health Act, 1984 for “mass quarantine.” It is 
directed by provisions of the act, penalizing any citizen breaking the regulations of lockdown. 
Spain, worst hit by the pandemic, has limited the movement of people except for urgent work. 
The lockdown there was invoked under Royal decree which laid measures restricting the right 
to worship and other recreational and commercial activities. Italy and Romania have imposed 
a total lockdown under legal directive and military law respectively.

Canada invoked the lockdown under Quarantine Act, 2005. The provisions of the act direct 
the establishment of temporary quarantine accommodations, prescribe the conditions for 
quarantine facilities and impose reasonable restrictions on travellers. USA has ordered a mass 
quarantine directed under federal laws, where all the foreign nationals whose entry to the 
country might prove to be harmful to the public interests of the State are barred from entry 
under the provisions of Public Health Service Act3. The states in USA, in addition to the 
federal laws, are using their power to curb the spread and transmission of the disease.

India’s Contribution To Combat Covid-19 On A Global Platform

,QGLD� DQQRXQFHG� ���� PLOOLRQ� DV� DQ� LQLWLDO� FRQWULEXWLRQ� WRZDUGV� WKH� 6$$5&4 Covid-19 
(PHUJHQF\�)XQG�DQG�KDV�DOUHDG\�H[WHQGHG�DVVLVWDQFH�ZRUWK����PLOOLRQ� WR� WKH�FRXQWULHV� LQ�
SAARC. The contribution was voluntary and other SAARC countries have also contributed 
to combat the pandemic. India has so far supplied various testing equipment, medical 
supplies, sanitizers, etc. to Afghanistan, Maldives, Nepal, Sri Lanka, and Bangladesh. It has 
DOVR�YRZHG�WR�VXSSRUW�WKH�*�����ZKHUH�SODQV�RI�FXPXODWLYHO\�FRQWULEXWLQJ����WULOOLRQ�LQWR�WKH�
world economy to bear the economic cost of the pandemic have been formulated.

The Limitations Of Epidemic Diseases Act, 1897

India has since colonial periods used EDA of 1987 as the only law to deal with the transmission 
of numerous diseases such as malaria and cholera.5 In the current scenario, however, the 
FRORQLDO�HUD�('$�VHHPV�WR�EH�LQDGHTXDWH�DQG�LQVXI¿FLHQW�WR�FRPEDW�WKH�RQJRLQJ�&29,'����
pandemic.

The law empowers the Central and local governments to undertake “exceptional measures 

�� Disaster Management Act.
��  Public Health Service Act.
��  Saarc-Sec.Org, 2020. SAARC SECRETARIAT. [online] Available at: < http:// www.saarc-sec.org/.> 

[Accessed 24 May 2020].
��  Epidemic Diseases Act. 
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and prescribe regulations” which the citizens are required to observe in order to curtail 
the transmission of the disease. The law only outlines a few fundamental elements such as 
restrictions on travel, examination and subsequent quarantine of suspected infected cases in 
hospitals and other temporary facilities and inspection of all the ships arriving or leaving a port. 
It also prescribes penalties for the violators which are in line with section 188 of IPC, 18606 
ZKLFK�VSHFL¿HV�SXQLVKPHQW�IRU�GLVREH\LQJ�WKH�JRYHUQPHQW�RUGHU��$QRWKHU�OLPLWDWLRQ�RI�WKH�
DFW�LV�WKDW�LW�SULRULWL]HV�PRUH�RQ�WKH�VSHFL¿F�SRZHUV�JUDQWHG�WR�VWDWH�DQG�FHQWUDO�JRYHUQPHQWV�
in a pandemic and does not clearly describe their duties to prevent and control the epidemic. 
It also fails to state the citizen’s rights during such events of disease outbreak.

A national epidemic law should also safeguard the right of every individual to health services. 
The present EDA fails to do this as the medical professionals and other healthcare workers 
are obliged to render their services at hospitals and quarantine centers in the time of a global 
pandemic but at the same time, are entitled to safety standards as their right.

Shortcomings Of The Disaster Management Act, 2005 

Certain sections of DMA were invoked by the National Disaster Management Authority 
(NDMA) after the lockdown was imposed to operate throughout the country to curb the 
spread of COIVD-19. However, the act was never made with an intention to deal with a health 
emergency. 

6HFWLRQ� ��D�� RI� WKH� DFW� GH¿QHV� ³DIIHFWHG� DUHD´� DV� ³DQ� DUHD� RU� SDUW� RI� WKH� FRXQWU\� DIIHFWHG�
E\�D�GLVDVWHU´��FOHDUO\�UHIHUULQJ�WR�D�VSHFL¿F�DUHD�DQG�QRW�LQLWLDWLQJ�D�KHDOWKFDUH�HPHUJHQF\�
operation in the entire country.7

6HFWLRQ���G��GH¿QHV�³GLVDVWHU´�DV�D�³FDWDVWURSKH��PLVKDS��FDODPLW\�RU�JUDYH�RFFXUUHQFH� LQ�
any area, arising from natural or manmade causes, or by accident or negligence which results 
in substantial loss of life or human suffering or damage to, and destruction of, property, or 
damage to, or degradation of, environment, and is of such a nature or magnitude as to be 
EH\RQG�WKH�FRSLQJ�FDSDFLW\�RI�WKH�FRPPXQLW\�RI�WKH�DIIHFWHG�DUHD´��7KLV�GH¿QLWLRQ�QRZKHUH�
deals with a healthcare emergency of a national level and is therefore inadequate to deal with 
current pandemic.8

The Lacunae In Pradhan Mantri Garib Kalyan Package

The government on 26th�0DUFK�¿QDOO\�DQQRXQFHG�WKH�PXFK�DZDLWHG��GHOD\HG�DQG�H[WUHPHO\�
inadequate, Pradhan Mantri Garib Kalyan Package of Rs 1.7 lakh crore for a population of 
1.3 billion. Various monetary policy measures have been laid by the government under this 
scheme. Rs 2000 will be credited in the bank accounts of 8.7 crore farmers. It also provides 
5kg of rice/wheat and 1kg of pulses, free of cost. The Ujjwala Yojana9 guarantees LPG 

�� India Penal Code.
�� Disaster Management Act, 2(a).
�� Disaster Management Act, 2(d).
�� Pmuy.gov.in, 2020. Pradhan Mantri Ujjwala Yojana | PM UJJWALA YOJANA. [online] Available at: < 

https://pmuy.gov.in/.> [Accessed 19 May 2020].
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cylinders without any cost for coming 3 months. 20 crores Jan Dhan women account holders 
are promised Rs 500 p/m for next 3 months under the scheme.

However, the scheme does not cover all the sectors as there is nothing in the package for the 
unemployed and those rendered jobless, for agricultural labour and small businesses, which is 
the backbone of the Indian economy. This is when the USA, having a total population of 330 
PLOOLRQ�DQQRXQFHG�D�PRQHWDU\�SDFNDJH�RI������WULOOLRQ�DQG�8.��D�VFKHPH�RI�����ELOOLRQ��,QGLD��
ZLWK�D�FRQVLGHUDEO\�ODUJHU�SRSXODWLRQ�LV�FOHDUO\�LQ�QHHG�RI�D�PXFK�ELJJHU�¿QDQFLDO�SDFNDJH�

Public Health Legislations To Combat Infectious Diseases In India

,QGLD� KDV� YDULRXV� ODZV�ZKLFK� ¿QG� LWV� DSSOLFDELOLW\� GXULQJ� D� SXEOLF� KHDOWKFDUH� HPHUJHQF\��
Legislations such as the Livestock Importation Act, 1898, Drugs and Cosmetic Act, 1940, 
Indian Ports Act, 1908, Aircraft Rules of 195410 and Drugs and Cosmetic Act, 1940, all contain 
certain provisions which can prove to be effective in the current situation of COVID-19. The 
only requirement is to compile and harmonize all these provisions into a single effective 
legislation. 

Other statutes were also drafted in an attempt to cater to community health, one such being 
the Model Public Health Act, 1987 but the Union government has so far been unsuccessful in 
convincing the states to adopt the legislation, health being the subject of state list. 11

The National Health Bill 200912 was enacted with a similar intention to provide a legal 
framework encompassing all the essential public healthcare services by making health a 
IXQGDPHQWDO�ULJKW��,W�DOVR�VSHFL¿HG�FHUWDLQ�UHVSRQVH�PHFKDQLVPV�ZKLFK�FRXOG�EH�DGRSWHG�LQ�
an event of public healthcare emergencies by laying down a collaborative central framework. 
However, these initiatives could never be implemented as the state governments considered 
them as an infringement on their private domains.

State Initiatives For Public Health Legislations

Most of the states have their own public healthcare laws and most have amended the EDA 
DFFRUGLQJ� WR� WKHLU� QHHGV� DQG� VRFLR�SROLWLFDO� FRQGLWLRQV� XQLTXH� WR� WKHLU� UHJLRQV�� 7KH� ¿UVW�
such legislation was the Madras Public Health Act enacted in 1939. Himachal Pradesh 
made vaccinations compulsory in their EDA while Chandigarh, MP, Haryana and Punjab 
HPSRZHUHG�VSHFL¿HG�RI¿FLDOV�WR�LPSOHPHQW�WKH�SURYLVLRQV�RI�('$��%LKDU�HPSRZHUHG�WKH�VWDWH�
government to request transportation facilities during an epidemic. Although the priorities of 
the states differ according to their requirements, the platform of a common law for combating 
infectious disease that the states should work on should be the same. There are also instances 
where different laws are being followed in different parts of one state. One such example is 
of Kerala where the northern part of the state follows the Malabar Public Health Act, 1939 

�� Aircraft Rules 
�� Tewari, M., 2010. India’s Fight Against Health Emergencies: In search of A Legal Architecture | ORF. 

>RQOLQH@� 25)��$YDLODEOH� DW�� �KWWS���ZZZ�RUIRQOLQH�RUJ�UHVHDUFK�LQGLDV�¿JKW�DJDLQVW�KHDOWK�HPHUJHQFLHV�
in-search-of-a-legal-artitecture-63884/> [Accessed 23 May 2020].

�� Ministry of Health and Family Welfare (GoI), 2009. The National Health Bill, 2009. PRS Legislative 
Research, 2009.  
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whereas the southern part follows the Travancore - Cochin Public Health Act, 195513. 

Municipal act of every state varies in content and the quality, where most of them are vague 
and unclear regarding the measures to be undertaken at the time of such an outbreak by 
the respective government authorities.14 Most of these acts do not adequately deal with the 
VFLHQWL¿F�PHWKRGV�IRU�WKH�SUHYHQWLRQ�RI�RXWEUHDN�RI�HSLGHPLFV�DV�WKH\�DUH�MXVW�³SROLFLQJ´�DFWV�
enacted with the sole purpose of only controlling the epidemic. A few states such as the state 
of Karnataka and Gujarat have drafted public healthcare bills which are more promising, 
considering they have enacted a better structure for surveillance while at the same time 
safeguarding the health rights of the citizens of the country.

Recommendations For Improvement Of Legislations

As we have already seen above, all the policy legislations in force to deal with the ongoing 
public health crises are either outdated (EDA),15 irrelevant, inconsistent with the current 
requirements and demands of the states, or cannot be implemented at the national level to 
reduce the desired result. 

A legal framework which is relevant to the present scenario needs to be set up. A public health 
law should not just empower the government but also lay down provisions for it to control 
and prevent disease.  There was no uniformity between acts followed in various states in the 
wake of a pandemic which needs to be changed. India requires an integrated, actionable, 
comprehensive, relevant and updated legal framework to control the outbreak of diseases in 
India. Such a legal framework should focus more on the aspects of public interests and public 
health. 

One such legislation is the National Health Bill of 2009; whose main agenda is to collaborate 
and coordinate the Center and State’s adequate and effective response to public healthcare 
emergencies. The Bill states the public healthcare obligation of the state towards its citizens. 
It also proposes the establishment of public health boards each at national and local levels 
for effective and smooth implementation and coordination. However, the implementation of 
the Bill should not be in any way encroached upon the domain of states as that issue has been 
disputed over for a long period now.

Conclusion

The Indian legal frameworks need to be strengthened to effectively control and prohibit the 
entry and transmission of infectious and communicable diseases in India. India’s response to 
the current COVID-19 pandemic has been inconsistent throughout the nation. Multiple laws 
and regulations were invoked and implemented throughout the states and the national and 
local level advisory bodies participated in the government’s response to combat the spread of 

��  Travancore - Cochin Public Health Act.
�� �+D]DULND��6���=RGSH\��6���5HGG\��6��DQG�.DNNDU��0���������,QÀXHQ]D�3DQGHPLF�3UHSDUHGQHVV�DQG�5HVSRQVH��

A Review of Legal Frameworks in India”. Indian Journal of Public Health, 54(1), p.11.
�� 3DWUR��%���7USDWK\��-��DQG�.DVK\DS��5���������(SLGHPLF�'LVHDVHV�$FW�������,QGLD��:KHWKHU�6XI¿FLHQW�7R�

Address The Current Challenges?. Journal of Mahatma Gandhi Institute of Medical Sciences, 18(2), p. 
109. 
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YLUXV�LQ�WKH�QDWLRQ��7KH�SURYLVLRQV�RI�('$�SURYHG�WR�EH�LQVXI¿FLHQW�DQG�LQDGHTXDWH�WR�GHDO�
with COVID-19 as it mostly lays down state’s duties and powers to combat deadly epidemic 
diseases. Due to its limited legal framework, in times of crises like the present one, it gives the 
government unlimited powers which can be used for coercing people if not checked properly. 
It has been a subject of constant debate and scrutiny.

This in-depth analysis of the shortcomings and the lacunae in the existing epidemic act and 
other laws in place make it very clear that India lacks a proper legal framework to effectively 
deal with a pandemic such as COVID-19. The lack of comprehensive and up to date health 
emergency laws in place, the Indian government is resorting to sec 144 Crpc16 and other 
outdated and inadequate laws to contain the pandemic. As soon as this crisis gets over, the 
Parliament must see this as an opportunity to be done away with the colonial era laws and 
draft more suitable and effective laws to deal with a situation like this in future.

��  The Code of Criminal Procedure.
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Assessing the Credibility of Witnesses  
- A Comparative Analysis 

Ms. Zamzam Ismail
Law College (Apprentice year),

Open University of Sri Lanka 

A trial, regardless of its nature, revolves around evidence and the witnesses which are 
QHFHVVDULO\�VXEMHFW�WR�FHUWDLQ�TXDOL¿FDWLRQV�GXH�WR�WKH�XOWLPDWH�VRFLHWDO�LPSDFW�LW�PD\�KDYH��
The interactions that are made with other fellow human beings during a trial process to 
retrieve bits and pieces of knowledge they may possess on the res gestae are of paramount 
importance in the course of meting out justice. The trial judge and the lawyers are dutifully 
bound to assess the credibility of such witnesses and evidence given. The legal practitioners 
use a double edged sword namely “Cross examination” of witnesses which is a prominent and 
popular feature of trials as it provides a grand opportunity for the lawyers to demonstrate their 
professionalism and expertise. This opportunity is used to achieve three objectives. They are:

(i) To impeach the credibility of the evidence given by the witness on behalf of the opposing   
party.

(ii) If the opposing witness divulge in his/her testimony any evidence that aligns more 
WRZDUGV�WKH�EHQH¿W�RI�WKH�RWKHU�SDUW\�

(iii) To opportunistically provide insights to the position of the opposing party, to the Court, 
as the case may be, through its own witness, and to express the lawyer’s stance and 
suggestions while directing the trial judge’s attention towards the evidence given by the 
witness of the rival party;

At the stage of cross-examining a witness, the only objective that the practitioners focus on 
is to impeach the credibility of a witness, which undermines the professionalism of such 
lawyers.

7KH�FRXUW��DV�LW�IRFXVHV�RQ�WKH�SUHSDUDWLRQ�RI�LWV�FDVH�DQG�ZKDW�WKH�¿QDO�YHUGLFW�VKRXOG�EH�DIWHU�
the conclusion of a hearing; the most important consideration is whether or not the evidence 
of the witnesses summoned each party can be trusted. In order to evaluate the credibility of 
each witness separately, the court must conduct various tests to evaluate the credibility of each 
witness. Some such tests are:

• Test of spontaneity

• Test of Consistency

• Test of Probability

• Test of demeanour
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Examination of a witness's testimony to determine if any part of it is false, and whether the 
remainder of his testimony can be divided from the falsity. (Divisibility of credibility)

It was held in Hatharinge Samadasa vs the Attorney General1 decided on 19.02.2007 that 
there are number of tests that have to be applied in evaluating the credibility of a witness such 
as consistency, contemporaneity, spontaneity, probability and corroboration.

All legal systems require that all witnesses who come before Courts to give evidence, must 
provide trustworthy evidence.

The assessment of credibility is a universally acknowledged juridical exercise which resonates 
in the same way in almost all jurisdictions regardless of their multifarious court practices.  The 
aforementioned tests are creations of judicial activism and have been deep rooted in the legal 
V\VWHP�IRU�D�YHU\�ORQJ�SHULRG�RI�WLPH��%XW��SULRU�WR�FDWHJRULFDOO\�GH¿QLQJ�VXFK�WHVWV�WKH�EDVLF�
criteria or rather the traditional assurances of credibility: The Oath, Cross Examination, 
and Jury/Trial judge Observation of Witness Demeanour. 

The requirement that a witness testify under oath is often cited as a general safeguard that 
helps ensure credibility. The oath is said to be important in two respects: as a "ceremonial and 
religious symbol it may impress upon the witness a feeling of special obligation to speak the 
truth, and it may impress upon the witness the danger of criminal punishment for perjury, to 
ZKLFK�WKH�MXGLFLDO�RDWK�RU�DQ�HTXLYDOHQW�VROHPQ�DI¿UPDWLRQ�ZRXOG�EH�D�SUHUHTXLVLWH�FRQGLWLRQ��
³7KXV��D�ZLWQHVV�ZKR�ZLOO�QRW�DI¿UP�RU�VZHDU�WR�WHOO�WKH�WUXWK�FDQQRW�WHVWLI\��DQG�D�ZLWQHVV�
ZKR�FDQ�EH�VKRZQ�WR�ODFN�DQ�XQGHUVWDQGLQJ�RI�WKH�QDWXUH�RI�DQ�RDWK�ZRXOG�EH�GLVTXDOL¿HG�WR�
testify by the court, despite the fact that most psychologists agree that moral knowledge does 
not necessarily correspond to moral behaviour.

The perks of thorough cross-examination in ascertaining the credibility of a witness or 
impeaching the same were discussed before. The observation made by jury/trial judge on 
the demeanour has been adopted as a test which validly stands even today. A comprehensive 
analysis on this aspect shall be done in due course. 

Each and every test that was designed by the Courts of law has its own sets of criteria and 
was applied in diverse situations involving multifaceted circumstances. It is of paramount 
importance to have a deep understanding about its application and its development over the 
years.

1. Test of spontaneity 

:KHQ� D� OD\� SHUVRQ� WHVWL¿HV� LQ�&RXUW� DV� WR� DQ\� FODLPV� WKDW� KH�VKH� KDG�ZLWQHVVHG� DQ� HYHQW�
or is said to have received information from another person or the fact that he/she has said 
something to others or that he/she has perceived some information from his own senses, it 
will be some time since the incident occurred. Therefore, the delay gives the individual the 
opportunity to deviate from the truth or to reiterate on the facts of the event in question, 
H[DFWO\�WKH�ZD\�LW�RFFXUUHG��%H�WKDW�DV�LW�PD\��WKHUH�DUH�UHDVRQV�ZKLFK�PLJKW�LQÀXHQFH�WKH�OD\�
person to narrate a tale which does not align with the truth. 

��  CA 112/2001 (decided on 19.02.2007)
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For example, failing to recall the incident, the witness having some special reason to give 
false testimony on something that has not transpired, making a false claim due to a third 
SDUW\�LQÀXHQFH�RQ�D�NH\�ZLWQHVV�DQG�FROOXGLQJ�ZLWK�WKH�RSSRVLQJ�SDUW\��PD\�EH�OLVWHG�DV�VRPH�
reasons for falsifying the facts. 

The evidentiary value of the testimony given by a witness or a written statement immediately 
after an event has transpired is above par compared to the testimony given after a period of 
time has elapsed. Therefore, it is very imperative to evaluate the credibility of the witness as 
to whether the contents of the statement made so promptly match the testimony given in court 
E\�DQ�RDWK�RU�DI¿UPDWLRQ��

The application of the test of spontaneity in the Ajith Samarakoon vs. The Republic2 
(Kobeigane murder), Court of Appeal ruling by Justice F.N.D Jayasuriya has provided us 
with a very useful and accurate guide to assess the credibility of a witness's testimony.

The focus of the court's attention was drawn to the possible ways by which the evidentiary 
YDOXH�RI�WKH�¿UVW�VWDWHPHQW�PDGH�E\�D�ZLWQHVV�WR�WKH�SROLFH�ZRXOG�JHW�DIIHFWHG�ZLWK�WKH�ODSVH�
of time and also the impact on the credibility of evidence when there is a delay in disclosing 
the observations a witness made at the crime scene to another individual. 

The essence of the court's ruling on these two points was that a belated testimony of a witness 
should not be denied simply because he was not prompt in making a statement about what he 
had supposedly seen. It is reasonable and logical to immediately cast doubt on the credibility 
of the evidence rendered by a witness who was belated in nature due to the delay in making a 
statement to the police or any other person on what they have seen. 

‘Just because the statement of a witness is belated the Court is not entitled to reject such 
testimony". In applying the Test of Spontaneity and Test of Contemporaneity and the Test of 
Promptness the Court ought to scrupulously proceed to examine the reasons for the delay. If 
WKH�UHDVRQV�IRU�WKH�GHOD\�DGGXFHG�E\�WKH�ZLWQHVV�DUH�MXVWL¿DEOH�DQG�SUREDEOH�WKH�WULDO�-XGJH�LV�
entitled to act on the evidence of a witness who had made a “belated statement”. – Dayananda 
Lokugalappaththi and Eight Others v. the State (The Embilipitiya Abduction and Murder 
Case)3

In the case of Dharmasiri vs. The Republic of Sri Lanka4, Tilakawardane, J held inter alia; 
�7ZR� FULWLFDO� WHVWV� EHIRUH� FRQVLGHULQJ� EHODWHG� HYLGHQFH� DV� UHOLDEOH� �HYLGHQFH� DUH�� ¿UVWO\�
UHDVRQV�IRU�GHOD\�DQG�VHFRQGO\��ZKHWKHU�WKRVH�UHDVRQV�DUH�MXVWL¿DEOH��

In the same case in the Court of Appeal5 Sisira de Abrew, J held inter alia; "Because the 
witness is a belated witness, Court ought not to reject his testimony on that score alone. Court 
must inquire into the reason for the delay and if the reason for the delay is plausible and 
MXVWL¿DEOH�WKH�&RXUW�FRXOG�DFW�RQ�WKH�HYLGHQFH�RI�WKH�EHODWHG�ZLWQHVV��

��  2004 Sri L R 209
��  (2003) 3 Sri LR 362 
��  2012 (1) SLR 268 
��  2010 (2) SLR 241
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The position related to a special aspect of belatedness and spontaneity related to sexual 
offences in the United Kingdom has been discussed by judges in a comprehensive manner.

“Where the defendant is charged with a sexual offence, and the complainant has given evidence 
about the alleged offence, the court can hear the terms of the original complaint, provided it 
ZDV�PDGH�VSRQWDQHRXVO\�DQG�DW�WKH�¿UVW�UHDVRQDEOH�RSSRUWXQLW\; the court may also hear 
evidence to explain why the alleged victim did not tell anyone, if that is an issue.6

“Spontaneously” was explained by Ridley J as meaning that this exception applies “only 
where there is a complaint not elicited by questions of a leading and inducing or intimidating 
character”7. Ridley J also said:

[T]he mere fact that the statement is made in answer to a question in such cases is not of 
LWVHOI�VXI¿FLHQW�WR�PDNH�LW�LQDGPLVVLEOH�DV�D�FRPSODLQW��4XHVWLRQV�RI�D�VXJJHVWLYH�RU�OHDGLQJ�
FKDUDFWHU�ZLOO��LQGHHG��KDYH�WKDW�HIIHFW��DQG�ZLOO�UHQGHU�LW�LQDGPLVVLEOH�«

This dictum was later explained thus: 

The court is concerned to see that in the present case the statement made by the girl was 
spontaneous in the sense that it was her unassisted and unvarnished statement of what 
happened.”8

2. Test of Consistency

The key strategy used by lawyers to ensure or impeach the credibility of a witness is cross-
H[DPLQDWLRQ��,W�LV�SDUDPRXQW�WKDW�VXFK�H[HUFLVH�LV�VXEMHFWHG�WR�FHUWDLQ�TXDOL¿FDWLRQV��

The Evidence Ordinance outlines the various ways in which a witness's testimony may be 
debunked.9 The most important of these is to point out contradictory statements. The opposing 
lawyer may prove the authenticity of a previous statement made by a witness which is 
contradicting the testimony given by the same on the stand. When proving such a contradictory 
statement, it is necessary to draw the witness's attention to the part of the statement that is 
contradictory and to give the witness an opportunity to explain the contradiction.

It is contrary to the provisions of section 110 (3) of the Act to utilize a segment of a police 
statement except for the instances expressly stipulated and permitted by the provisions of the 
Evidence Ordinance. Therefore, it is advisable that a section of a witness's police statement 
be read to the witness after drawing the trial judge’s attention to this said part and obtaining 
permission to read it.

�� THE LAW COMMISSION EVIDENCE IN CRIMINAL PROCEEDINGS: HEARSAY AND RELATED 
TOPICS, 

 http://www.lawcom.gov.uk/app/uploads/2015/03/lc245_Legislating_the_Criminal_Code_Evidence_in_
Criminal_Proceedings.pdf (accessed on 19th June 2020)

��  Osborne [1905] 1 KB 551, 561 
��  Norcott [1917] 1 KB 347, 350, per Viscount Reading CJ 
��  Evidence Ordinance, Section 154
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In the case of Attorney-General v. Viswulingam, Justice Cannon stressed that the trial judge 
VKRXOG�GLUHFW� KLV�PLQG� VSHFL¿FDOO\� WR� WKH� LVVXH�ZKDW� FRQWUDGLFWLRQV� DUH�PDWHULDO� DQG�ZKDW�
contradictions are not material before he proceeds to discredit the testimony of a witness.

In State of Uttar Pradesh v. Anthony the important principle and rule of caution was laid down 
WKDW�D�ZLWQHVV�VKRXOG�QRW�EH�GLVEHOLHYHG�RQ�D�FRXQW�RI�WULÀLQJ�GLVFUHSDQFLHV�DQG�RPLVVLRQV�10

Apart from marking the contradictions, another key strategy used to evaluate the credibility of 
a witness is by giving due regard to the omissions. An omission is said to have been made in 
situations where a witness brings up some extremely important content in his testimony which 
was not initially mentioned in his/her statements. Unlike contradictions, omissions cannot 
be marked as the latter is a non-existent issue till it is brought up in a testimony whereas 
a contradiction could be marked due to the fact that it is in written form. Nevertheless, an 
omission is required to be proved in the same way as in contradictions. Another key similarity 
between contradictions and omissions is that both play an important role in making the 
credibility of a witness questionable, only if it is related to a matter which goes to the root of 
the case. Minor discrepancies in a witness’s statement should be disregarded.11 

,W�DOVR�VLJQL¿FDQWO\�PDWWHUV�QRW�WR�EULQJ�XS�EDG�FKDUDFWHU�HYLGHQFH�LQ�&RXUW�LQ�UHODWLRQ�WR�DQ�
on-going case as the accused is entitled to the presumption of innocence till proven guilty 
beyond reasonable doubt. Phipson states that under the UK law, there are certain grounds 
spelled as exceptions to the principle that evidence may not be called to contradict a witness 
on collateral terms which included inter alia previous conviction. The Lord Chief Justice 
recommended that no reference should be made to a spent conviction without the authority 
of the judge, “which authority should not be given unless the interests of justice so require.”12

3. Test of Probability

A precise understanding on this test could be gained by perusing the judgment delivered by 
Justice F.N.D Jayasuriya in the case Wikramasuriya v. Dedoleena and others,

 "A Judge, in applying the Test of Probability and Improbability relies heavily on his knowledge 
of men and matters and the patterns of conduct observed by human beings both ingenious as 
well as those who are less talented and fortunate." 

Basically, this test deals with an objective standard where the circumstances of each case 
would be compared to that of a reasonable prudent man. Thus, the application of this test 
revolves around factual analyses. 

Justice Gooneratne delved into the broader perspective of this test in the Court of Appeal 
Judgment Singharam Thiyagarajah v. Attorney general13 

�� Wikramasuriya v. Dedoleena and Others 
 [1996 2 Sri L R 95]
�� Supra 
��  Phipson on Evidence, The Common Law Library (2005), sweet and maxwell, London (Pg 343)
��  C.A 2016/2010 (Decided on 27.11.2014)
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“I wish to observe that the realities of life and the testimony of a witness cannot always be 
co-related. Nothing is perfect in life and the truth does not surface so easily as a man so bias 
could attempt to hide the truth or distort it. The test of probability needs to be applied and 
recognized to grapple with normal human behaviour and problems and pave the way for 
likelihood of occurrence.” 

An illustration as to how the test of probability would get involved in determining the 
testimonial trustworthiness of a witness could be seen in a plethora of cases, regardless of the 
jurisdiction. 

�7KH�TXHVWLRQ�IRU�GHFLVLRQ� LV�ZKHWKHU� WKH�¿QGLQJ�RI�VXFK�D� ODUJH�DPRXQW�RI�FDVK� LV�D� IDFW�
which, if proved, makes it more probable that a person suspected of dealing in narcotic drugs, 
and who is found to be in possession of them, is in possession of them for the purpose of 
VXSSO\LQJ�WKHP�����QR�GRXEW�WKDW�WKH�¿QGLQJ�RI�D�ODUJH�TXDQWLW\�RI�FDVK�LV�FDSDEOH�RI�EHLQJ�
relevant to an issue the jury had to consider in the case, and we reject the submission that this 
evidence was inadmissible because it was irrelevant.”14

The test of probability was comprehensively discussed in the case of Sinha Ratnatunga v. 
The State.15

“The accused- appellant’s position that he had written three paragraphs only in the gossip 
column without bothering to read the contents of this article that appeared before and after the 
three paragraphs he wrote in the gossip column is unacceptable. This is not the conduct of a 
reasonable person, when applying the much hallowed test of probability and improbability.”

4. Test of demeanour 

Sigmund Freud once noted that "[h]e that has eyes to see and ears to hear may convince 
KLPVHOI�WKDW�QR�PRUWDO�FDQ�NHHS�D�VHFUHW��,I�KLV�OLSV�DUH�VLOHQW��KH�FKDWWHUV�ZLWK�KLV�¿QJHUWLSV��
betrayal oozes out of him at every pore" 

The demeanour of a witness is generally considered an important factor in assessing the 
credibility of a witness. The trial judge is considered to be in a much more advantageous 
position than the apex court judges as the former has an opportunity to observe the demeanour 
and the deportment of the witness. This direct observation can be as powerful as it is simplistic. 
In the case of Dharmasiri V. Republic of Sri Lanka, it was held that,

"Credibility of a witness is mainly a matter for the trial Judge. Court of appeal will not lightly 
GLVWXUE� WKH� ¿QGLQJV� RI� WULDO� -XGJH�ZLWK� UHJDUG� WR� WKH� FUHGLELOLW\� RI� D�ZLWQHVV� XQOHVV� VXFK�
¿QGLQJV�DUH�PDQLIHVWO\�ZURQJ��7KLV� LV�EHFDXVH� WKH� WULDO�-XGJH�KDV� WKH�DGYDQWDJH�RI�VHHLQJ�
the demeanour and deportment of the witness ..."16 Thus, it is an obligation on the part of the 
trial judge to make note of the behavioural patterns of the witnesses, the way they answer 
questions during cross-examination etc. It should also be remembered that an individual’s 

��  Followed in R V. Grant (1996) 1 CR.App.R 73]
��  [2001] 2  Sri L R 172
��  [2010] 2 Sri LR 241
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demeanour depends on multiple factors and due to the mere nervousness exhibited on the 
stand; his/her credibility should be questioned.  

“The demeanour is an item of information from which inferences may be drawn about the 
probative value of the testimony, in the same way as inferences may be drawn about the 
probative value of the testimony, in the same way as inferences might be drawn from proof, 
for example, that the witness has previous convictions for perjury. Accordingly, demeanour 
is rightly treated as an item of real evidence analogous to the appearance of persons and the 
observable qualities of an object”17

&RRPDUDVZDP\�VWDWHV�WKDW�³«)HZ�PHQ�DUH�UHDOO\�JRRG�DFWRUV�DQG�D�MXGJH�VKRXOG�EH�DEOH�
to observe the difference between the demeanour of a witness who is describing a scene or 
occurrence which he actually saw and that of a witness who repeats from memory a prepared 
story which he has been taught.”18

Though separate tests have been designed on various parameters, it should be remembered 
that all such tests are mutually inter-dependant thus, derives from one another. Hence it can be 
FRQFOXGHG�WKDW�³«3HUVRQDO�NQRZOHGJH�LV�DQ�HVVHQWLDO�TXDOL¿FDWLRQ�RI�D�ZLWQHVV��HVWDEOLVKHG�
by the witness's opportunity to observe the event at issue. The witness's capacity to testify 
refers to the ability of the witness to observe and understand what was seen and to narrate it 
intelligently.”19

Finally it all lands upon the Judges and juries who are expected to make credibility 
determinations, sometimes based on demeanour testimony. Demeanour represents the trial 
judges’ opportunity to observe the witness and his deportment and it is traditionally relied on 
WR�JLYH�WKH�MXGJH¶V�¿QGLQJV�RI�IDFW�WKHLU�UDUH�GHJUHH�RI�LQYLRODELOLW\20

Lord Loreburn in Kinloch v. Young21 observed that '...this house and other courts of appeal 
KDYH�DOZD\V�WR�UHPHPEHU�WKDW�WKH�MXGJH�RI�¿UVW�LQVWDQFH�KDV�KDG�WKH�RSSRUWXQLW\�RI�ZDWFKLQJ�
the demeanor of witnesses – that he observes, as we cannot observe the drift and conduct of 
the case; and also that he has impressed upon him by hearing every word the scope and nature 
of the evidence in a way that is denied to any court of appeal. Even the most minute study 
by a court of appeal fails to produce the same vivid appreciation of what the witnesses say 
or what they omit to say'. The Sweaty palms and shifting eyes of a witness may be indicative 
of language and cultural differences rather than fabrication. It is equally true that skilful liars 
may pass all demeanour tests. Credibility is a question of fact, not of law. 

The South African experience regarding this is that, Appellate judges have repeatedly stressed 

��  Dennis The Law of Evidence (3ed 2007) pg 502
��  Coomaraswamy, E R S R - The Law of Evidence: With Special Reference to the Law of Sri Lanka, Volume 

2, Book 2 (1989)
�� James P. Timony, Demeanor Credibility, 49 Cath. U. L. Rev. 903 (2000)
 https://scholarship.law.edu/cgi/viewcontent.cgi?article=1388&context=lawreview (accessed on 22nd of 

June 2020)
��  Bingham, 'The Judge as Juror' 1985 p.67 
��  (1911) SC (HL)1 
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the importance of the trial judges’ observations of the demeanour of witnesses in deciding 
questions of fact (Vide, R. v. Dhlumayo (1948)2 SALR 677 (A); Merchand v. Butler's 
Furniture Factory (1963)1 SALR 885). 

5. Test of deliberate falsehood 

The judgment of Samaraweera v The Attorney General22, in relation to the evaluation of 
proven false evidence, added that " ... all falsehood is not deliberate. Errors of memory, faulty 
observation or lack of skill in observation upon any point or points, exaggeration or mere 
embroidery or embellishment must be distinguished from deliberate falsehood."

R Vs. Julis23, deals with the question as to whether the evidence of a witness should be totally 
rejected if it is proved that he had given false evidence on one point.

The celebrated case on Falsehood is Ajit Samarakoon v The Republic (Kobaigane Murder 
Case) which comprehensively deals with this particular test. 

“The question arises whether this falsehood was uttered on a material and relevant point upon 
this prosecution. There is no doubt that this lie was deliberately uttered on a highly material 
issue in this case. The next question is the consideration whether the motivating factor for the 
lie was a realization of guilt and the fear for the truth; if so, the utterances of the lie weakens 
the defence case and substantiates and advances the prosecution version narrated against him. 
We hold that the accused uttered this deliberate lie on this material issue because he knew that 
if he told the truth he would be sealing his fate as regards this legal proceeding. If such was 
the motive, the utterance of such a lie would corroborate the prosecution case. In the decision 
in Haramanis v Somalatha, I stated the rationale in regard to the motive for the utterances of 
a deliberate lie on some material issue by a party as follows:

‘The principle is that a lie on some material issue by a party may indicate a consciousness that 
if he tells the truth he will lose.” Justice Hall in Popovic v Derks P) at 433 and at 429-430 
(per Justice Sholi) remarked - "Matters which otherwise might be ambiguous are rendered 
corroborative by reason of the false denial.” I have referred in that decision to Chief Justice 
Lane’s judgment in Rex v Lucas and the judgment of Justice Athukorale in Karunanayake v 
Karunasiri Perera at 33. Justice Athukorale remarked - "It seems to me that the tests which 
should be applied in determining whether a lie told by an accused or a defendant, whether in 
or outside Court, is capable of constituting corroboration or not, have been correctly set out by 
Lord Lane, CJ. in Rex v Lucas (supra). Under the circumstances I should adopt and apply the 
criteria formulated by him to local cases both criminal and civil in which the question arises 
for consideration.”

In the Bharartha Lakshman Murder case24 a reference was made to the well-known maxim 
‘Falsus in Uno Falsus in Omnibus’ (he who speaks falsely in one point will speak falsely 

��  (1990) 1 Sri L.R. 256
��  65 NLR 505 at 519 
�� Vithanalage Anura Thushara De Mel et al. v. The Attorney General ( sc_tab_2a_d_2017) decided on  

11.10.2018
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upon all). It held that “In applying this maxim it must be remembered that all falsehood is not 
deliberate. Errors of memory, faulty observation or lack of skill in observation upon any point 
or points, exaggeration, or mere embroidery or embellishment, must be distinguished from 
GHOLEHUDWH�IDOVHKRRG��1RU�GRHV�LW�DSSO\�WR�FDVHV�RI�FRQÀLFW�RI�WHVWLPRQ\�RQ�WKH�VDPH�SRLQW�
EHWZHHQ�GLIIHUHQW�ZLWQHVVHV«��³

Gardiris Appu vs. The King25 deals with divisibility of credibility.

It was held that “when false evidence has been introduced into the case for the prosecution, it 
is open to the jury to say that the falsehoods are of such magnitude as to taint the whole case 
for the prosecution, and that they feel it would be unsafe to convict at all. On the other hand, 
LW�LV�HTXDOO\�RSHQ�WR�WKHP��LI�WKH\�WKLQN�¿W�WR�GR�VR��WR�VHSDUDWH�WKH�IDOVHKRRGV�IURP�WKH�WUXWK�
and to found their verdict on the evidence which they accept to be the truth.”

A well-researched analysis on the credibility of witnesses and the pragmatic approach taken 
by Courts to handle discrepancies shall not be complete without quoting from the celebrated 
case; Bhoginbhai Hirjibhai V State of Gujarat 26 which is a case very often cited in our 
criminal courts in dealing with contradictions and discrepancies. The relevant portion of the 
judgment is cited below.

Overmuch importance cannot be attached to minor discrepancies. The reasons are obvious:-

1. By and large a witness cannot be expected to possess a photographic memory and to recall 
the details of an incident. It is not as if a video tape is replayed on the mental screen.

2. Ordinarily it so happens that a witness is overtaken by events. The witness could not have 
anticipated the occurrence which so often has an element of surprise. The mental faculties 
therefore cannot be expected to be attuned to absorb the details.

3. The powers of observation differ from person to person. What one may notice, another may 
not. An object or movement might emboss its image on one person’s mind, whereas it might 
go unnoticed on the part of another.

4. In regard to exact time of an incident, or the time duration of an occurrence, usually, people 
make their estimates by guess work on the spur of the moment at the time of interrogation. 
And one cannot expect people to make very precise or reliable estimates in such matters. 
Again, it depends on the time- sense of individuals which varies from person to person.

5. A witness, though wholly truthful, is liable to be overawed by the court atmosphere and 
the piercing cross examination made by counsel and out of nervousness mix up facts, get 
FRQIXVHG�UHJDUGLQJ�VHTXHQFH�RI�HYHQWV��RU�¿OO�XS�GHWDLOV�IURP�LPDJLQDWLRQ�RQ�WKH�VSXU�RI�WKH�
moment. The sub-conscious mind of the witness sometimes so operates on account of the 
fear of looking foolish or being disbelieved though the witness is giving a truthful and honest 
account of the occurrence witnessed by him. Perhaps it is a sort of a psychological defence 

��  52 NLR 344
��  AIR 1983 SC 753
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mechanism activated on the spur of the moment.

Discrepancies which do not go to the root of the matter and shake the basic version of the 
witnesses therefore cannot be annexed with undue importance.

More so when the all-important "probabilities-factor" echoes in favour of the version narrated 
by the witnesses.

The majority judgment had considered the judgment in Bhoginbhai Hirjibhai V State of 
Gujarat and other cases. The question is whether they followed the principles enunciated in 
the judgments... or not. The defence submitted that the majority judgment disregarded the 
major contradictions, inconsistencies, omissions and other discrepancies and therefore the 
judgment should be set aside. 

Conclusion

With the modem tendency of enlarging the realm of admissibility of evidence, most of the 
WHFKQLFDO�UH¿QHPHQWV�RI�PHWKRG�DQG�PDQ\�RI�WKH�PDMRU�KLVWRULF�REVWUXFWLRQV�ZLOO�EH�HOLPLQDWHG��
,QGHHG��LW�KDV�ORQJ�EHHQ�UHFRJQL]HG�E\�DOO�VFKRODUV�LQ�WKH�¿HOG�DV�ZHOO�DV�WKRVH�HQJDJHG�LQ�
the everyday practice before the courts that there is a need for a re-examination of the rules 
RI�HYLGHQFH�ZLWK�D�YLHZ�RI�VLPSOL¿FDWLRQ�DQG�RI�WKH�HOLPLQDWLRQ�RI�KLVWRULFDO�RGGLWLHV�VR�DV�WR�
EULQJ�WKH�ODZ�RI�HYLGHQFH�FORVHU�WR�UHDOLW\�LQ�LWV�WUXWK�¿QGLQJ�IXQFWLRQ�
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,yq;ifapd; mur gy;fiyf;foq;fspy; 
gfpbtijAk; mjd; nfhba vjpu;tpisTfSk; 

rl;l uPjpahd mZFKiw

jpU. =. rpt];fe;j=
LL.B( Hons),

aho;g;ghzg; gy;fiyf;fofk;

gy;fiyf;fof khztu;fs; ed;dlj;ijAs;stu;fshf ,Uf;f Ntz;Lk;> gy;fiyf;fof 

khztu;fs; Gj;jpAs;stu;fshf ,Uf;f Ntz;Lk;> flik czu;T kpf;ftu;fshf kpspu;jy; 

Ntz;Lk;> fhj;jpukhd tpku;rfu;fshfTk;> Ma;thsu;fshfTk;> Mw;wy; kpf;ftu;fshfTk; 

jpfo Ntz;Lk;> mj;Jld; gy;fiyf;fof khztu;fs; vy;iy kPwhjtu;fshfTk;> r%f 

ePjpf;F gae;jtu;fshfTk; ,Uf;f Ntz;Lnkd r%fj;jpd; midj;J gpui[fshYk; 

vjpu;ghu;f;fg;gl;lhYk; eilKiwapy; Clfq;fs; kw;Wk;  r%f tiyj;jsq;fspy; 

ntspahFk;  nra;jpfs; gy;fiyf;fof khztu;fis ehfupfkw;wtu;fshfTk; 

gz;ghlw;w Nkhrkhd rpe;jid twl;rp cs;s fhl;Lkpuhz;bfSf;F xg;ghfNt itj;J 

Nehf;FksTf;F epytuq;fs; cs;sd.  nghJthf gy;fiyf;fofq;fs; vdg;gLgit  

xU ehl;bd; mjp cr;r fy;tpg; gPlq;fshTk;> mwptpaw; $lq;fshfTk;> kWkyu;r;rp 

rpe;jidfis cw;gj;jp nra;Ak; khngUk; ru;t fyhrhiyfshfTk; tpsq;fNtz;Lk;. 

MapDk; gy;fiyf;fofq;fs; gfpbtij vDk; ngaupy; rpj;jputijf;$lq;fshf 

khwpapUg;gJ kpfg;ngUk; Jujp~;lNk MFk;. 

,yq;ifj; jPthdJ cyf ehLfSld; xg;gpl;L ghu;f;Fk; NghJ mgptpUj;jpapy; kpfTk; 

gpd;jq;fpa epiyapy; ,Ue;jhYk; cyfj;jpd; ty;yuR ehLfshy; $l mila Kbahj 

,UngUk; ,yf;Ffis kpfTk; ntw;wpfukhf epiwNtw;wptUfpwJ. mit ,yq;ifapd; 

,ytrf; fy;tpAk; ,ytr Rfhjhu Nrit trjpAk; MFk;. me;j tifapy; cau;fy;tp 

tha;g;ngd;gJ khztu;fSf;F fpilf;Fk; mupa tug;gpurhjNk MFk;. Fwpg;ghf 

,e;jpahtpy; ePl; vDk; Nju;T Kiwapdhy; vj;jid jpwikkpf;f khztuhapDk; 

gztrjpNa xUtupd; vjpu;fhy fy;tpia jPu;khdpf;Fk; epiyapy; ,yq;ifapy; cs;s 

gy;fiyf;fof Nju;T Kiw vd;gJ ghugl;rkpd;wp ghuhl;lg;gl Ntz;banjhd;whFk;. 

mz;zsthf Mz;LNjhWk; 3.25 ,yl;rk; khztu;fs; Njhw;Wk; f. ngh. j cau;jug; 

guPl;irapy; mz;zsthf 31>000 khztu;fNs gy;fiyf;fofq;fSf;F cs;thq;fg;gLk; 

epiyapy; gy;fiyf;fofq;fSf;F njupthFk; khztu;fs; cz;ikapNyNa kpfg;ngUk; 

mjplrhypfs;. vdpDk; ,j;jifa tha;g;gpd; ngWkjpia ngUksthd khztu;fs; 

czutpy;iy vd;gNj cz;ik. fhuzk; rkj;Jtj;ijAk; rNfhjuj;Jtj;ijAk; 

tsu;g;gjw;Fg; gjpyhf gfpbtij vDk; Nghu;itapy; cstpay; gpur;rpid cila 

kdNehahspfshf gfpbtijapy; gy;fiyf;fof khztu;fs; <LgLtJ kpfTk; 

ftiyf;Fupanjhd;whFk;. 

gfpbtijapd; tuyhW 

,yq;ifapy; gfpbtij fyhrhuk; gpupj;jhdpa fhydpj;Jtj;jpd; tpisthfNt Njhw;wk; 
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ngw;wJ. RAGGING vDk; gjkhdJ ,yq;if> ,e;jpah> ghfp];jhd;> tq;fhsNjrk; 

Nghd;w ehLfspNyNa mjpfk; gpurpj;jk; ngw;Ws;sJ. mnkupf;fh Nghd;w Nkiyj;Njr 

ehLfspy; HAZING my;yJ BULLYING Nghd;w gjq;fshy; miof;fg;gLfpwJ. xU 

khztUf;F Senior- Junior vDk; mbg;gilapy; clypay; uPjpahf> cstpay; uPjpahf 

my;yJ ghypay; uPjpahf gak;> fhak; my;yJ kdtUj;jj;ij Vw;gLj;Jk; ve;jnthU 

nraYk; gfpbtijahFk;.  

,uz;lhk; cyfg;Nghupy; fye;J nfhz;l ,uhZt tPuu;fs; kPz;Lk; jkJ gapw;rpf; 

fy;Y}upfSf;F jpUk;gpa NghJ rpNu~;l mjpfhupfshy; toq;fg;gl;l gfpbtij KiwNa 

gpd;du; vkJ ehl;bd; gy;fiyf;fofj;jpd; Xu; cg fyhrhukhf gupzkpj;jJ. ,yq;if 

tuyhw;wpy; 1974 Mk; Mz;Nl KjyhtJ gfpbtij tptfhuk; kpfg;ngUk; ru;r;irahf 

cUkhwpaJ. ,g;Nghija fsdpg; gy;fiyf;fofkhd mg;Nghija tpj;jpahyq;fhu 

fy;tpr;rhiyapy; ,lk;ngw;w gfpbtij rk;gtk; njhlu;gpy; mg;Nghija gpujk ke;jpup 

rpwpkhNth gz;lhuehaf;f mk;ikahu; cUthf;fpa tpNrl V. W. Fyuj;jpd tprhuiz 

Mizf;FOtpd; %yk; ,lk;ngw;w tprhuizfspd; <w;wpy; gfpbtijapy; <Lgl;l 12 

rpNu~;l gy;fiy khztu;fs; gy;fiyf;fof fy;tp eltbf;iffspy; ,Ue;J KOikahf 

,ilePf;fk; nra;ag;gl;likAk; cupa eltbf;iffis vLf;fj; jtwpaikf;fhf 4 

gy;fiyf;fof copau;fs; rl;l eltbf;iff;F cl;gLj;jg;glikAk; Fwpg;gplj;jf;fJ. 

mjidj; njhlu;e;J 1975 Mk; Mz;L ,yq;if tuyhw;wpy; gfpbtij njhlu;gpyhd  

KjyhtJ kuzr; rk;gtk; gjpthfpaJ.Nguhjid gy;fiyf;fofj;jpd; 22  taJila 

tptrha gPl khztpahfpa &gh uj;drPyp  (Rupa Rathnaseeli) gfpbtijapy; ,Ue;J 
jd;id ghJfhj;J nfhs;s ,uhkehjd; kz;lgj;jpd; Nky; khbapy; ,Ue;J Fjpj;J 

jw;nfhiy nra;J nfhz;lhu;. mjidj;njhlu;e;J fhyj;Jf;F fhyk; ,j;jifa 

gfpbtijapd; %ykhd kuzr; rk;gtq;fs; njhlu;e;Jk; gjpthfpa tz;zNk ,Ue;jd> 

mtw;Ws; Fwpg;ghf 1997 Mk; Mz;L Nguhjidg; gy;fiyf; fofj;jpd; nghwpapaw;gPl 

khztd; S.tug;gpufh~; vDk; khztd; fLikahd gfpbtijapdhy; rpWePufk; 

ghjpf;fg;gl;l epiyapy; kuzkile;jik ,yq;ifapd; cau;fy;tp R+oypYk; jkpo; 

kf;fs; kj;jpapYk; ghupa mjpu;tiyfis Vw;gLj;jp ,Ue;jJ.  mNj Mz;by; nfYk; 

J~hu tpN[aJq;f (Kelum Thushara Wijeyatunga) vDk; khztd; mk;ghiwapy; cs;s 

Hardy Techinical Institute epiyaj;jpy; ,lk;ngw;w gfpbtij %yk; kuzkhfpaik> 2002 

Mk; Mz;L rke;j tpj;jdNf vDk; = n[atu;j;jdGu gy;fiyfofj;jpd; %d;whk; 

tUl Kfhikj;Jt gPl khztd; gfpbtijf;nfjpuhf ghupa vjpu;g;G Kaw;rpfis 

Nkw;nfhz;L te;j jUzj;jpy; nfhiy nra;ag;gl;lik Nghd;w tplaq;fs; Nrhfkhd 

tuyhw;W Jd;gpay; rk;gtq;fs; MFk;. 

gfpbtijapd; gd;Kf tbtq;fs;.

mbg;gilapy; gfpbtijahdJ gpd;tUk; 3 tbtq;fspy; ,lk;ngWfpwJ. 

1. clypay; rhu;e;j gfpbtij kw;Wk; Jd;GWj;jy; ( Physical ragging or Physical torture)

2. cstpay; rhu;e;j kd cisr;ry;fs; (Emotional abuses or Mental torturing) 

3. ghypay; uPjpahd Jd;GWj;jy;fs; my;yJ J\;gpuNahfk;  (Sexual torture or Sexual 
abuse)
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vkJ ehl;by; 1970> 1980>1990 fspy; ,lk;ngw;w clypay; rhu;e;j gfpbtijfs; jw;NghJ 

xg;gpl;lstpy; rw;W Fiwe;jhYk; cstpay; rhu;e;j kw;Wk; ghypay; uPjpahd gfpbtij 

vDk; Nghu;itapy; mike;j Jd;GWj;jy;fs; mur gy;fiyf;fofq;fspy; jw;NghJk; 

njhlu;e;j tz;zNk cs;sJ.  Fwpg;ghf gy;fiyf; fofq;fSf;Fs; cs;EioAk; 

khztu;fSf;F mzpAk; Milfspy; fl;Lg;ghL tpjpj;jy; kpfTk; Kf;fpakhdJ. ngz; 

gps;isfshapd; ghthil rl;il kl;LNk  mzpa Ntz;Lk;> jiyKb ed;whf vz;nza; 

itj;J  gpd;dg;gl  Ntz;Lk;> ngupa fWg;G nghl;L itj;jy; Ntz;Lk;> Fwpj;j rpy 

ehl;fspy; Glit mzpa Ntz;Lk;> fhypy; rhjhuz ghl;lh nrUg;G kl;LNk mzpa 

Ntz;Lk;> Gj;jfg;ig nfhz;L tu KbahJ mNj Nghy; Mz; khztu;fSf;F njha;thd 

ngupa [Pd;]; kw;Wk; Nru;l; mzpa Ntz;Lk;> jiy Kb nkhl;ilahf ntl;bapUf;f 

Ntz;Lk;> KOikahf Kfr;rtuk; nra;jpUf;f Ntz;Lk;> fhjpy; G+ mzpe;jpUf;f 

Ntz;Lk;> fhypy; rhjhuz ghl;lh nrUg;G kl;LNk mzpa Ntz;Lk;> rg;ghj;J Nghlf; 

$lhJ> Gj;jfg;ig nfhz;L tuf; $lhJ> Nkhl;lhu; thfdq;fspy; gy;fiyf;fofk; tuf; 

$lhJ> Ntl;b thuk; vDk; fhyg;gFjpapy; Mz;fs; cs;shil mzpahky; Ntl;b 

fl;l Ntz;Lk;> midj;J fd~;l  khztu;fSk; jkJ fhyj;jpy; gy;fiyf;fof 

rpw;Wz;br; rhiyfspy; tpepNahfpf;fg;gLk; tpiyFiwe;j rhjhuz czTfisNa 

cz;z Ntz;Lk; Nghd;w fl;Lg;ghLfs; ngUk;ghyhd gy;fiyf;fofq;fspy; jw;NghJk; 

filg;gpbf;fg;gl;L tUfpd;wJ.

,tw;Wf;F Nkyjpfkhf GJKf khztu;fs; jkJ rf Mz;L khztu;fspd; ngau; 

kw;Wk; FwpaPl;L ngau; vd;gtw;iw kdg;ghlk; nra;aTk; jkJ rpNu~;l khztu;fspd; 

ngau;> khtl;lk; vd;gdtw;iw kdg;ghlk; nra;aTk; jkJ gPlj;jpy; tpupTiufis 

Nghjid nra;Ak; tpupTiuahsu;fspd; gl;lg; ngau;fis kddk; nra;aTk; 

jpzpf;fg;gLtu;. mj;Jld; gy;fiyfofj;jpy; cs;s rpw;Wz;brhiyfspd; vz;zpf;if 

vt;tsT? tpLjpfspd; vz;zpf;if vt;tsT? gPlq;fspd; vz;zpf;if vt;tsT? E}

yfk; vq;Nf cs;sJ? topghl;Lj; jsq;fs; vq;Nf cs;sd? tq;fp vq;Nf cs;sJ? 

Nghd;w tplaq;fis kddk; nra;aTk; jpzpf;fg;gLtu;. 

mj;Jld; ghypay; uPjpahf mUtUf;fj;jf;f nrhw;fis cila ghly;fs;> gonkhopfs;> 

thrfq;fs;> jpUf;Fws; vd;gdtw;iw kdg;ghlk; nra;aTk; jpzpf;fg;gLthu;. mj;Jld; 

kuq;fSf;F> fl;blq;fSf;F Kj;jkpl Ntz;Lk;> vjpu;ghy; ,dj;jtu;fSf;F fhjiy 

ntspg;gLj;JtJ Nghy ebj;jy;> xNu ,dpg;G gz;lj;ij midj;J khztu;fSk; 

cz;z Ntz;Lk; Nghd;w mUtUf;fj;jf;f ,d;Dk; gy ghypay; Nrl;ilfs;  

gy;fiyf;fofj;jpy; gfpbtij vDk; Nghu;itapy; muq;Nfw;wg;gLfpd;wd. ,tw;iw 

nra;a kWf;Fk; fdp~;l khztu;fis rpNu~;l khztu;fs; fLikahf jhf;Fjy;> 

mr;RWj;jy;>  Vidatu;fsplk; ,Ue;J xJf;fp itj;jy;> mtu;fSf;fhd midj;J 

cjtpfisAk; epWj;Jjy;> gy;fiyf;fof;jpy; ,lk;ngWk; midj;J tpohf;fspYk; 

fye;J nfhs;s jil tpjpj;jy; Nghd;w  gopthq;fy;fis Nkw;nfhs;thu;fs;. 

gfpbtijia KOikahf ,y;yhky; nra;jpy; cs;s jilfs; vit? gfpbtijia 
vg;gb ,y;yhky; xopf;fyhk; ? 

1. gy;fiyf;fof epu;thfj;jpdupd; ftdaPdKk; mrke;jg; Nghf;Fk;- 

gy;fiyf;fof tshfk; kw;Wk; mjid R+oTs;s jq;Fkpl tpLjpfspNyNa mjpfstpyhd 
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gfpbtij epfo;Tfs; ,lk;ngWfpd;wd. vdNt mtw;iw fz;fhzpf;fntd cupa 

mjpfhupfs; epakpf;fg;gl;Ls;s NghjpYk; mtu;fs; tpidj;jpwdhf nraw;gl;lhNy 

ngUkstpyhd gfpbtijfis jtpu;f;f KbAk;> MapDk; rpNu~;l khztu;fSld; 

Vd; Njit ,y;ykhy; giff;f Ntz;Lk; vd;w mr;r czu;Tk; fz;Lnfhs;shj 

ngUkstpyhd cj;jpNahfj;ju;fspd; kd epiyANk gfpbtijf;fhd gpujhd 

fhuzkhFk;. gfpbtijapy; ,Ue;J jk;ik ghJfhj;J nfhs;tJ njhlu;ghd 

tpopg;Gzu;T fUj;Jf;fis GJKf khztu;fSf;F tpupTiuahsu;fs; nrhy;ypf; nfhLf;f 

Ntz;Lnkd;gJld; gfpbtijapdhy; cz;lhFk; vjpu;kiwahd tpisTfs; kw;Wk; 

mjw;Fupa rl;l eltbf;iffs; kw;Wk; jz;lidfs; njhlu;gpy; rpNu~;l khztu;fSf;F 

tpupTiuahsu;fs; mbf;fb Qhgfg;gLj;j Ntz;Lk;. mj;Jld; gfpbtijia fl;LgLj;j 

Nguhrpupau;fs;> tpupTiuahsu;fs;> fy;tprhuh cj;jpNahfj;ju;fs;> khztu; xd;wpaq;fis 

cs;slf;fpa tpopg;Gzu;T FO xd;W gue;J gl;l mstpy; kpFe;j mf;fiwAld; 

nraw;gl Ntz;Lk;. es;sputpy; gfpbtij njhlu;ghd nra;jpfs; fpilj;jhy; $l 

mt;tplj;Jf;F cldbahf tpiuaf; $ba jahu; epiyapy; mf;FO ,aq;F epiyapy; 

,Uf;f Ntz;Lk;. 

2. gue;Jgl;l murpay; gpd;Gyq;fisAila khztu; xd;wpaq;fspd; xU gf;fr; rhu;ghd 

nraw;ghL- 

,yq;ifapy; cs;s gy;fiyf;fofq;fspd; gy khztu; xd;wpaq;fs; kpFe;j 

tYTiladthfNt cs;sd. NghUf;F gpd;duhd R+oypy; murhq;fj;Jf;F vjpuhf 

ghupa vjpu;g;G Mu;g;ghl;lq;fis Nkw;nfhs;tjpy; murpay; fl;rpfis tpl khztu; 

xd;wpaq;fs; kpFe;j tPupaj;Jld; nraw;gl;ld. mtu;fspd; nraw;ghl;L mbg;gilapy; 

Fwpg;gplj;jf;f rpy ntw;wpfisAk; mtu;fs; gjpT nra;jhu;fs;. ,Ug;gpDk; mk; khztu; 

xd;wpaq;fs; fle;j fhyq;fspy; rpy murpay; fl;rpfspd; jdpg;gl;l epfo;r;rp epuYf;F 

Jiz NghdijAk; mtu;fspd; fps;Sf;fPiufshfTk; tpsq;fpaik Fwpg;gplj;jfJ. 

ntspg;gilahf $Wtjhapd; fsdpg; gy;fiyf;fofk;> = n[atu;j;jdGu gy;fiyf;fofk;> 

aho;g;ghzg; gy;fiyf;fofk; vd;gdtw;wpy; fle;j fhyq;fspy; khztu; xd;wpaq;fs; 

%ykhd murpay; fl;rpfspd; Mf;fpukpg;G kpf mjpfkhf fhzg;gl;lJ. ,k; khztu; 

xd;wpaq;fs; mj;jifa gpd;Gy nry;thf;fpd; mbg;gilapy; ehl;by; ,lk;ngWk; Njrpa 

,d gpul;rpidf;fhd jPu;T>  Coy; Nkhrbfs;> fy;tpia jdpahu; kakhf;Fk; murpd; 

jpl;lq;fs;> Rw;Wg;Gwr; R+oy; jPq;Ff;F vjpuhd Mu;ghl;lq;fs; vd gy fhj;jpukhd 

nraw;ghLfspy; <Lgl;ld. ,J kpfTk; Nghw;WjYf;Fk; ghuhl;l Ntz;ba tplakhFk;. 

MapDk; ,Nj rf;jpia itj;Jf;nfhz;L gfpbtijapy; <Lgl;L jz;lid mDgtpf;Fk; 

khztu;fis fhg;ghw;wTk; mNj khztu; ,af;fq;fis gad;gLj;jp Nghuhl;lq;fis 

Vw;ghL nra;fpd;wikAk;  mtu;fspd; nfhs;ifapy; cs;s Nfhl;ghl;L Kuz;ghl;il 

njspthf fhl;LfpwJ. murpay;thjpfs; rupahf ,Uf;f Ntz;Lk;> kf;fs; rupahf ,Uf;f 

Ntz;Lk;> epu;thfk; rupahf ,Uf;f Ntz;Lk; vd tPjpapy; ,wq;fp NghuhLk; gy;fiyf;fof 

khztu; xd;wpaq;fs; gy;fiyf;fof  GJKf khztu;fspd; mbg;gil cupikfis  

rpNu~;l khztu;fs; KOikahf kPWfpd;w NghJ Vd; nksdk; rhjpf;fpd;wd? rkj;Jtr; 

rpe;jidAk; rNfhju czu;Tk; vd;fpd;w Nfhrq;fSk; ntWkNd kw;iwatu;fSf;F kl;Lk; 

jhdh? MfNt murhq;fj;jpd; xLf;FKiwf;nfjpuhf NghuhLk; khztu; xd;wpaq;fs; 

gfpbtij vDk; Nghu;itapy; ml;^opaq;fisAk; ghypay; uPjpahd tf;fpuq;fisAk; 

GupAk; rf khztu;fisAk; jz;bf;f eltbf;if vLf;f Kd;tu Ntz;Lk;. 
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3. gfpbtijapy; <LgLk; rpNu~;l khztu;fs; kPJ eltbf;if vLj;jhy; mtu;fspd; 

vjpu;fhyk; Nfs;tpf; FwpahfptpLk; vd;fpw ghFghl;L czu;T –

,yq;ifapy; Mz;L NjhWk; gy tprpj;jpukhd gfpbtijr; rk;gtq;fs; eilngWtj-

hf Fwpg;gplg;gl;lhYk; $l mtw;Wf;F vjpuhf ve;j msT Jupjkhd eltbf;iffs; 

,lk;ngWfpd;wd vd;gJk; mt;tprhuiz epiwtpy; cz;ikapNyNa Fw;wk; ,ioj;Nj-

hu; jz;bf;fg;gLfpd;wduh vd;w Nfs;tpf;Fk; gjpy; ngUkstpy; fpilg;gjpy;iy. ,jw;F 

kpf Kf;fpa fhuzk; mk;khztu;fs; kPJ gy;fiyf;fof epu;thfk; fhl;Lfpd;w gupjhg-

Kk;> ghtk; gpioj;Jg; Nghfl;Lk; vd;w mrl;ilj;jdKNk  MFk;. ,jdhy; ehk; vJ 

nra;jhYk; epu;thfKk; rl;lKk; vk;ik jz;bf;f khl;lhJ vd;fpw mrl;Lj; JzpNt 

njhlu;e;Jk; khztu;fis Fw;wkpiof;f Jz;LfpwJ. xU rpyUf;F fLikahd ePz;l 

fhy tFg;Gj; jil> gfpbtijapy; <LgLNthUf;F cjtpj; njhiffshd kfhnghy 

kw;Wk; Ngu;rup Nghd;w epjp cjtpfis Kw;whf ePf;Fjy;> Fw;wkpioj;j khztu;fis  

gy;fiyf;fofj;ij tpl;L ,ilePf;fk; nra;jy; Nghd;w fLikahd jz;lidfis to-

q;fpdhy; Vida gy Mapuf;fzf;fhd khztu;fs; gfpbtijapy; <LglNt khl;lhu;fs;. 

4. jiyKiw jiyKiwahf gy;fiyf; fofj;jpy; CLflj;jgLk; cg gz;ghL – 

,yq;if gy;fiyf;fofq;fspy; fy;tp Nghjpf;Fk; Nguhrpupau;fs; kw;Wk; tpupTiuahsu;fs; 

mNj gy;fiyf;fofj;jpd; gioa khztu;fshf tpsq;Fk; re;ju;gq;fs; kpf 

mjpfk;. mtu;fs; $l gy;fiyf; fofj;jpd; khztu;fshf ,Uf;Fk; NghJ mNj 

fyhrhuj;jpy; Cwpj;jpisj;jtu;fshfNt ,Uf;Fk; tha;g;Gfs; kpf mjpfk;> vdNt 

gy tpupTiuahsu;fsplk; ,f;fyhrhuj;ij KOikahf ,y;yhnjhopf;Fk; kdg;ghq;F 

,Ug;gjpy;iy.  gfpbtijf; fyhrhukhdJ jiyKiw jiyKiwahf ,yq;if 

gy;fiyf;fofq;fspy; gpd;dpg;gpize;Js;s R+oypy; mjid ,y;yhnjhopf;f 

gy;fiyf;fof tpupTiuahsu;fs; jplrq;fw;gk; G+Zjy; mtrpak;. 

5. gy;fiyf;fof khztu;fSf;F fpilf;Fk; Xa;T Neuk; kpf mjpfkhf ,Uj;jy; 

ghlrhiyf; fhyj;jpy; jdpahu; tFg;Gfs;> gpuj;jpNahf tFg;Gfs;> ghlrhiy vd 

khwp khwp Xb Xbg; gbj;j khztu;fSf;F gy;fiyf;fof R+oypy; fpilf;Fk; mjpf 

Xa;Tg; nghOJfs; mtu;fis gfpbtij> Nghijg; nghUs; ghtid Nghd;w jtwhd 

topfSf;F ,l;Lr;nry;Yk; tha;g;ig mjpfupf;fpd;wd. cz;ikapy; ghlrhiyf; fy;tp-

f;Fk; gy;fiyf;fof fy;tpf;Fk; ,ilapy; ghupa NtWghL cs;snjd;gij khztu;fs; 

czuNtz;Lk;. ghlrhiyapy; Mrpupaupdhy; toq;fg;gLk; Fwpg;Gfs; khj;jpuk; guPl;irf;F 

NghJkhdit MapDk; tpupTiu kz;lgq;fs; mtw;wpy; ,Ue;J Kw;wpYk; NtWgl;lit. 

mq;F guPl;irf;F Njitahd mbg;gil tplaq;fs; khj;jpuNk fw;Wf; nfhLf;fg;gLk;> 

G+uzj;Jtkhd mwpit ngw E}yfq;fspy; Ra Njly; kw;Wk; Muha;rpfspy; <LgLtJ 

kpfTk; mtrpakhFk;. Jujp~;ltrkhf vkJ khztu;fs; gyu; kiof;Fk; $l gy;fi-

yf;fof E}y; epiyaq;fSf;F nry;tjpy;iy vd;gNj tUj;jkhd cz;ikahFk;. 

vdNt khztu;fis Ntiyg;gS kpf;ftu;fshf khw;Wtjd; %ykhfTk; gfpbtijapy; 

<LgLtjpy; ,Ue;J jtpu;f;fr; nra;ayhk;. 

khztu;fis fiy ,yf;fpaj; Jiwr; nraw;ghLfspy;  <LgLj;jy;> Mf;fG+u;tkhd 

khztu; xd;wpar; nraw;ghLfSf;F ,izj;jy;> E}y; ntspaPL> fz;fhl;rp Vw;ghL> tpi-
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sahl;L Nghl;bfs; elj;Jk; nghWg;G> epfo;r;rp xUq;fikg;G> epjp Nrfupg;G > rq;fq;fs; 

fofq;fSf;F jiyikj;Jtk; tfpf;fr;nra;jy; Nghd;w gzpfis nfhLj;jhy; mtu;f-

spd; Neuk; gfpbtijr; nraw;ghLfspy; <Lglhky; r%fj;Jf;F gad;juf;$ba tpjj;jpy; 

ngWkjpahf khw;wg;gLk;. mj;Jld; gfpbtijapy; <LgLNthiu fhl;Lkpuhz;bfs; Nghy 

rpj;jupj;Jk;  gy;fiyf;fof Neuj;ij ngWkjpahf nrytpLNthiu guprpy;fs;> tpUJfs; 

toq;fp nfsutpj;J ehafu;fshf rpj;jupj;jhy; mLj;JtUk; fdp~;l khztu;fSk; ey;y 

Kd;Djhudkhd khztu;fis mbnahw;wp elg;ghu;fs;.  

rl;l uPjpahd ghJfhg;G Vw;ghLfs; 

gy Mz;Lfshf gfpbtijapy; <LgLNthu; ,yq;ifapd; jz;lidr; rl;lf; Nfhit 

(Penal Code) kw;Wk; Criminal Procedure Code  vd;gdtw;wpdhy; ePjp tprhuizfSf;F 

cl;gLj;jg;gl;L te;j epiyapy; 1997 Mk; ,lk;ngw;w tug;gpufh~; kw;Wk; nfYk; J~hu 

tpN[aJq;f MfpNahupd; kuzq;fs; ehL KOtJk; Vw;gLj;jpa mjpu;tiyfspd; fhuz-

khf ,yq;ifg; ghuhSkd;wk; 1998 Mk; Mz;L rpj;jpiu khjk; 29 Mk; jpfjp gfpbtij 

jLg;Gr; rl;lj;ij Vfkdjhf epiwNtw;wpaJ. 

,r;rl;lj;jpd; gpupT 2(1) gy;fiyf;fof tshfj;jpDs; my;yJ NtW gpuNjrj;jpy; gf-

pbtijapy; <Lgl;lhy; my;yJ mr;nraw;ghLfSf;F cWJizahf ,Ue;jhy; RUf;f 

Kiwapyhd tprhuiz ePjthd; ePjpkd;wj;jpy; Nkw;nfhs;sg;gl;L 2 tUlq;fSf;F 

Nkw;glhj f^opa rpiwj;jz;lid toq;fg;gLk; vd;gJld; ghjpf;fg;gl;l khztUf;F  

ePjpkd;wj;jpdhy; jPu;khdpf;fg;gLk; ,og;gPl;L njhifia Fw;wthsp nrYj;j Ntz;Lk;. 

gfpbtij jLg;Gr; rl;lj;jpd; gpupT 2 (2)  ,y; Fwpg;gplg;gl;l Fw;wq;fshfpa gfpbtij 

vDk; Ngupy; ghypay; uPjpahd Jd;GWj;jy;fis Nkw;nfhs;sy;> khztu;fis mbj;J 

fhag;gLj;jy; Nghd;w Fw;wq;fis ,ioj;jhy; RUf;fkhd tprhuizapd; Kbtpy; 

Fw;wthsp vd epUgpf;fgl;lhy;  10 Mz;LfSf;F Nkw;glhj rpiwj;jz;lid mDgtpf;f 

Ntz;Lnkd;gJld; ghjpf;fg;gl;l khztUf;F el;l <l;Lj; njhifAk; toq;f Ntz;Lk;. 

mNjNtis Fwpj;j rl;lj;jpd; gpupT 3> gy;fiyf;fof tshfj;jpDs; my;yJ ntspapNyh 

khztu;fspd; nrhj;Jf;fSf;Nfh clikfSf;Nfh jPq;F tpistpj;jhy; ePjhthd; 

ePjpkd;wpd; tprhuiz epiwtpy; 5 tUlj;Jf;F Nkw;glhj f^opa rpiwj;jz;lid 

mDgtpf;f Ntz;Lk;.

mNjNtis gpupT 4 ,y; khztu;fspd; elkhLk; Rje;jpuj;ij fl;Lg;gLj;Jk; tpjj;jpy;  

khztu;fis milj;J itj;J Jd;gk; tpistpj;jy; Nghd;w Fw;wr;nray;fspy; 

<Lgl;lhy; 7  tUlj;Jf;Fk; Nkw;glhj f^opa rpiwj;jz;lidia Fw;wkpioj;j 

khztu;fs; mDgtpf;f Ntz;Lk;. 

1998 Mk; Mz;L gfpbtij jLg;Gr; rl;lj;jpd; gpupT 9 gpiz njhlu;ghf Fwpg;gplg;gl;Ls;sJ. 

NkNy Fwpg;gplg;gl;l gpupT 2(2)kw;Wk; gpupT 4 ,y; Fwpg;gplg;gl;l Fw;wq;fis GupAk; 

khztu;fSf;F ePjthd; ePjpkd;wk; %ykhf gpiz toq;Fk; mjpfhuk; ,y;iy 

vd;gJld; Nky; ePjpkd;wj;Jf;Nf  mt;tjpfhuk; cz;L. mj;Jld; gpupT 11 ,d; gb 

,J xU Cognizable Offence vd;gjhy; gpbahiz ,d;wp Fw;wkpioj;jtu;fis ifJ 

nra;aKbAk;.   
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gfpbtij nra;NthUf;F vjpuhf vg;gb Kiwg;ghL nra;a KbAk; ?

1. gy;fiyf;fof khdpaq;fs; Mizf;FOtpy; Kiwg;ghL nra;aKbAk;. 

gy;fiyf;fof khdpaq;fs; Mizf;FOTf;F Neubahf jhd; nrd;W Kiwg;ghL toq;f 

Ntz;Lnkd vt;tpj fl;Lg;ghLfSk; ,y;iy. https://eugc.ac.lk/rag/ vDk; ,izaj;-

jsj;jpd; %ykhfTk;  0112123700 vDk; njhiyNgrp ,yf;fk; %ykhfTk; Kiwg;ghl;-

bid Nkw;nfhs;sKbAk;. jtpu google play store ,y; cs;s UGC Emergency Safety App 
%ykhfTk; Kiwg;ghLfis gjpT nra;aKbAk;. 

2. gy;fiyf;fofj;jpy; cs;s khzt xOf;f mjpfhup (Marshal), khztu; MNyhrfu; 

(Student Counselor) > rpNu~;l khzt MNyhrfu; (Senoir Student Counselor) MfpNahUf;F 

cldbahf mwptpf;fyhk;> mJ jtpu  tpupTiuahsu;fs;> gPlhjpgjp> JizNte;ju;  

Nghd;NwhUf;Fk; mwptpf;fyhk;. 

3. epiyik kpfTk; Nkhrkhf Nghdhy; nghyprhupd; cldb ,yf;fkhfpa 119 vd;w 

,yf;fj;Jf;Fk; cldbahf mwptpf;fyhk;. 

KbTiu 

gy;fiyf;fofq;fs; RahjPdkhd cd;dj Gyikj; NjlYf;fhd Rtu;f;f G+kpahFk;> 

MapDk; Jujp~;ltrkhf gy;fiyf;fofj;jpy; cs;s khztu;fspy; ngUk;ghNyhNdhu; 

gfpbtijia xU rhjhuz cg gz;ghlhf fUJfpd;wdu;. Gyikj;Jt fy;tp gPlq;f-

spy; Senior- Junior vd;w Ngjk; rupahdJ vd;fpw fUj;JUthf;fk; ,Ue;jhy; ehl;by; 
ngUk;ghd;ikahNdhu; rpWghd;ikapdiu mlf;FtJ $l rupahdjhfNt njd;gLk;> 

cau; rhjpapdu; vd;W jk;ik jhNk milahsg;gLj;jpf; nfhs;Nthu; xLf;fg;gl;l rhjp 

kf;fSf;nfjpuhf mlf;FKiwfis gpuNahfpg;gJk; rupahfNt njd;gLk;. MfNt 

xLf;FKiwfSf;F vjpuhf Fuy; nfhLg;Nghu; gfpbtijf;nfjpuhfTk; njhlu;r;rpahd 

Nghuhl;lq;fis Kd;ndLf;f Ntz;Lk;. ,d;W gy;fiyf;fofj;jpy; gfpbtij 

nra;Nthu; jhd; ehis ,e;j ehl;bd; mur> jdpahu; kw;Wk; kpf Kf;fpa epu;thf 

Ml;rp nraw;ghLfspd; gpujhd gq;fhspfshf ,Uf;fg;Nghfpwhu;fs; MfNt mq;Fk; ,Nj 

gyhj;fhu rpe;jidfSld; jhd; gzpahw;w Nghfpd;whu;fsh? ehl;il Ms ,Uf;Fk; 

gbj;j ,isatu;fs; kdNehahspfs; Nghy gfpbtijapy; <Lgl;lhy; ehl;bd; ehisa 

vjpu;fhyk; vg;gb ,Uf;Fk;? ,e;j gfpbtijapy; <LgLk; kdNehahspfSf;F kUe;J> 

khj;jpiu nfhLj;J ,dp gadpy;iy> fLikahd mWit rpfpr;irfNs Njitg;gLfp-

d;wd. xU rpyUf;F nfhLf;fg;gLk; jz;lidfs; KO khztu; r%fj;ijAk; jpUj;Jk; 

vd;gjpy; Iakpy;iy> Mdhy; Jzpr;rNyhL vt;tpj mOj;jq;fSf;Fk; mb gzpahky; 

,e;j G+idfSf;F kzp fl;lg;NghtJ ahu; vd;gJ jhd; ek;kplk; ,Uf;Fk; gpujhdkhd 

Nfs;tp.
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Implementation of International Intellectual Property 
Law via Bio Piracy and Commercialization of Ethno 

Botanical Knowledge
Mr. Sajeewa Vimukthi Meegahawaththa

Sri Lanka Law College (Final Year)

The intellectual property rights1 and Bio piracy including commercialization of Bio Botanical 
Knowledge, which has featured very often as very controversial issues between developed and 
developing countries, leading to long-drawn legal battles. Many wealthy nations amass riches, 
through the biotechnology they have developed, using biological resources obtained from 
developing nations virtually free of charge by virtue of their bargaining power.  Intellectual 
property rights on such developments by the industrialized nations disregard property-holding 
regimes found in developing countries. Bio-piracy, which is the commercial exploitation of 
naturally occurring biochemical or genetic material, and obtaining of patents that restrict its 
future use of such material by the source nation, and also failing to pay fair compensation to 
the community from which it originates.

Intellectual property simply refers to intangible property created by the creativity of a 
KXPDQ�XQLTXHQHVV�DQG�YDOXH���$FDGHPLFDOO\�LW�LV�GH¿QHG�DV�³FUHDWLRQV�RI�WKH�PLQG��VXFK�DV�
inventions, literary and artistic works, designs, symbols, names and images used in commerce 
and engineering.”2 The rights holder obtains exclusive right over the use of such work for 
stated length of time. Such rights fall into Industrial Property3 and Copyrights4.5 

All nations have come up with their own statutory provisions known as intellectual property 
laws in order to protect moral and economic rights of the creator and the rights awarded to the 
public to gain access to the same. This is further followed by the second most profound need 
for the protection of intellectual property wherein the laws sculpted is used by the government 
as a tool to encourage more creativity whilst enhancing fair-trading which will tremendously 
contribute towards the economic and social development of a country6. World Intellectual 
Property Organization7 was instrumental in drafting the main international provisions for 
protection of unique human intellects, during Berne and Paris conventions in the 1970s, which 
was accepted by all WIPO member countries.

�� �+HUHDIWHU�UHIHUUHG�WR�DV�,35
�� (Wipo.int, 2018) <http://www.wipo.int/edocs/pubdocs/en/intproperty/450/wipo_pub_450.pdf> accessed 

10 January 2018.
��  Patent or trademarks for inventions
��  protection for literary work
��  (Wipo.int, 2018) <http://www.wipo.int/edocs/pubdocs/en/intproperty/450/wipo_pub_450.pdf> accessed 

10 January 2018.
�� 'Why You Need To Protect Your Intellectual Property' (The British Library, 2018) <https://www.bl.uk/

business-and-ip-centre/articles/why-you-need-to-protect-your-intellectual-property> accessed 10 January 
2018.

�� +HUHDIWHU�UHIHUUHG�WR�DV�:,32
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Along with WIPO, the World Trade Organization8 geared towards achieving the same goal; 
in that they have taken up major roles in the functioning of a stabilized international trade.  
However, WIPO’s mission is to balance the mission and objectives of both these two bodies 
and to “lead the development of a balanced and effective international intellectual property 
�,3��V\VWHP�WKDW�HQDEOHV�LQQRYDWLRQ�DQG�FUHDWLYLW\�IRU�WKH�EHQH¿W�RI�DOO´9  in the same manner, 
an independent body would solely deal with IP.  WTO’s mission is stated to “deal with the 
JOREDO� UXOHV� RI� WUDGH� EHWZHHQ� QDWLRQV� DQG� LWV�PDLQ� IXQFWLRQ� LV� WR� HQVXUH� WKDW� WUDGH� ÀRZV�
smoothly, predictably and freely as much as possible.”10

WIPO is a corporation which is striving hard to implement at least the minimum standards 
introduced by the Trade Related Aspects of Intellectual Property Rights Agreement, well 
known as TRIPS. TRIPS is an all-inclusive detailed multilateral agreement of intellectual 
property. It focuses on three main features, the main and most fundamental of them being the 
setting up of ‘standards.’ “The TRIPS sets the minimum standards agreement, but expects 
and allows members to provide more extensive protection of intellectual property according 
to their wishes.”11 The rationale behind setting up of this agreement is that, while intellectual 
property rights are limited to individual nations; they have a bearing on transnational trade.

While strict enforceability of intellectual property is essential for both developed and 
developing members of WIPO, it is no secret that implementation of them within the developing 
countries has been frustratingly ineffective. The superior bargaining power of the developed 
nations which has more protections than agreed during the TRIPS negotiation have not made 
things easy for developing countries12.  One of the major issues the developing nations face 
is the Bio Piracy and Commercialization of Ethno Botanical Knowledge, by the developed 
economies. While these important issues have not been addressed to the level expected by the 
developing countries, it is essential for them to deal with the situation to the best they could 
XQGHU�WKH�GLI¿FXOW�DQG�XQIDYRUDEOH�LQWHUQDWLRQDO�EDFNJURXQG��

Bio Piracy is the “commercial development of naturally occurring biological materials, such 
as plant substance or genetic cell lines, by a technologically advanced country or organization 
without fair compensation to the people or nations in whose territory the material was originally 
discovered”.13  As means of remedying this issue, two international forums; the Convention of 
Biological Diversity14, a multilateral treaty addressing all aspects of biological diversity15 and 
the TRIPS agreement have been set up. The exponential technological developments in the 
recent decade have made it possible, both to  discover new natural resources and to turn them 

�� �+HUHDIWHU�UHIHUUHG�WR�DV�:72
��  (Wipo.int, 2018) <http://www.wipo.int/about-wipo/en/> accessed 10 January 2018.
�� 'WTO | The WTO In Brief' (Wto.org, 2018) <https://www.wto.org/english/thewto_e/whatis_e/inbrief_e/

inbr00_e.htm> accessed 10 January 2018.
�� 'WTO | Intellectual Property - Overview Of TRIPS Agreement' (Wto.org, 2018) <https://www.wto.org/

english/tratop_e/trips_e/intel2_e.htm> accessed 10 January 2018.
��  Peter K. Yu, ' The Objectives and Principles of The Trips Agreement' 1, 1
��  J Ragnar, ' Biopiracy the CBD and TRIPS- The prevention of biopiracy' [ 2004] 1, 1
�� �,ĞƌĞĂŌĞƌ�ƌĞĨĞƌƌĞĚ�ƚŽ�ĂƐ����

�� 'CBD Home' (Cbd.int, 2018) <https://www.cbd.int/> accessed 10 January 2018.
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into high substances of high economic value. But the downside of this ability is when the 
developed nations who possess such technological knowhow misuse the resources in various 
ways at the expense of the developing countries, which own most of these unique resources.

 Diamond v Chakrabarty16, a case adjudged in South African courts, has been a well-known 
case in reference.  In this case the claim was made on the provision of Title 35 United States 
code, Section 101,“Whoever invents or discovers any new and useful process, machine, 
manufacture, or composition of matter , or any new and useful improvement thereof, may 
obtain a patent therefore, subject to the conditions and  requirements of this title."17 The court 
held that “anything under the sun that is made by man" was included. This observation made 
LW� GLI¿FXOW� WR�GUDZ�D�¿QH� OLQH�EHWZHHQ� LQWHOOHFWXDO�SURSHUW\�PDQXIDFWXUHG� DQG�GLVFRYHUHG��
However, this landmark judgment invited more subject matters that involved the bio piracy 
issues. 

A case study used to review the ineffectiveness of the implementation of intellectual rights of 
developing countries has been done in Africa. The study done in 2010, it was clearly evident 
that the African countries have been suffering the most from bio piracy. These nations have 
ORVW�WKH�SDWHQW�ULJKWV�RYHU�PDQ\�LQGLJHQRXV�SODQWV�GXH�WR�WKH�ODFN�RI�VXI¿FLHQW�NQRZOHGJH�RQ�
patent right mechanism, which the developed countries have been quick to cash in on.18

The Pelargonium is one such plant, which is an important herb in South Africa, which 
the country's various tribes use as medicine for respiratory ailments. However, its African 
originality has been lost to a developed country which obtained the patent over the medication 
it produced using the herb.  Yet to date it has not been established which ingredients in this 
plant contribute towards its antibacterial properties”.19 In short, it is a medicinal plant used to 
cure respiratory infections and diseases. 

This plant was patented by a German company, ‘Schwabe’. The aforementioned company, 
which obtained the knowledge possessed by the South African Tribes, manufactured a syrup 
using the roots of the plant for which it sought patent rights.  The use of this traditional 
community knowledge to reinvent the invention can also be seen as a misuse of the Indigenous 
3HRSOHV�5LJKWV��,W�ZDV�D�NQRZQ�IDFW�WKDW�WKH�$OLFH�FRPPXQLW\�LQ�6RXWK�$IULFD�ZDV�WKH�¿UVW�
to discover the resource and its usefulness, “The community wants to stop [companies] 
IURP�VD\LQJ�WKH\�ZHUH�WKH�¿UVW�WR�NQRZ�WKDW�WKLV�PHGLFLQH�LV�LPSRUWDQW��EHFDXVH�ZH�JUHZ�XS�
NQRZLQJ�WKDW�«�WKH\�DUH�OLNH�WKLHYHV��MXVW�VWHDOLQJ�WKH�LQGLJHQRXV�NQRZOHGJH�´20

��  447 U.S. 303 (1980)
�� Manzoor Elahi, 'Diamond V. Chakraborty; 447 U.S. 303 (1980) - Case Analysis' (Academia.edu, 2018) 

<http://www.academia.edu/4096903/Diamond_v._Chakraborty_447_U.S._303_1980_-_Case_Analysis> 
accessed 10 January 2018.

�� 'Biopiracy, The Intellectual Property Regime and Livelihoods in Africa' (Base.d-p-h.info, 2018) <http://
EDVH�G�S�K�LQIR�IU�¿FKHV�GSK�¿FKH�GSK������KWPO!�DFFHVVHG����-DQXDU\������

�� 'Pelargonium' (Herbalafrica.co.za, 2018) <http://www.herbalafrica.co.za/pelargonium.html> accessed 10 
January 2018.

��  Nomthunzi Sizani, spokesperson for the Alice community
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This statement shows that both bio piracy and indigenous rights or traditional knowledge 
overlap and seem to work hand in hand. Traditional Knowledge is “a living body of knowledge 
that is developed, sustained and passed on from generation to generation within a community, 
often forming part of its cultural or spiritual identity”.21 By this it was evident that both the 
right ethnobiological knowledge and the rights of the indigenous people have been violated 
and misused.

This case involving the Pelargonium plant has showcased how the developed nations could 
make the most out of the intellectual property they have reinvented at the expense of an 
underdeveloped community. Schwabe Company made merry with the selling of the product, 
³UHDSLQJ�KXJH�SUR¿WV��ZKLFK�GXULQJ������DORQH��ZDV�D�VWDJJHULQJ����PLOOLRQ�(XUR�LQ�VDOH´�22

The patent of an invention is referred to in Article 27 of the TRIPS Agreement, which says that 
³SDWHQWV�VKDOO�EH�DYDLODEOH�IRU�DQ\�LQYHQWLRQV��ZKHWKHU�SURGXFWV�RU�SURFHVVHV��LQ�DOO�¿HOGV�RI�
technology, provided that they are new, involve an inventive step and are capable of industrial 
application”.23 Schwabe has successfully concluded two patents, one for the method of 
gaining the resources and the other for the use of the resource as a cure for AIDS.24 While the 
protection of bio piracy is provided in both the CBD and the TRIPS, it is unfortunate that the 
“Traditional Knowledge” concept and the ethnobotanical knowledge have not been recognized 
in them. This absence invariably allows the developed countries to take advantage over the 
developing countries in those aspects. This absence of protection for traditional knowledge 
and ethnobotanical knowledge has gravely affected many developing countries that have been 
given no right to their traditional knowledge and original applications, genuinely discovered 
and hitherto by them for ages. The reason for them to suffer the most is evidently convincing 
by the fact that most traditional knowledge is born and originated in developing countries, 
which still house many indigenous knowledge.

Article 27 (3) (b) of the TRIPS focuses on protecting plant varieties which could be done 
through either patents or an effective mode of sui generis (the only one in its own kind)25. 
South Africa was also one of the main and few countries to formulate a sui generis, the 
implementation of the International Union for the Protection of New Varieties of Plants 
initiated by the Plant Breeders Rights Act No. 15 of 1976. The above-mentioned provision 
can be considered as an important one as it outweighs the lack of provision included in Article 
27 (1). This provision26�UHÀHFWV�WKDW�UHJDUGOHVV�RI�WKH�VXEMHFW�PDWWHU��WKH�FRPSDQ\�FDQ�VHHN�
the patent, and is impossible for a third party to know what exactly is patentable.  However, 
in recent times it was concluded that this was an ineffective system as it was similar to the 
existing systems in place anyway.

�� (Wipo.int, 2018) <http://www.wipo.int/pressroom/en/briefs/tk_ip.html> accessed 10 January 2018.
��  Financial Times Deutschland (17.02.2007)
��  Article 27
�� (2018) <https://www.grain.org/article/entries/2237-rural-community-of-south-africa-stands-up-against-

pelargonium-patents-and-biopiracy> accessed 10 January 2018.
�� 
6XL� *HQHULV� 'H¿QLWLRQ
� �'XKDLPH�RUJ�� ������ �KWWS���ZZZ�GXKDLPH�RUJ�/HJDO'LFWLRQDU\�6�6XL*HQHULV�

aspx> accessed 10 January 2018.
��  Article 27 (1)



149

54th Meezan

Law Students' Muslim Majlis 2019/2020

These clear lack of protection in the international agreements for the developing countries 
have compelled them to draft their own laws to protect the unique resources they possess. 
African states such as Zimbabwe have taken measures to protect traditional knowledge 
through constitutional means. Article 33 of the Zimbabwe Constitution focuses on the need 
for preservation of traditional knowledge, where it reads that “The State must take measures 
to preserve, protect and promote indigenous knowledge systems, including knowledge of the 
medicinal and other properties of the animal and plant life possessed by local communities and 
people.”27In the Asian region, Sri Lanka, in 2009 drafted the legal framework for protection 
of traditional knowledge. The statement policy of the draft purely communicates the need 
for “the necessity to promote the protection, development, conservation and preservation of 
traditional knowledge.”28

It was raised in the case study, if South Africa has sculpted its legal framework providing 
SURYLVLRQV�IRU�ELR�SLUDF\�DQG�WUDGLWLRQDO�NQRZOHGJH�RQ�KRPH�VRLO��7KH�6RXWK�$IULFDQ�RI¿FLDOV�
LQ������GUDIWHG�LWV�¿UVW�LQWHOOHFWXDO�SURSHUW\�VWDWXWH��7KH�3DWHQWV�$FW�1R�����RI�������,QLWLDOO\��
it was found that the answer to if South Africa had formulated laws for traditional knowledge 
was in the negative. The patents act discussed above excludes the necessity for traditional 
NQRZOHGJH� WR� EH� LGHQWL¿HG� ZLWKLQ� WKHLU� OHJDO� IUDPHZRUN�� +RZHYHU�� WKH� 6RXWK� $IULFDQ�
RI¿FLDOV��LQ�������RQ�KLJKOLJKWLQJ�WKLV�ODFNLQJ�DUHD�RI�ODZ�SDYHG�LWV�ZD\�WR�LGHQWLI\�WUDGLWLRQDO�
knowledge with an amendment, which came into force in 2007. The amendment read that 
“every applicant for a South African patent must now lodge a declaration stating whether or 
not the invention is based on, or derived from, any traditional knowledge or any indigenous 
(South African) biological or genetic resource.”29 

This principle was also recognized in the South African Biodiversity Act 2004, which states 
that compensation for misuse of traditional knowledge will be awarded to communities. 
Section 82 (2) (b) (ii) of the National Environmental Management: Biodiversity Act 10 of 
�����VSHFL¿FDOO\�FRGL¿HV�WKH�QHHG�IRU�FRPSHQVDWLRQ�LQ�PHDQV�RI�EHQH¿W�VKDULQJ�SURFHGXUHV�
be given to communities for using their intellectual property if at all any company patents it. 
“ (2) If a stakeholder has an interest as set out in  subsection (1)(a)30, an issuing authority may 
LVVXH�D�SHUPLW�RQO\�LI��E��WKH�DSSOLFDQW�DQG�WKH�VWDNHKROGHU�KDYH�HQWHUHG�LQWR��LL��D�EHQH¿W�
�� Victor Nzomo and View &raquo;, 'Zimbabwe: Constitutional Protection Of Traditional Knowledge And 

The Robert Mugabe Fashion Brand | CIPIT Blog' (Blog.cipit.org, 2018) <http://blog.cipit.org/2013/03/26/
zimbabwe-constitutional-protection-of-traditional-knowledge-robert-mugabes-trademark-and-copyright-
success/> accessed 10 January 2018.

�� 'Sri Lanka: A Legal Framework For The Protection Of Traditional Knowledge In Sri Lanka' (Wipo.int, 
������ �KWWS���ZZZ�ZLSR�LQW�ZLSROH[�HQ�WH[W�MVS"¿OHBLG �������/LQN7DUJHWB���!� DFFHVVHG� ��� -DQXDU\�
2018.

�� 'Patents And Traditional Knowledge - Intellectual Property - South Africa' (Mondaq.com, 2018) <http://
www.mondaq.com/southafrica/x/197484/Patent/patents+and+traditional+knowledge> accessed 10 
January 2018.

��  Before a permit referred to in section 81(1)(a) or (b) is issued, the issuing authority considering the 
application for the permit must in accordance with this section protect any interests any of the following 
stakeholders may have in the proposed bioprospecting project;

(a)A person, including any organ of state or community, providing or giving access to the indigenous biological 
resources to which the application relates; and

�E�DQ�LQGLJHQRXV�FRPPXQLW\�RU�D�VSHFL¿F�LQGLYLGXDO�
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VKDULQJ�DJUHHPHQW�WKDW�SURYLGHV�IRU�VKDULQJ�E\�WKH�VWDNHKROGHU�LQ�DQ\�IXWXUH�EHQH¿WV�WKDW�PD\�
be derived from the relevant bio-prospecting.”31 This is clear evidence that South African 
RI¿FLDOV� KDYH� GUDIWHG� WKH� OHJLVODWLRQ�ZLWK� WKH�PLQGVHW� RI� WKH� ORVW� VXIIHUHG�ZKHQ� WKH\� ORVW�
a very important patent to a developed country. Whereas South Africa lacks the advanced 
knowledge, put this unique traditional knowledge and ethnobiological knowledge to modern 
use by themselves, they have gained reasonable monetary advantage by the inclusion of this 
clause, which is fair and reasonable in my opinion.  Another good example is the Indian 
“Jeevani” medicine. In this case they were able to compensate for the loss of the right of 
intellectual property by means of royalties on the sales.32

In the case under discussion, it is an eye opening fact that the German company, Schwabe 
was not successful in getting the patent over the medication they produced using the South 
African herbal plant. This was due to the fact that it was proved that Schwabe had failed to 
make any reasonable endeavor to seek prior consent from the relevant community which held 
this unique intellectual property. This was deemed as the German company has violated the 
relevant section, which is included for the purpose of protecting the community’s rights. The 
judgment stated that, “There is no evidence that ‘Schwabe’ sought out and obtained the prior 
informed consent on mutually agreed terms (MAT), from holders of the traditional knowledge 
in South Africa.”33 This resulted in the application for patent by Schwabe from the South 
$IULFDQ�3DWHQW�2I¿FH�EHLQJ�UHMHFWHG��

Furthermore, another important piece of legislation that needs to be discussed is the 
&RQYHQWLRQ� RI� %LRORJLFDO� 'LYHUVLW\�� ZKLFK� LV� VSHFL¿FDOO\� GUDIWHG� WR� GHDO� ZLWK� ELRORJLFDO�
UHVRXUFHV���7KH�6RXWK�$IULFDQ�JRYHUQPHQW�UDWL¿HG�WKH�FRQYHQWLRQ�RQ�GRPHVWLF�VRLO�LQ�WKH�\HDU�
1996. Article 15(4) of the CBD requires access to resources on mutually agreed terms. This 
convention is an important convention, as its Article 15(5) requires the prior informed consent 
of the community. The Article 8(j) provides that the knowledge, innovations and practices of 
indigenous and local communities relevant to biodiversity conservation and utilization should 
be respected, preserved and maintained, Whilst Article 15(6) , 15(7) , 16 , 19(1) , and 19(2) , 
DGYRFDWH�IDLU�DQG�HTXLWDEOH�EHQH¿W�VKDULQJ�DUUDQJHPHQWV�EHWZHHQ�WKH�SURYLGHUV�DQG�XVHUV�RI�
relevant resources.34 

The South African government practices the dualist theory, where the customary laws should 
QRW�RQO\�EH�UDWL¿HG�EXW�DOVR�EH�LPSOHPHQWHG�WKURXJK�QDWLRQDO�OHJLVODWLRQV��7KLV�LV�ZKHUH�WKH�
National Environment Management: Biodiversity Act No 10 of 2004 has its effect. This was 
introduced in order to implement the truest ideology interpreted in the CBD.

This Biodiversity Act introduced different ways to protect bio piracy and commercialization 
RI�HWKQRERWDQLFDO�NQRZOHGJH��2QH� LPSRUWDQW�SURYLVLRQ� WKDW� LV�FRGL¿HG� WR� WKLV�HIIHFW� LV� WKH�
disapproval of bio-prospecting, if the relevant community does not grant its consent to 
��  Section 82 of the National Environmental Management: Biodiversity Act 10 of 2004
�� About Us and others, 'The Realities Of Traditional Knowledge And Patents In India - Intellectual Property 

Watch' (Intellectual Property Watch, 2018) <https://www.ip-watch.org/2010/09/27/the-realities-of-
traditional-knowledge-and-patents/> accessed 10 January 2018.

��  ' KNOWLEDGE NOT FOR SALE' [ 2008] 2, 3
��  Convention on Biological Diversity 1992. 
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such prospecting. This is included within the provision of Section 87 (c) which states that 
in accordance to Section 81 (1) (a) and (b) which states that “No person may, without a 
permit issued in terms of Chapter 7 engage in the commercialization phase of bio-prospecting 
involving any indigenous biological resources; or export from the Republic any indigenous 
biological resources for the purpose of bio-prospecting or any other king of research.”35 This 
provision in my opinion blocks all potential international forces from misusing the knowledge 
kept for themselves by the indigenous communities of South Africa.

(YHQ�DIWHU�WKLV�VXFFHVV��VWLOO�WKH�6RXWK�$IULFDQ�RI¿FLDOV�KDG�WKH�SUHVHQFH�RI�PLQG�WR�QRWLFH�WKDW�
the primary legislations were not fully adequate in coping with all potential loopholes of this 
rapidly changing and challenging area of law and went ahead in introducing secondary laws. 
These secondary laws were structured as regulations. For example, Regulation 8 (10) states 
that “bio-prospectors are required to disclose all pertinent information to all stakeholders, 
obtain the necessary prior informed consent and Material Transfer Agreements from those 
JLYLQJ� DFFHVV� WR� WKH� UHVRXUFHV� DQG� WUDGLWLRQDO� NQRZOHGJH� DQG� HQWHU� LQWR� D� EHQH¿W� VKDULQJ�
agreement with such stakeholders.”36 It is evident that these secondary regulations introduced 
anticipate a range of “monetary and non-monetary compensatory measures to be agreed upon 
between the parties, including, training, conservation, co-ownership of intellectual property 
rights, co-authorship, inclusion in research, milestone and/or upfront payment.”37

The facts of the  case  and the analysis of  behavior of Schwabe, it can reasonably conclude  
that  Schwabe has clearly not adhered to the procedures formulated in the relevant South 
African regulations with regard to patenting a botanical plant worth of economic value. They 
KDYH�VSHFL¿FDOO\�IDLOHG�WR�FRPSO\�ZLWK�WKH�QHHG�WR�REWDLQ�SULRU�LQIRUPHG�FRQVHQW��,W�ZRXOG�
be required for Schwabe to compensate for the loss suffered by the Alice community. In the 
aftermath, the South African government can route the compensation received to the local 
indigenous people and encourage them to harvest and use their traditional knowledge as a tool 
to uplift their economic status. It is also advisable for the government to take steps to include 
these IP provisions into the South African constitution, for bio piracy and commercialization 
of ethnobotanical knowledge, as the constitution will always prevail and be supreme. This 
FDVH�LV�DQ�H[DPSOH�WKDW�D�GHYHORSLQJ�FRXQWU\�FRXOG�EHQH¿W�IURP�WKH�LPSOHPHQWDWLRQ�RI�WKH�
IPL. However, while it is also worth noting that TRIPS and CBD provide for the protection of 
interests of developing countries, it is very clear that these provisions are not adequate to provide 
foolproof protection to the developing countries, which always would be the underdogs in 
trade negotiations, involving resources of immense economic value. However, incorporating 
these provisions into the legal structure of individual countries, ideally to the constitution 
itself, could be a much more effective way of making sure the proper implementation.  

��  Section 81 (1) (a) (b) Biodiversity Act 10 of 2004
��  ' KNOWLEDGE NOT FOR SALE' [ 2008] 2, 8
��  ' KNOWLEDGE NOT FOR SALE' [ 2008] 2, 8
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Y%s ,xldfõ u;aøjH Ndú;fha jHdma;sh" wdY%s; 
m%jK;d yd u;aøjH jerÈ iïnkaO kS;sh

Iñ,al m%Ndiajr rKisxy uy;d

Y%S ,xld kS;s úoHd,h ^f;jk jir&

Y%S ,xldfõ u;aøjH jHdma;sh

u;ameka yd u;aøjH ksIamdokfhys wdrïNh udkj YsIagdpdrfha wdrïNl wjëka fj;u 
Èj hk lreKls' Bðma;= yd Ök YsIagdpdr m,;=re hqI" meKs wdÈh Ndú;d fldg ue;ameka 
ksmojd we;s njg f;dr;=re yuqjk w;r l%sia;= mQ¾j 3000 - 2000 w;r ld,fha § bkaÈhdfõ 
iqrd kñka ye¢kajQ iy,a j,ska ksmojQ u;ameka Ndú;d fldg ;sfí' Y%S ,xldfõ u;ameka 
yd u;aøjH Ndú;h iïnkaOfhka jQ .eg¿j ms<sn| ne,Sfï§ th uE;ld,Skj u;=jQ 
ixisoaêhla fkdfõ' lkao Wvrg rdcOdksh bx.%Siska úiska l%s'j 1815 § hg;a lr.ekSfï§ 
tjlg Wvrg rcq jQ Y%S úl%u rdcisxy rcq wisyshg m;alsÍug fcdaka fvdhs,s úiska  
Wmdhud¾.slj fhdod .kq ,enqfõo u;ameka h' Bg m%:u l%s'j 1505 § ,xldj wdl%uKh l, 
mD;=.Sis cd;slhska úiska wìx lEu ,xldjg y÷kajd fok ,o w;r l%s'j 1829 § tjlg isá 
bx.%SiS wdKavqldr úiska ,xldfõ wìx j.dj ixj¾Okh lsÍu i|yd f.dùka Èßu;a lsÍug 
wkqn, fok ,§' fuhg fya;= jqfha j;=lrfha fiajh l, øúv ck;djf.a wjYH;dj i|yd 
wìx ,xldfõ§u j.d lsÍug Wkkaÿ lsÍuhs' tu`.ska rchg úYd, nÿ wdodhula ,enqKq 
kuq;a l%ufhka Y%S ,dxlsl iudch ;=< wìx lEu iudc m%Yakhla f,iska .egÆ u;= ùug 
mgka .;a ksid fï iïnkaOfhka 1867 wxl 19 ork wìx iy lxid wd{d mk; mkjk 
,§' 1930 jk úg Y%s ,xldfõ jeäfhkau Ndú;d l< u;aøjHhka jQfha wìx iy .xcdh' 
1970 oYlhg fmr Y%S ,xldj ;=< fyfrdhska Ndú; lrkakka jd¾;d ù fkdue;s w;r 70 
oYlh wjidkfha§ fyfrdhska u;aøjH Ndú;h furg wdrïN ùug uq,a jQ m%Odk fya;=j 
jQfha ixpdrl jHdmdrfha j¾Okhhs'

u;aøjH ye¢kaùu

u;aøjHhla hkq ñksidf.a fyda hï i;ajfhl=f.a fud<fha ffcj ridhk l%shdj,sh fjkia 
lsÍug iu;a iajdNdúl" w¾O lD;su fyda lD;su iïNjhla we;s øjHhla f,i ir,j ye¢kaúh 
yel' u;aøjH u.ska ukig isÿlrk n,mEu ^Psychoactive effect& u; uQ,sl jYfhka 
m%Odk ldKav 5 lg fnod oelaúh yelsh' tkï udol$Narcotics ^fyfrdhska" fu;fvdaka&" 
wjmSvl$Depressants ^vhsimdï" B;hs,a we,afldfyd,a&" W;af;acl/Stimulants ^fldflaka" 
lef*ka&" N%dka;sldrl$Hallucinogens ̂ Lysergic Acid Diethylamide t,a'tia'ã" Phencyclidin& 
iy fjk;a jYfhks' furg ;=< jeä jYfhka Ndú;d jk fyfrdhska ^úoHd;aul kduh) 
Diacetyle morphene& hkq f,dj nyq,u Ndú;d lrk u;aøjHhhs' fyfrdhska fmdms Ydlfha 
u,aj, idrfha wvx.= fuda¾*Ska keue;s we,alf,dhsvh weisg,SlrKhg Ndckh lsÍfuka 
ksmojk ridhksl ixfhda.hls' idudkHfhka fyfrdhska iqÿ fyda ÿUqre meye;s l=vq 
j¾.hla f,i u;al=vq fj<|fmd, ;=< úlsfKa' r;al, fyfrdhska l=vq j,ska mek k.sk 
yqud,h wdYajdi lsÍfuka fyda øj ;;ajfhka ksmojd we;s fyfrdhska Ysrdj,g tkak;a 
lsÍu ^intravenous& u.ska YÍr.; l, yel' fyfrdhska YÍr.; ù iq¿ ld,hl§ udkisl 
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ieye,aÆ Ndjhla w;aú¢h yel' fyfrdhska YÍrh ;=< § kej; fuda¾*Ska njg mßj¾;kh ù 
uOHu iakdhq moaO;sfha ffi,j, msysgd we;s fvdmeóka ixfõ§ fm%daàk .%dyl ^Dopamine 
receptors& yd ne£fuka fuu wdprKh we;sjk nj ;yjqre ù we;' fyfrdhska Ndú;d 
lrk mqoa.,hka jeäfofkl= b;d flá l,l§ thg udkislj fukau ldhsljo weíneys 
fõ' wêl fyfrdhska ud;%djla YÍr.; ùul§ fud,oKafâ ^Brain stem& ia:dk.;j we;s 
Yajik flakaøh wl¾ukH ùfuka ^Respiratory centre paralysis& urKh mjd isÿúh yel' 

Y%S ,xldjg u;aøjH ,efnk wdldr 

w;S;fha mgka fmrÈ. iuqø fjf<| ud¾.fha flakaøia:dkhla njg m;aùug fya;= jQ 
jeo.;a lreKla jkafka bkaÈhka id.rfha Y%S ,xldfõ jQ iqúfYaIs msysàuh' flfia fj;;a 
wo jk úg NdKav yqjudrej iy iemhqï fiajd jeks fjf<| lghq;=j,g wu;rj Y%S ,xldj 
iy ta wjg uqyqÿ l,dmh kS;súfrdaë" uydmßudK u;aøjH cdjdrï i|yd nyq, jYfhka 
fhdod .kS' fuf;la Y%S ,xldj ;=< b;sydi.; jk u;aøjH jeg,Sï ms<sn|j i,ld ne,Su 
u.ska ta nj ;yjqre fõ'  2020 jif¾ ckjdß ui isg wfma%,a ui olajd Y%S ,xld kdúl 
yuqodj úiska Èh;a l, u;aøjH úfrdaë fufyhqï u.ska fyfrdhska lsf,da.a?ï 718la" whsia 
^Crystal Methamphetamine& lsf,da.a?ï 797 la iy fuf;la Y%S ,xldfjka fidhdf.k 
fkd;snQ flgñka ̂ ketamine& kue;s u;aøjH lsf,da.a?ï 581 la iy flar< .xcd lsf,da.a?ï 
2"475 la fidhd.kakd ,o w;r fuu u;aøjH f;d. j, jákdlu remsh,a ì,shk 21lg 
^fldaá 2"100& wdikak h' 2016 jif¾ foieïn¾ 09 fjksod lkafÜkrhl iÕjd ;snQ 
fldflaka lsf,da 928 .%Eï 229la fmd,sia u;aøjH kdYl ld¾hdxYh úiska fidhd .kq 
,eîh' tu fldflaka f;d.h w;awvx.=jg .kq ,enqfõ fld<U jrdhg meñKs fk!ldjl 
;sìh§ jq w;r tu fk!ldj blajfodarfha isg fn,aðhu yryd bkaÈhdfõ uqkav%d jrdh 
fj; hd;%d lsÍug kshñ;j ;snq w;r fuh Y%S ,xld b;sydifha fuf;la w;awvx.=jg .;a 
jeäu fldflaka f;d.h fõ' u;aùu i|yd Ndú; lrk geufvd,a fm;s ñ,shk 16la 2018 
jif¾ cqks 28 fjksod fmd,sia u;aøjH kdYl ld¾hdxYh úiska fidhd .kq ,enQ w;r 
th jeg,Sul§ fidhd.;a jeäu u;afm;s f;d.h fõ' tfukau 2019 fmnrjdß 23 jk 
Èk fmd,sia u;aøjH kdYl ld¾hdxYh iy fmd,sia úfYaI ld¾h n,ldh tlaj fld<U" 
fld,aÆmsáh m%foaYfha iqmsß fj<| ixlSrKhl r: .df,a§ remsh,a ñ,shk 2"945lg wêl 
jákdlulska hq;a fyfrdhska lsf,da.%Eï 294 .%Eï 490la fidhd.;a w;r th fuf;la Y%S 
,xldj ;=<ska fidhd.;a úYd,;u fyfrdhska f;d.h fõ'

bkaÈhka id.rh yryd uyd mßudKfhka fyfrdhska fnodyßk ud¾.h ola IsK ud¾.h 
f,i y÷kajk w;r uq¿ f,dalhgu u;aøjH ksmojk m%Odk l,dmhka oaú;ajhla jk Y%S 
,xldjg kef.kysr foiska jQ iaj¾Kuh ;%sfldaKh f,i ye¢kafjk ̂,d´ih" ;dhs,ka;h" 
nqreuh& l,dmh yd ngysßka iaj¾K pkaøjxlh f,i ye¢kafjk ̂ we*a.ksia:dkh" brdkh" 
mlsia:dkh& l,dm folg ueÈka msysgd ;sîuo u;aøjH Y%S ,xldj ;=< jHdma; ùug m%Odk 
fya;=jlaj mj;S' flfia fj;;a Y%S ,xldjg ,efnk fndfyda u;aøjH furg§ Ndú;hg 
fkd.kakd w;r" Y%S ,xldj yqjudre uOHia:dkhla f,i fhdod .ksñka furgg my<ska 
msysgd we;s bkaÿkSishdj" TiafÜ%,shdj jeks rgj,a .Kkdjl Ndú;h i|yd u;aøjH 
m%jdykh lsÍug fhdod.kS' fmd,sia u;aøjH kdYl ld¾hdxY jd¾;d wkqj j¾;udkfha Y%S 
,xldj fj; fyfrdhska f.fkk m%Odk;u rg jkqfha we*a.ksia;dkh jk w;r jeäu 
fldflaka m%udKhla f.k tk rg n%iS,h fõ' .xcd /f.k tkqfha bkaÈhdfjks' 
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;jo w;awvx.=jg .kq ,nk u;aøjH wod, úu¾Yk yd wêlrK lghq;= ksu ùfuka 
miq wêlrKfha ksfhda. mßÈ úfYaI l%shdmámdáhla u.ska úkdY lrkq ,nhs' th ndysr 
iudchg újD; fkdjk fyhska w;awvx.=jg .kakd u;aøjH iïnkaOj isÿjkqfha l=ulao 
ms<sn|j iudch ;=< l=;=y,hla mj;S'   

Y%S ,xldfõ u;aøjH Ndú;h iïnkaO uE;ld,Sk o;a; 

furg fmd,sia isrNdrfha iy rlaIs; nkaOkd.dr ;=<;a isrf.j,a ;=<;a r|jd isák 
mqoa.,hka w;ßka ishhg yeglg jvd jeä m%udKhla u;aøjH wdY%s; jerÈ iy fpdaokdjkag 
,lajQjkah' ta w;ßka u;aøjH Ndú; lr fyda <Õ ;ndf.k isg wiq jQ mqoa.,hskaf.a m%;sY;h 
jeä w;r fiiq msßia u;aøjH wf,úh" m%jdykh" ksIamdokh wd§ fpdaokd u; isákakkah' 
2018 jif¾§ Y%S ,xldj ;=< u;aøjH jerÈ i|yd w;awvx.=jg .kq ,enQ uq¿ mqoa.,hska 
ixLHdj 98"754 ls' th 2019 jif¾§ 89"321la olajd wvqù we;' 2019 jif¾ u;aøjH jerÈ 
i|yd w;awvx.=jg m;a mqoa., ixLHdfjka 45"923 ^51'41]& fofkl= .xcd wdY%s; jerÈ i|yd 
o" fyfrdhska wdY%s; jerÈ i|yd 40"954 ^45'87]& fofkl=o w;awvx.=jg m;aù ;sfí' Bg 
wu;rj fu;ïmsgñka i|yd mqoa.,hska 2073 fofkl=" .xcd wdY%s; ksIamdokhla jk yISia 
iïnkaO isoaëka i|yd mqoa.,hska 121 fofkl= iy fldflaka iïnkaOfhka 63 fofkl= 
2019 jif¾ w;awvx.=jg f.k ;sfí' 2019 jif¾ w;awvx.=jg m;a uq¿ ixLHdfjka 30"809 
^34'49]& fofkl= fld<U Èia;%slalfhkao" 14738 ^16'50]& fofkl= .ïmy Èia;%slalfhkao" 
6780 ^7'59]& fofkl= l=reKE., Èia;%slalfhkao jd¾;d ù ;sfí' 2018 jif¾§ furáka 
fyfrdhska lsf,da.a?ï 739 la fidhdf.k we;s w;r 2019 jif¾§ th lsf,da.a?ï 1741 
olajd jeä ù ;sfí' 2019 jif¾§ furáka fidhd.;a .xcd lsf,da.a?ï m%udKh 7071 ls' 
2019 jif¾§ .xcd wdY%s; jerÈ i|yd w;awvx.=jg .kq ,enqKq mqoa.,hska 45"923 ka 21213 
^46'19]& fofkl= niakdysr m<d;skao" 4903 ^10'68]& fofkl= W;=re ueo m<d;ska yd 4577 
^9'97]& fofkl= ol=Kq m<d;skao w;awvx.=jg f.k ;sfí' 2018 jif¾§ fyfrdhska ^ÿUqre& 
lsf,da.a?ï 1l ùÒ ñf,ys idudkH w.h remsh,a ñ,shk 6 ^weußldkq fvd,¾ 32093& ls' 
2018 jif¾§ .xcd lsf,da.a?ï 1l ùÒ ñf,ys idudkH w.h remsh,a 30"000 ^weußldkq 
fvd,¾ 160& la yd fldflaka lsf,da.a?ï 1l ùÒ ñf,ys idudkH w.h remsh,a ñ,shk 13 
^weußldkq fvd,¾ 69536& ls' 

óg wu;rj furg u;ameka yd ÿïfld< wdY%s; ksIamdok i,ld ne,Sfï§ 2018 jif¾§ 
furg ;=< ksIamdokh lrkq ,enQ uq¿ fmd,a wrlal= ,Sg¾ m%udKh ,Sg¾ 2"127"720'710 ls' 
th 2017 jif¾§ ,Sg¾ 4"931"642'788 lao 2015 jif¾§ ,Sg¾ 5"405"248'510 lao úh' 2018 
jif¾§ ksIamdokh l, uq¿ úfYaI wrlal= m%udKh ,Sg¾ 19"896"118'290 ls' th 2017 jif¾§ 
,Sg¾ 35"969"185'02 ls' furg m%Odk;u u;ameka ksIamdok iud.ï foi ne,Sfï§ 2016 
jif¾§ Distilleries Co. of Sri Lanka Ltd (DCSL) fkdfyd;a Y%S ,xld iald.dr ixia:dj 
úiska ksIamdokh l, uq¿ úfYaI wrlal= ^idudkH jHjydrfha§ .,a kñka y÷kajk& ,Sg¾ 
m%udKh 31"208"454'839 ls' th 2018 jir jk úg 15"954"072'800 la olajd wvq ù ;sfí' 
tfukau ví,sõ tï fukaäia iy iud.u ^W.M Mendis & Co. Ltd& úiska 2016 jif¾§ 
ksIamdokh l, uq¿ úfYaI wrlal= m%udKh ,Sg¾ 1"360"161'576 la jk w;r 2018 jif¾§ tu 
iud.fï ksIamdokh ,Sg¾ 224"434'425 la olajd wvqù ;sfí' frdla,kaâ iud.u ^Rockland 
Distilleries Ltd& 2016 jif¾§ úfYaI wrlal= ,Sg¾ 237"607'020 ksIamdokh ;sfnk w;r 2018 
jif¾§ th ,Sg¾ 219"612'092 olajd wvqù ;sfí' furg§ fnda;,a l, rd uq¿ ksIamdokh 
2016 jif¾§ ,Sg¾ 10"465"070'875 la jQ w;r 2018 jif¾§ th ,Sg¾ 5"158"933'300 olajd wvqù 
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;sfí' óg wu;rj 2016 jif¾§ uOHidr w.h 5] g jeä fuda,aÜ u;ameka fkdfyd;a ìh¾ 
^Malt liquor& uq¿ ksIamdokh ,Sg¾ 43"456"691'625 la jQ w;r tu w.h 2018 jir jk úg 
9"728"349'102 olajd wvq ù ;sfí' 2018 jif¾ rcfha iuia: iqrdnÿ wdodhu remsh,a ñ,shk 
113"936 ls' ÿïfld< wdY%s; ksIamdok foi ne,Sfï§ 2016 jif¾§ furg§ Ndú;d l, uq¿ 
ÿïjeá m%udKh ^sticks& 3"789"524"960 ls' th 2018 jir jk úg 3"150"148"960 la olajd wvq 
ù ;sfnk w;r tu.ska rch bmehQ uq¿ nÿ wdodhu re 92"939"432"945'00 ls' 2018 jif¾ § 
È.ska ñ,sóg¾ 84g jvd wvq ÿïjeá ldKavfha furg ;=< jeäu nÿ wdodhu ,eî ;sfnkafka 
John Player Gold leaf 20s KSFT HL h' th m%udKfhka ÿïjeá 2"038"544"000 la jk w;r 
tu.ska rchg ,eî we;s nÿ wdodhu re 64"628"742"990'00 ls' ñ,sóg¾ 72g jvd wvq ÿïjeá 
ldKavfha jeäu nÿ wdodhu ,eî ;sfnkqfha Bristol Gold u.sks' th m%udKfhka ÿïjeá 
192"759"800 la i|yd re 3"951"575"900'00 jYfhks'  ta wkqj furg ;=< u;ameka yd ÿïjeá 
ksIamdokfha lemS fmfkk wvqùula meyeÈ,s f,i oel.; yels fõ'

Y%S ,xldfõ T!IO ÿ¾Ndú;h wdY%s; m%jK;dj

wka;rdhlr U!IO md,l cd;sl uKav,h úiska 2017 jif¾ § furg ;=< Èia;%slal 10 la 
mokï lr.ksñka mqoa.,hska 1000l ksheÈhla Ndú;d lrñka isÿlrk ,o wOHhkhl § 
wkdjrKh ù we;af;a Y%S ,xldfõ uE; ld,Skj ufkdaj¾:l .Kfha ^Psychotropic Drugs& 
iy ufkdaldrl ̂ Psychoactive& fukau udol .Kfha U!IO ̂ Narcotic Drugs& ÿ¾Ndú;fhys 
m%jK;djla oel.; yels njh' tys§ m%:u jrg udol iy ufkdaj¾:l U!IO Ndú;d l< 
mqoa.,hskaf.a jhia uÜgu y÷kd .ekSfï § mqoa.,hska 584 ^58]& fofkl= jhi wjqreÿ 
16 - 20 w;r jhia uÜgul § m%:u j;djg Ndú;d lr we;s njg wkdjrKh ù we;' 
tu mqoa.,hska m%:u j;djg Ndú;d l< udol iy ufkdaj¾:l U!IO w;r Tramadol, 
Pregabalin, Corex D, Diazepam, Benzhexol, Morphine iy Rohypnol m%Odk úh' ffjoHuh 
ks¾foaYhlska f;drj mqoa.,hska 731 ^73]& fofkla .¾NkS ldka;djkaf.a m%ij fõokd 
i|yd" wlaudj yd jl=.vq wdY%s; wdndO" ms<sld i|yd fõokd kdYlhla f,i Ndú;d lrk 
Tramadol U!IOh wjNdú;d lr we;s njg wkdjrKh jq w;r mqoa.,hska 499 ̂ 50]& fofkla 
wmiaudrh" brejdroh i|yd Ndú;d lrk Pregabalin U!IO j¾.h o wjNdú;d lr we;s 
njg wkdjrKh úh' idudkH jHjydrfha§ wem,a iy .end hk wkj¾: kduj,ska fuu 
U!IO y÷kajkq ,efí' tfukau mqoa.,hska 313 ^31]& fofkla leiai i|yd Ndú;d lrk 
Corex D isrma j¾.h wjNdú; lr we;s w;r ufkdaldrl .Khg wh;a øjHhla jk MDMA 
^Ecstasy& 192 ^19]& fofkla Ndú;d lr we;s nj wOHkh ;=<ska wkdjrKh ù ;sfí' fï 
wkqj fmkS hkafka furg ;reK mrmqr w;r YS>%fhka U!IO wjNdú;d lsÍula oel .; 
yels njhs' ;jo 2008 j¾Ifha wúiaidfõ,a, fldia.u m%foaYfha kS;s úfrdaëj mj;ajdf.k 
.sh ufkdaj¾:l .Kfha øjH ksIamdokh lrk ridhkd.drhla jg,k ,o w;r bkamiq 
2008 wxl 01 orK udol U!IO yd ufkdaj¾:l øjH kS;s úfrdaëj cdjdrï lsÍug tfrys 
iïuq;s mk; l%shd;aul ùu ;=< tu.ska furg ;=< ufkdaj¾:l øjH ksIamdokh" cdjdru 
iy fnodyeÍu md,kh lsÍu iïnkaOfhka ffk;sl l%shdu¾. .kq ,nhs'  

u;aøjH jerÈ yd iïnkaO kS;sh

1948 jk úg Y%S ,xldjg ksoyi ,nd § ;snqko u;a øjH md,kh iïnkaOfhka lghq;= 
lsÍug úI j¾. wìx iy wka;rdhodhl T!IO wd{d mk; furg ;=< ia:dms; jkafka 
1955 jif¾§h' 1955 j¾Ifhka miq lsisÿ ixfYdaOkhla lr fkd;snqKq úI j¾. wìx 
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iy wka;rdhodhl T!IO wd{d mk; 1984 wfma%,a ui 14 jk Èk Y%S ,xld m%cd;dka;%sl 
iudcjd§ ckrcfha md¾,sfïka;=fõ kshuh mßÈ .eiÜ ksfõokhlska 1984 wxl 13 ork 
úI j¾. wìx yd wka;rdhodhl T!IO j¾. mk; u`.ska ixfYdaOkh lrk ,§' fuu mk; 
1984 wxl 13 ork úIj¾. wìx iy wka;rdhodhl T!IO j¾. ^ixfYdaOk& mk; hkqfjka 
y÷kajkq ,nk w;r furg ;=< u;aøjH iïnkaO jerÈ i|yd ls%hd l< hq;= wdldrh" 
,ndÈh hq;= o`vqjï iïnkaOfhka iúia;rj j.ka;s jYfhka fuys i|yka fjhs' 

fuu mkf;a 28 jk j.ka;shg wkqj lsisu fmdms me<Eáhla" fldald me<Eáhla fyda lxid 
me<Eáhla fyda tjeks hï me<Eáhl weg lr,a fld< u,a fyda hï fldgila fyda tajdfha 
hï ieliqula Y%S ,xldjg wdkhkh lsÍu fyda f.k tau fyda Y%S ,xldfjka wmkhkh 
lsÍu fkdl< hq;=h' 29 jk j.ka;shg wkqj lxid me<Eáfhka fmdms me<Eáfhka fyda 
fldald me<Eáfhka ms<sfh< lr .;a foa wdÈh ika;lfha ;nd .ekSu m%fhdackhg .ekSu 
wdÈh ;ykï lr we;' 

mkf;a 54 ^w& Wmj.ka;sh wkqj fyfrdhska fldflaka fuda*Ska fyda wìx ksIamdokh lrk 
wfhl= uydêlrKfhka Bg jrolre lrkq ,enqjfyd;a ur”h oKavkhg fyda Ôú;dka;h 
olajd isrovqjulg hg;a úh hq;=h' tfiau mkf;a 54 ^wd& j.ka;sh wkqj u;aøjH cdjdruo 
54 ^we& j.ka;sh wkqj tlS u;aøjH wdkhkh fyda wmkhkh nrm;, jerÈ .Kfha ,d 
ie,flhs' cdjdrï lsÍu hkafkka tlS u;aøjH úls”u" §u" imhd .ekSu" .nvd lsÍu" 
heùu Ndr§u fyda fnod yeÍu hk l%shd ish,a, w¾:l:kh fõ' mkf;a 77 j.ka;sh ^w-1& 
wkqj 1979 wxl 15 orK wmrdO kvq úOdk ix.%yh mkf;a 116 jk j.ka;sfha mgyeksj 
l=ula i|yka jqjo fuu wd{dmkf;a 3 jk mßÉfþofha fyda 5 jk mßÉf–oh hgf;a 
isÿlrk ,o jrola iïnkaOfhka fmd,sia ks,Odßfhl= úiska ;ykug .kakd ,o hï 
T!IOhla ieliqula fyda Tyq úiska .kakd ,o hï idïm,hla mÍlaIKh i|yd wdKavqfõ 
rimÍlaIljrhd fj; bÈßm;a l< yelsh' ̂ w-2& wkqj tfia bÈßm;a lrk ,o hï T!IOhl 
ri mßlaIlhdf.a jd¾;dfõ msgm;a bÈßm;a l< fmd,sia ks,Odßhdg;a fmd,sia u;aøjH 
ld¾hdxYhg;a bÈßm;a l< hq;= w;r ^w-3& wkqj by; j.ka;sh hgf;a fmd,sia ks,Odßhd 
fj; bÈßm;a lrk ,o jd¾;djla fï wd{d mk; hgf;a jQ hï kvq úNd.hl§ idlaIs 
jYfhka Ndr.kq ,eìh hq;= fõ' 

mkf;a 83 j.ka;sh wkqj úfYaI wjia:dj,§ yer 54 ^w& fyda 54 ^wd& jk j.ka;s hgf;a 
jQ jrola iïnkaOfhka wem fkdÈh hq;= nj i|yka fõ' fuu j.ka;s hgf;a fpdaokd m;% 
f.dkq l< hq;= jerÈ i|yd uydêlrKfhka wem kshu l< hq;=fjhs' tfiau fyfrdhska 
.%Eï 1lg fyda Bg jeä m%udKhla fyda .xcd .%Eï 5000 lg fyda Bg jeä m%udKhla fyda 
ika;lfha ;nd .ekSug fpdaokd ,eîug yels iellrejkao uydêlrKfhka wem wheÿï 
l< hq;=h' 

fyfrdhska cdjdrï lsÍu" ika;lfha ;nd .ekSu" wdkhkh fyda wmkhkh lsÍug jerÈ 
lre jqjfyd;a ysñ jk o`vqjï f,i" .%Eï 1 lg wvq kï re 15"000 lg fkdwvq iy re 50"000 
lg fkdjeä ovhlg yd wjqreÿ ;=klg fkdwvq iy wjqreÿ y;lg fkdjeä ld,hla 
fohdldrfhka tla wdldrhl nkaOkd.dr .; lsÍu yd .%Eï 1 isg 2 olajd remsh,a tla 
,laIhlg fkdwvq iy remsh,a mka ,laIhlg fkdjeä ovhlg yd wjqreÿ y;lg fkdwvq 
iy wjqreÿ úiailg fkdjeä ld,hla fohdldrfhka tla wdldrhl nkaOkd.dr .; lsßu 
yd .%Eï 2la fyda Bg jeä kï urKh oKavkh fyda Ôú;dka;h olajd nkaOkd.dr .; 
lsÍu isÿlrhs' 
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fyfrdhska iïnkaO jerÈj,g o`vqjï §u iy ls%hd;aul ùu iïnkaOj úuiSfï§ mqoa.,fhl= 
fyfrdhska Ndú;d lroa§ fyda iq¿ m%udKhla <Õ ;ndf.k isáh§ fmd,sia ks,Odßkag 
wiqjqjfyd;a tu mqoa.,hd jydu w;awvx.=jg f.k fmd,sia ia:dkhg f.k tkq ,nk 
w;r Tyqf.ka fyfrdhska ,nd .;a mqoa.,hka .ek iy ia:dk .ek lreKq ,nd .ekSug 
lghq;= lrhs' bkamiq wod, mqoa.,hd ika;lfha ;snQ kvq NdKav tkï fyfrdhska l=vq 
Ndú;d lsÍug .kakd Bhï fld< iy ng .sks l+re wdÈh ,shqï ljrhlg oud WKq ,dlv 
u; pQÈ;hdf.au we`.s,s i,l=Kq ;nd uqød ;nhs' mj;akd kS;sh wkqj meh 24la we;=<; 
pQÈ;hdj wdikaku ksis wêlrKh fj; bÈßm;a l, hq;= w;r w;awvx.=jg .kq ,enQfha 
rcfha ksjdvq Èkl kï pQÈ;hdj wod, ufyaia;%d;a;=ukaf.a ksjig /f.k f.dia Èk 14la 
fyda wdikak ld,hla rlaIs; nkaOkd.dr .; lsßu i|yd ksfhda.hla ,nd .kS' kS;s{hska 
ud¾.fhka idOdrK fya;+ka u; b,a,Sula l<fyd;a ovhlg hg;aj fyda wem u; pQÈ;hdj 
ksoyia lsÍug .re ufyaia;%d;ajrekayg n,h we;' rlaIs; ksfhda. ,o pQÈ; ;eke;a;d 
ufyaia;%d;a wêlrKfhka B<Õg /f.k hkqfha wod< rlaIs; nkaOkd.drh fj; w;r 
tys kshñ; Èk .Kk isák /|úhdj kshñ; Èkg nkaOkd.dr ks,Odßka úiska h<s;a 
wêlrKhg f.k tkq ,nhs' tys§ fmd,sish u.ska pQÈ;hdj wod< kvq NdKav yd î jd¾;dj 
iu.ska ufyaia;%d;ajrhd fj; bÈßm;a lrk w;r Tyq jro ms<s.kafka kï o`vqjï kshu 
lrhs' fndfyda úg fuh uqo,auh ovhla jk w;r th ;SrKh jkafka Tyq ika;lj ;snQ 
fyfrdhska m%udKh u;h' pQÈ;hd i;=j fmr jerÈ we;akï ovqjug wu;rj wksjd¾h isr 
ovqjula kshu l< yel'

hfula fyfrdhska jeä m%udKhla wf,ú lroa§ fyda ika;lfha ;nd f.k isáh§ fmd,Sishg 
yiq jqjfyd;a Tyqj w;awvx.=jg fmr mßÈ ufyaia;%d;ajrfhla fj; fhduq lrk w;r 
jeäÿr úu¾Yk wjYH kï Tyqj r|jdf.k mÍlaIK lghq;= lsÍug ;j;a ld,hla fmd,sia 
w;awvx.=fõ ;nd .ekSug ufyaia;%d;ajrhdf.ka ksfhda.hla .ekSug fmd,sishg yelshdjla 
we;' wod< Èkhg pQÈ;hdj nkaOkd.dr .; fldg bkamiq wêlrKh fj; bÈßm;a lrk 
w;r w;awvx.=jg .kakd ,o fyfrdhska m%udKh wkqj Tyqf.a fpdaokdj weish hq;af;a 
idudkH ufyaia;%d;a wêlrKfhao ke;akï uydêlrKfhao hkak tys§ ;SrKh lrhs' 
;jo w;awvx.=jg .kakd fydfrdhska f;d.fha msßisÿNdjh iy ixhq;sh wdÈh uek n,d 
jd¾;djla .ekSu msKsi ufyaia;%d;a ksfhda. u; rcfha ri mÍlaIljrhd fj; fhduq lrhs' 
fuu ri mÍlaIl jd¾;dj ,eîu i|yd hï ld,hla .;jk w;r tlS ld,h ;=< pQÈ;hd 
rlaIs; nkaOkd.drfha isáh hq;= w;r kS;s{hka ud¾.fhka wêlrKhg idOdrK fya;= 
fmkajd fmd,sisfha úfrdaO;djhla fkdue;s kï uqo,a wemhla iy YÍr wemlrejkaf.a 
ueÈy;aùu u; wem ,nd .; yel' ielfha jdishlska f;drj fpdaokdj Tmamq jqjfyd;a 
pqÈ;hdg nrm;< jev iys;j jir oyhla" úiaila" ;syla yd Ôú;dka;h olajdu fyda urK 
oKavkh mjd kshu úh yel' kshñ; ld, iSudjla ;=< pQÈ;hd yg fudaiula f.dkq lr 
wNshdpkdjla u; ;Skaÿj wNsfhda.hg ,lafldg h<s kvqj wik f,i b,a,Sula isÿ l< 
yel'

u;aøjH weíneysh yd mqkre;a:dmk l%shdj,sh

u;aøjH j,g weíneysjQjka bka uqod.ekSu ixlS¾K l%shdj,shls' u;aøjH f.kaùu 
yd fnodyeÍu hï ÿrlg j,lajd.; yels kuq;a Bg weíneysjQjl= bka iïmQ¾Kfhka  
uqojd.ekSu b;d wiSre ld¾hhla nj ffjoH u;h fõ' flfia kuq;a hï mqoa.,fhl= 
u;aøjH w;ayod ne,Sfuka j<lajd .; yels kï Tyq tu u;aøjHh Ndú;d lsÍug weíneys 
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ùfukao j<lajd .; yelsh' weíneys ùfuka miq m%;sldr lsÍug jvd u;aøjH Ndú;h 
i|yd fhduqùug fmr bka j,lajd .ekSu jvd;a m%dfhda.sl jQ Wml%uh f,i oelaúh yelsh 
^Prevention is better than cure&' Y%S ,xldfõ 2007 wxl 54 ork U!IOj,g weíneys 
;eke;a;ka ^m%;sldr yd mqkre;a:dmkh& ms<sn| mk; hgf;a u;aøjHhg weíneysjQjka 
i|yd wksjd¾h m%;sldr myiqlï y÷kajd § we;' fuu m%;sldr myiqlï w;r mqoa.,sl 
yd mjq,a WmfoaYKh" úI yrK m%;sldr" YdÍßl l%shdldrlï" ufkda Ñls;ail m%;sldr" 
wOHdmksl" jD;a;Sh mqyqKq yd l=i,;d ixj¾Ok jevigyka wka;¾.; fõ' 2019 jif¾§ 
u;aøjHhg weíneys jQ fiajd,dNSka 3585 fofkla m%;sldr fiajdjka ,ndf.k we;' tu 
fiajd,dNSkaf.ka 1067 ^29'76]& fofkla wka;rdhlr UDIO md,l cd;sl uKav,fha 
m%;sldr uOHia:dk j,skao" 1036 ^28'90]& mqkre;a:dmk flduidßia ckrd,a ld¾hxYhg 
wh;a lkaoldvq m%;sldr yd mqkre;a:dmk uOHia:dkfhkao" 735 ^20'50]& mqoa.,sl wdh;k 
j,skao" 576 ̂ 16'07]& nkaOkd.dr m%;sldr jevigykskao" 171 ̂ 4'77]& rdcH fkdjk ixúOdk 
j,skao m%;sldr yd mqkre;a:dmk fiajdjka ,ndf.k ;sfí' 

fhdackd 

Y%S ,xldj ;=< u;aøjH jerÈ ms<sn|j jQ kS;sÍ;s b;d oeä nj fmkS .sh;a fuu kS;sÍ;s 
l%shd;aul lsÍfï hdka;%Kfha hï ukao.dó ;;ajhla ;sfnk nj fmkS hk lreKls' 
tneúka wmrdO úu¾Yk ld¾h mámdáh ksis wdldrj isÿjkafkao hkak ms<sn| fidhd 
ne,Sfï wêldr n,hla we;s wdh;khla msysgqùu" u;aøjH kvq lghq;= läkï lsÍfï 
hdka;%Khla ieliSu jeo.;a fõ' tfukau u;aøjH jerÈ iïnkaOfhka fpdaokd ,en 
nkaOkd.dr .;jQjka nkaOkd.drh ;=< § we;eï ÿIs; ks,OdÍkaf.a iyh ,nd.ksñka 
ish u;aøjH jHdmdr yd úúO wmrdO lghq;= fufyhùu nrm;, .eg¿jls' WodyrK 
jYfhka 2020 cqks 09 jk Èk nkaOkd.dr nqoaê wxYh úiska ó.uqj nkaOkd.drfha 
isÿlrk ,o yÈis fidaÈis lsÍul § cx.u ÿrl;k 61" isï ldâ 51" negß 71la" pdc¾ 30la 
yd fyfrdhska .%Eï 16 la fidhd.kakd ,o w;r tys§ u;al=vq lsf,da 30la iu. w;awvx.=jg 
m;a iellrejl=f.a isrueÈßhla ;=,ska YS;lrKhla" wdydr mdk f;d.hla" iemmyiq we|la 
iy kùk mkakfha úÿ,s mxldjla fidhd.kq ,enqKs' tuksid fujeks ¥Is; l%shdjkag 
iïnkaO ks,OdÍka ksjerÈj y÷kdf.k Tjqka fiajfhka myfldg oeä o`vqjï ,nd Èh 
hq;=h' ;jo furgg u;aøjH  ,efnk m%Odk ud¾.hla jk uqyqÿ ud¾. Tiafia u;aøjH 
meñ”u je,elaùug Y%S ,xld uqyqÿ ;Srfha kdúl wdrlaIdj ;j ÿrg;a Yla;su;a lsÍu yd  
u;aøjH cdjdrï uev,Su iïnkaOfhka furg ;=< mj;sk nqoaê fiajdjka" rdcH T;a;= 
fiajh yd wfkl=;a kS;sh l%shd;aul lsÍfï wdh;k taldnoaOj lghq;= lsÍu jeo.;a fõ' 
tfukau ffjoH ks¾foaY fkdue;sj U!IO wf,ú lrkakkaf.a n,m;% wj,x.= lsÍu jeks 
oeä kS;suh l%shdud¾. .ekSu isÿl, hq;=h' 

wjidk jYfhka fldf,dïìhdfõ úiq f,dalfha l=vq rcd f,i ye¢kajQ míf,da tiafldand¾ 
^Pablo Escobar& ms<sn|j hula i|yka lsÍu w;HjYHh' fldf,dïìhdj m%uqL ,;ska weußldkq 
l,dmfha rgj, fndfyda foaYmd,lhskag n,h ,nd.ekSu i|yd Tyq úiska úYd, jYfhka 
uqo,a wdOdr ,ndÿkafka Tyqf.a fldflaka m%uqL u;aøjH j,ska ,enQ wdodhfuks' ;udg tfrysj 
kvq úNd. l< fYa%IaGdêlrK úksiqrejreka 19 fofkl= >d;kh l<;a md,lhska Tyq /l 
.;af;a kskaod iy.; whqßks' Tyq úiska 1989 jif¾§ fldf,dïìhdfõ ckdêm;sjrKhg 
bÈßm;a jQ Æúia ld¾f,daia .e,ka >d;kh lf<ah' tu ckdêm;s wfmalaIlhd rfÜ u;aøjH 
Wjÿr iyuq,skau ;=rka lrk njg ck;djg fmdfrdkaÿ ùu Bg uQ,sl fya;=j úh' fuu 
flá úia;rh fuys i|yka lf<a f,dalfha úúO rgj, foaYmd,kh iy l=vq cdjdru tlg 
ne£ we;s whqre fmkajd §ugh'
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uQ,dY%

wd¾ frdydka' t*a cdklS 2019" wêlrK ffjoH úoHdj" iS$i iriú m%ldYlfhda"  
kqf.af.dv

tÉ ks,ka; 2017" kS;sh yd fmd,Sish" iudë m%ldYlfhda" fld<U 08

wka;rdhlr U!IO md,l cd;sl uKav,h" mdie,a isiqkaf.a u;aøjH Ndú;fha m%jK;d yd 
tys Wmk;Ska

wka;rdhlr U!IO md,l cd;sl uKav,h" udol iy ufkdaj¾:l U!IO Ndú;h wdY%s; 
m%jK;d

National Dangerous Drugs Control Board 2019, Handbook of drug abuse information 2019, 
P&G Printers Pvt Ltd, Colombo 10 

National Dangerous Drugs Control Board 2020, Drug related statistics 2019

National Narcotics Laboratory, &ODVVL¾FDWLRQ�RI�GUXJV�RI�DEXVH
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 ePUk; epyKk; vkJ cupik

Chunnakam Power Plant tof;F kPjhd jPq;fpay; rl;l 
uPjpahd ghu;it

jpU. S. mD~hq;fd; 
,Wjpahz;L khztd;>

rl;l gPlk; - nfhOk;G gy;fiyf;fofk;

jPq;fpay; rl;lk; njhlu;gpy; mike;j mbg;gil cupik kPwy; tof;fhd Chunnakam 
Power Plant - Ravindra Gunawardena Kariyawasam Vs. Central Environment Authority 
& Others (SC FR Application) No. 141/2015 tof;fpid guPl;rpg;gjhf vdJ ,r;rpwpa 
fl;Liu mikAk;. mjD}lhf Fwpj;j jPq;fpay; tplag;gug;gpy; Fbkf;fspd; eyid 

ghJfhg;gjpYk;> nghJey Nehf;fpy; nraw;gLk; nghJ mjpfhupfspd; jpwd;fis 

ghJfhg;gjpYk; vt;thW rkepiy Ngzg;gLfpd;wJ vd;gJ ,t;tof;fpid guPl;rpg;gjd; 

%yk; mwpe;J nfhs;s KbAk; vd ek;Gfpd;Nwd;. ,f;fl;Liuapy; Kjw;fl;lkhf 

Fwpj;j tof;fpy; Fbkf;fspd; eyid ghJfhg;gJ vt;thW cWjpg;gLj;jg;gl;Ls;sJ 

vd;gjid guPl;rpj;J> ,uz;lhk; fl;lkhf tof;fpy; nghJey Nehf;fpy; nraw;gLk; nghJ 

mjpfhupfspd; jpwd;fis ghJfhg;gJ njhlu;gpy; ifahz;l tpjj;jpidAk; guPl;rpj;J 

,t;Tupikrhu; jPq;fpay; tplag;gug;gpid MuhaTs;Nsd;. 

jPq;fpay; rl;lk; rhjhuzkhf kdpjDf;F CW Vw;gLk; NghJ mjw;fhd epthuzj;ij 

ngw;Wj;jUk; topfs; njhlu;gpy; mikAk; tplag;gug;ghFk;.  cupikfs; vd;gJ 

kdpjd; kdpjdhf gpwe;jikapdhy; fpilf;f Ntz;ba rYiffs; gw;wp mikAk; 

tplag;gug;ghFk;. mbg;gil cupikfs; vd;gJ epu;thf kw;Wk; epiwNtw;Wj;Jiwapy; 

cs;s NghJ mjpfhupfspdhy; murpayikg;gpd; %yk; toq;fgl;Ls;s kdpj cupikfs; 

kPwg;gLk; NghJ mijg; ghJfhf;Fk; topKiwahFk;. 

rhjhuzkhf jPq;fpay; tof;fpid khtl;l ePjpkd;wpy; tof;fpl KbAk;. mjd; %yk; 

toq;fg;gLk; jPu;g;gpy; jpUg;jpAwhj NghJ toikahd ePjpkd;w Nkd;KiwaPl;bidAk; 

nra;ayhk;. mbg;gil cupik tof;fpid cau;ePjpkd;wpy; tof;F jhf;fy; nra;a 

Ntz;Lk;. mjd; %yk; fpilf;Fk; jPu;g;gpy; jpUg;jpAwhj NghJ Nkd;KiwaPL nra;aTk; 

KbahJ. ,q;F Fbkfd; xUtupd; mbg;gil cupik kPwy; xd;W nghJ mjpfhupapdhy; 

jPq;fpay; rhu;e;J kPwg;gLk; NghJ mJ njhlu;gpy; mtu; ,uz;L topKiwfspy; vt;topKiw 

nghUj;jkhdJ vd;gij njupT nra;tJ fbdkhd tplakhf cs;sJ. MfNt ,q;F 

mbg;gil cupik kPwy; tof;F xd;Wld; jPq;fpaYf;fhd gupfhuj;ijAk; ,ize;j 

tifapy; ngWjy; njhlu;gpy; ,t;tof;fpid ikakhf nfhz;L MuhaTs;Nsd;. 

Fbkf;fspd; eyd; ghJfhg;G 

Fwpj;j Rz;zhfk; gFjpahdJ nghJkf;fs; mjpfstpy; thOk; gpuNjrk; vd;gJld; 

tptrhaj;jpw;Fk; gpugy;akhd gpuNjrkhFk;. aho;.Flhehl;bd; kpd;rhuj; Njitia G+u;j;jp 

nra;tjw;fhf Rz;zhfj;jpy; Thermal Power House mikj;j Ntisapy;> mjd; %yk; 

cUthd vz;nza; fopTfs; kf;fs; md;whlk; ghtpf;Fk; fpzw;W epyj;jb ePupy; 

fye;jikapdhy; epyj;jb ePuhdJ khrile;jJ. 
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mbg;gil cupik kPwy; tof;fpd; jPu;g;gpy; cau;ePjpkd;wk;  Northern Power Company 
20 Million &ghit Thermal Power Station mike;Js;s ,lj;jpy; ,Ue;J 1.5 K.M 
Jhuj;jpDs; thOk; ghjpf;fg;gl;l kf;fSf;F el;l<lhf toq;f Ntz;Lk; vd;wJ. CEA 
& BOI tof;fhspapd; Right of Equality I kPwpAs;sjhf $wpaJ.1 

,e;j tof;fpy; Fbkf;fspd; cupikfis ghJfhg;gjpy; mjPj ftdj;ij nrYj;jp 

,Ug;gij fhzyhk;. ,yq;if Fbkf;fSf;F epiwNtw;W my;yJ epu;thfj;Jiwapd; 

rl;ltpNuhjkhd epahakw;w nray; my;yJ nra;ahik %yk; Rw;whly; khRgLtjpy; 

,Ue;J tpLgLtjw;fhd mbg;gil cupik cs;sjhf $wpaJ. 

,yq;if murpayikg;gpy; Environmental Right ntspg;gilahf Fwpg;gplg;glhj 

NghJk; ,yq;ifapd; cau;ePjpkd;wk; ,t;tof;fpy; mbg;gil cupik vd $wg;gl;lik 

Fbkf;fspd; cupik ghJfhg;gij cWjpg;gLj;Jfpd;wJ. NkYk; cWg;Giu 12(1)> 14(1)
(g), 14(1)(h) ,y; Environmental Right kiwKfkhf cs;thq;fg;gl;bUg;gijAk; ePjpkd;wk; 

vLj;Jf;fhl;baJ. tof;fpy; Public Trust Doctrine kPwg;gl;Ls;sikapidAk; ePjpkd;wk; 
Vw;Wf;nfhz;lJ. cWg;Giu 27(2)(c) fPo; State Policy fPo; midj;J Fbkf;fSf;Fk; 

NghJkhd tho;f;if juj;ij cWjpg;gLj;jNtz;ba flik muRf;F cs;sJ  vdTk; 

cWg;Giu 27(14) fPohf r%f ed;ikf;fhf muR Roiyg; ghJfhj;jYk;> Ngzpf;fhj;jYk;> 

rPuhf;FjYk; Ntz;Lk; vd Fwpg;gplg;gl;lJ.2 mjd; mbg;gilapy; ,t;tof;fpy; Kjd; 

Kjypy; ePjpkd;wk; Access to Clean Water f;fhd njspthd tpsf;fj;jpid nfhLj;jJld; 
Fbkf;fspd; mf;fiwiaAk; ghJfhj;J cs;sJ.

ghjpf;fg;gl;l kf;fs; jkJ fpzWfis Rj;jk; nra;J Gdu;tho;tila Ntz;Lk;. mjw;fhf 

Compensation mjpfgl;r njhifahf 40>000 &gh 500 FLk;gq;fSf;F toq;fg;gl 

Ntz;L;k; vd $wpaJ. ,q;F Polluter Pays Principle gad;gLj;jg;gl;lJ.

ePjpkd;wk; mgptpUj;jpjpl;lj;jpw;F Approval toq;f Kd;du; nghJkf;fSld; 

fye;jhNyhrpf;f Ntz;ba Duty muRf;F cs;sJ vd;Wk;> mij muR nra;a jtwptpl;lJ 

vd $wpaJ. mj;Jld; epyj;jb ePupd; ghjpg;G gw;wp nghJkf;fsplk; fye;jhNyhrpf;f 

Ntz;Lk; vd ePjpkd;wk; Fbkf;fspd; fUj;jpw;F Kf;fpaj;Jtk; toq;fpAs;sJ. ePjpkd;wk; 

mjd; %yk; Gjpa Doctrine xd;iw jOtp mjid tpupthf;fk; nra;J tYthd 

epahag;ghl;bid nra;Js;sJ. 

ePjpkd;wk; jdJ jPu;g;gpw;fhf Precautionary Principles, The Polluter Pays Principle, Public 
Trust Doctrine, Sustainable Development Mfpa Nfhl;ghLfis gad;gLj;jpAs;sJ. 

$Ljyhf fpzW khrile;J ghjpf;fg;gl;ltu;fSf;F el;l<L toq;Ftjpy; Kd;Dupik 

toq;f Ntz;Lk; vdTk;> mLj;j ,uz;L tUlj;jpw;F Power Plant MdJ BOI & CEA 
,d; jPtpu fz;fhzpg;gpw;Fs; cs;shf;f Ntz;Lk; vd;Wk; $wpaJ. ,t;thwhf ePjpkd;wk; 

,t;tof;fpy; Fbkf;fspd; eyid; ghJfhj;jpUg;gij fhzf;$bajhf cs;sJ.

�� Ravindra Gunawardena Kariyawasam Vs. Central Environment Authority & Others (SC FR Application) 
No. 141/2015

��  The Constitution of the Democratic Socialist Republic of Sri Lanka, 1978, Article-12 ,14 &27
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nghJey Nehf;fpy; nraw;gLk; nghJ mjpfhupfspd; jpwd; ghJfhg;G

epyj;jbePu; kz; khRghl;bw;F Fwpj;j kpd; cw;gj;jp epiyak; fhuzkhf cs;sJ 

vd ePjpkd;wk; ,dq;fz;Ls;s NghJk; mit epue;jukhf %lg;gLjy; rupahdJ my;y 

vd fUjpaJ. aho;.Flhehl;bd; Nkyjpf kpd;rhu Njitapd; epkpu;j;jk; ,t;thwhd 

nraw;wpl;lk; ,Ug;gJ mtrpakhdJ vdTk; $wg;gl;lJ. 

,r;nraw;wpl;lkhdJ xU ntspehl;L KjyPl;L jpl;lkhFk;. cau;ePjpkd;wpd; mbg;gil 

cupikfs; mjpfhu vy;iyapDs; KjyPl;lhsu; cl;gLtij mtu;fs;; vjpu;ghu;f;ftpy;iy 

vd;gJ njspthfpd;wJ. mjhtJ jdJ ,r;nraw;wpl;lk; %yk; rhjhuz kf;fspd; 

mbg;gil cupikfs; kPwg;gLk; vd mtu;fs; vjpu;ghu;f;ftpy;iy vd ePjpkd;wk; $wp 

rkepiyia NgzpAs;sJ.3

,uz;ilAk; rkepiy gLj;j ifahz;l tpjk;

midj;J tplaq;fSf;Fk; mg;ghy; Fwpj;j nraw;wpl;;lj;ij nra;Ak; NghJ ftdaPdj;jpdhy; 

flikia nra;aj;jtwpaik  njspthfpd;wJ. mj;Jld; Statutory Authorities ck; jkJ 

Statutory Duty I nra;aj; jtwptpl;ld. mjhtJ nraw;wpl;l nraw;ghLfis ftdpf;f 

jtwptpl;lJ. MfNt ePjpkd;wk; nraw;wpl;lj;jpd; nraw;ghLfis ,ilepWj;jpaJ. 

mNj Ntisapy; vjpu;fhyj;jpy; ,t;thwhf epyj;jb ePupYk; kz;zpYk; khRgbahJ 

vd cWjpg;gLj;jp> Njitahd Vw;ghLfis nra;jgpd;du; Gjpa mDkjpgj;jpuj;jpw;F 

tpz;zg;gpf;f KbAk; vd $wg;gl;lJ. mjd; gpd;du; kpd; cw;gj;jp epiyak; mikf;f 

ePjpkd;wk; cj;jutplyhk; vd $wpaJ. 

tof;fhspapdhy; nraw;wpl;lk; Kw;WKOjhf Cease nra;a Ntz;Lk; vd Remedy  
Nfhug;gl;l NghJk; ePjpkd;wk; mjid toq;ftpy;iy. Vnddpy; ,q;F rpwpa njhif 

kf;fs;jhd; ghjpf;fg;gl;Ls;sdu;> Mdhy; gy;yhapuf;fzf;fhd kf;fs; gadilAk; 

nraw;wpl;lj;ij jil nra;tJ Natural Justice & Equity ,d; fPo; KuzhdJ vd 

ePjpkd;wk; $wpaJ. 

cWg;Giu 126 ,d; fPo; mbg;gil cupik kPwy; tof;fpid cupik kPwg;gl;L 30 

ehl;fSf;Fs; File nra;a Ntz;Lk;>4 ,q;F Petitioner tof;F jhf;fy; nra;a fhy 
jhkjkhdJ. ,Ug;gpDk; ,t; tof;fpy; mbg;gil cupik kPwyhdJ njhlu;e;Jk; 

,lk;ngWtjhf (Continuing) ePjpkd;wk; fUjp tof;fpid Vw;Wf;nfhz;lJ. 

mbg;gil cupik kPwy; tof;fpid Public Interest Litigation Clhf File nra;ayhkh? vd 
Nfs;tp vOe;j NghJ ePjpkd;wk;> ngUk;njhifahd kf;fSf;F mbg;gil cupikia 

mu;j;jKs;sjhf;Ftjw;fhf jhuhskhd nghUs;NfhlYf;F nry;yyhk; vd;wJ.5 

,t;thwhf ,uz;L jug;gpYk; cs;s epahaq;fs; ePjpkd;wj;jhy; ftdj;jpy; vLf;fg;gl;L 

Fbkf;fspd; eyid; ghJfhj;jy; kw;Wk; nghJey Nehf;fpy; nraw;gLk; nghJ 

mjpfhupfspd; jpwid; ghJfhj;jy; vd;gtw;Wf;fpilNa rkepiyia Ngzp ,Ug;gijf; 

fhzyhk;.

�� Supra 1
�� Supra 3, Article-126
�� Supra 1
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,t;tof;fpy; Constitutional Delict gpuNahfpf;fg;gl;l tpjk;

xU mbg;gil cupik kPwYf;F xU jdpahu; epWtdj;ij vt;thW el;l<L toq;f 

Nfl;fyhk;? vd;W tUifapy;> Captain Abeygunewardena Vs. Sri Lanka Ports 
Authority tof;fhdJ Mjhuk; fhl;lg;gl;lJ.6 mjpy; Public Function Test f;F tpsf;fk; 
mspf;fgl;Ls;sJ. 

Private Actor xd;W muRld; neUf;fkhf my;yJ muR rhu;ghf xU Function or Project 
nra;Ak; NghJ mj;jifa Private Actor ‘In Truth or Fact’ ,d; mbg;gilapy; murpd; 

Kftu; my;yJ fUtp vd ePjpkd;wk; fUjp tof;fpid Vw;fyhk; vd $wg;gl;lJ. ,jpy; 

Constitutional Delict kiwKfkhf Vw;fg;gl;Ls;sJ. mNj NghyNt ,t;tof;fpYk; Power 
Plant f;F vjpuhf mbg;gil cupik kPwy; Fw;wk; rhl;lg;gl;lJ. 

South Africa epahahjpf;fk; kPjhd xg;gPL

njd; Mgpupf;fhtpy; murpayikg;gpNyNa Constitutional Delict f;F mq;fPfhuk; 

toq;fgl;Ls;sJ.7 Sec 19(2) fPo; Common Law I mgptpUj;jp nra;Ak; NghJ xt;nthU 

ePjpkd;wKk; fl;lhakhf Bill of Rights I ftdj;jpy; nfhs;s Ntz;Lk;. ,t;thwhf 

jPq;fpaYf;F murpayikg;G mq;fPfhuk; gy toq;fg;gl;Ls;sJ.8 

Van Duivenboden tof;fpy; jFjpaw;wtu; Jg;ghf;fp itj;jpUg;gpd; mij gwpg;gjw;F 

mjpfhuk; fhty; Jiw mjpfhupfSf;F toq;fg;gl;Ls;sJ. ,q;F fhty; Jiw mjpfhup 

jdJ flikia nra;a jtwp tpl;lhh;. ,jdhy; xUtu; Jg;ghf;fp %yk; jdJ kidtp 

kfis nfhiy nra;jJld;> ,d;ndhUtiuAk; fhag;gLj;jpdhu;. ,q;F murpayikg;gpd; 

cWg;Giu 7 kw;Wk; 41(1) vd;gd vLj;Jf;fhl;lg;gl;L> Bill of Rights I  ghJfhg;gjw;fhd 
murpayikg;G uPjpahd flikia nra;ahj NghJ mq;F muR nghWg;ghf;fg;gLk;. 

Vnddpy; fhty; Jiw mjpfhupfs; murpd; rhu;ghfNt jkJ flikfis nra;fpd;wdu;. 

MfNt ,q;F Vw;gl;l ftiyaPdj;jpw;F muR Vicarious Liable f;F nghWg;ghf;fg;gl 
Ntz;Lk; vdf; $wpaJ.9

,yq;ifapy; State (Liability In Delict)  Act y; Sec 2 murpDila jPq;fpay; nghWg;Gfis 

gw;wp Fwpg;gpLfpd;wJ. mjpy; mur mjpfhup %yk; vt;thW jPq;fpay; nghWg;ghdJ 

cUthfpd;wJ vd;gJ gw;wpAk; mjd; %yk; muR vt;thW nghWg;ghfpd;wJ vd;gJk; 

Fwpg;gplg;gl;Ls;sJ.10 

Saman Vs. Leeladasa tof;fpy; jPq;fpay; njhlu;gpy; mJtiu fhyKk; ,Ue;j jdpahu; 

rl;l gupfhuj;jpw;F Nkyjpfkhf murpayikg;G uPjpahd gupfhuk; toq;fg;gl;lJ.11 

,J ,yq;ifapy; cWg;Giu 126 ,d; fPo; Constitutional Delict njhlu;gpy; Gjpa xU 
mj;jpahaj;jpidAk; cUthf;fpaJ. ,t;thwhf ,yq;if kw;Wk; njd; Mg;gpupf;fhtpy; 

muR kPJ jPq;fpay; nghWg;G Rkj;jg;gLk; tpjk; mike;Js;sJ. 

��  Captain Abeygunewardena Vs. Sri Lanka Ports Authority [SC(FR)57/2016]
��  J. In Minister of Safety & Security Vs. Van Duivenboden 2002 6 SA 431(SCA)
��  The Constitution of the Republic of  South Africa, 1996, Section:19(2)
��  In Minister of Safety & Security Vs Van Duivenboden 2002 6 SA 431(SCA)
��  State (Liability in Delict) Act, No-22 of 1969
��  Saman Vs Leeladasa and Another 1989 1 SLR 1
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KbTiu

xU ehl;bd; nghUshjhuk; kw;Wk; kf;fspd; tho;thjhuj;ij Kd;Ndw;Wk; Nehf;Fld; 

muR jpl;lq;fis tFf;fpd;wJ. mj;jpl;lq;fis nraw;gLj;Jifapy; gy Ntisfspy; 

muR jdpahUld; ,ize;J gazpf;f Ntz;ba Ro;epiyfSk; cUthfpd;wd. 

mt;thW jpl;lq;fis eilKiwg;gLj;jg;gLk; nghOJ nghJkf;fSf;F CW Vw;gLk; 

re;ju;gq;fSk; cUthfpd;wd. ,q;F kf;fspd; cupikrhu;e;J mtu;fSf;F jPq;fpay; 

gupfhuk; toq;FtJld; ehl;bd; tsu;r;rpf;Fupa jpl;lj;ij eilKiwg;gLj;Jtjid 

rkepiyg;gLj;Jtjpy; ePjpkd;wk; ,t;tof;fpy; jdJ njspthd ghu;itia 

itj;Js;sikia ,r;rpwpa fl;Liuapy; Rz;zhfk; kpd; cw;gj;jp epiya tof;fpid 

Muha;e;jik %yk; mwpa Kbfpd;wJ.

mj;jUzj;jpy; ghjpf;fg;gl;l nghJkf;fs; jkf;F Ntz;ba jPq;fpay; gupfhuj;ij 

murpayikg;gpd; mbg;gil cupikfspd; fPo; ngWtjh? my;yJ rhjhuzkhd jPq;fpay; 

gupfhuj;ij Nehf;fp nry;tjh? vd;w Nfs;tpfSf;F nghUj;jkhd gjpiy ngWtjhf 

vdJ ,f;fl;Liu mikfpd;wJ. 

rhjhuz jPq;fpay; gupfhuj;ij ngw;w gpd;du; mj;jPu;g;ghdJ Nkd;KiwaPL nra;ag;glyhk;. 

mj;Jld; mbg;gil cupik kPwy; tof;Fld; xg;gpLifapy; ,jd; %yk; gupfhuj;ij 

ngWtjw;F ePz;l fhyjhkjk; Vw;glyhk;. Mdhy; murpayikg;gpD}lhf jPq;fpay; epthuzk; 

NfhUk; NghJ mjw;F FWfpa fhyj;jpy; tpidj;jpwdhd jPu;tpid ngw;Wf;nfhs;syhk;12. 

Mdhy; mbg;gil cupik tof;fpid 30 ehl;fSs; jhf;fy; nra;jy; kw;Wk; cau; 

ePjpkd;wj;ij midtUk; mZfKbahikapy; cs;s eilKiwr; rpf;fy; Nghd;wd 

rthyhf cs;sd. MfNt> Constitutional Delict tof;fpid njd;dhgpupf;fhit Nghy 
,yq;ifapYk; fPo; epiy ePjpkd;Wfspy; jhf;fy; nra;J gupfhuj;ij ngw;Wf;nfhs;Sk; 

tifapy; mika ngw;why;> mjd; %yk; murpayikg;gpd; %yk; jPq;fpay; epthuzj;ij 

kf;fs; ,yFthf ngw;Wf;nfhs;s KbAk; vd ek;Gfpd;Nwd;.
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Lex Natura
Mr. Nanthagobalan Aaruran

Sri Lanka Law College (Intermediate Year)

The year 2020 is very chaotic and tragic due to the pandemic which has impacted the entire 
globe. Every living creature on the planet has had a tremendous impact on its life may be 
positively or negatively. Life has become very unforeseeable to people of all colour, religion, 
ethnicity and class. The COVID-19 virus affects everybody irrespective of who you are in the 
human society. Nature is boundless and has its own rules. Who controls the rules of nature? 
This is a prominent question lingering in everyone’s mind. People are so confused why all 
WKHVH�WHFKQRORJLFDO�DQG�VFLHQWL¿F�GHYHORSPHQWV�FDQQRW�VWRS�WKLV�LQYLVLEOH�YLUXV�IURP�FDXVLQJ�
havoc to the human civilization. Humans were very proud of themselves for their unbelievable 
achievements in microbiology. We as a society had eradicated many serious illnesses such as 
malaria, smallpox and polio from the world, but this new strain of corona virus has caused us 
to doubt our capabilities. 

$W�SUHVHQW�ZH�DUH�¿JKWLQJ�DQ�XQNQRZQ�HQHP\�ZKLFK�LV�XQSUHGLFWDEOH��3HRSOH�KDYH�VWDUWHG�
to look for answers not only from scientists but also from the Almighty. The pandemic has 
affected our lives drastically where the weak are compelled to perish and the rest struggling 
for survival. This doesn’t mean merely strong immunity but also other economic and mental 
conditions which play a huge role. As usual whenever a global crisis occurs the wealthy are 
somehow protected and the rest of humanity faces immense hardships. But this pandemic 
has crossed boundaries of income inequality and impacted everyone equally. Some consider 
this as the law of nature. Presently, all our man-made preventive measures have not proven to 
be successful in controlling the spread of the virus, because we are facing new waves of the 
pandemic.

Similarly, the man-made laws have not always withheld justice although we expect it to do so. 
+XPDQ�ODZV�KDYH�ÀDZV�DQG�ORRSKROHV�ZKLFK�KDYH�SDYHG�SDWKV�IRU�LQMXVWLFH�WR�OD\PDQ��0DQ�
made legal system is criticized all throughout the world for being very expensive and unfair 
to the common man from the working-class. The modern Capitalist society has an impact on 
our legal system and the time taken by Courts to serve justice is too long. At present, only the 
wealthy who have ample spare time and cash at disposal are willing to seek justice through 
the Courts. Then where do the rest of the working-class people go to seek justice? Is justice 
being denied to the proletariat or are the proletariat afraid of the economic expenditures in the 
process of achieving justice. The Almighty God is the only answer to their problems. They 
believe that a higher law than the man-made law would serve justice to their problems in 
afterlife. Many proponents of the natural law also search for that Higher Law.

Natural Law is the idea of achieving justice through higher law when man-made laws fails to 
do so. Natural Law and morality are intertwined with each other. Natural Law is categorized 
LQWR�WKUHH��¿UVW�DUH�WKRVH�ZKR�WKLQN�WKDW�E\�REVHUYLQJ�WKH�FRQGXFW�RI�QDWXUDO�SKHQRPHQD�DQG�
human nature, we would be able to perceive Higher Law governing human behaviour. Second 
are those who believe in studying Holy Scriptures revealed to man by Almighty God. These 



168

54th Meezan

Law Students' Muslim Majlis 2019/2020

texts contain the laws regulating human conduct. Third are those secular, free thinkers who 
KDYH�SURSRVHG�YDULRXV�RWKHU�PHWKRGV�WR�¿QG�WKH�+LJKHU�/DZ��1DWXUDO�ODZ�LV�EHLQJ�H[SORUHG�
for many centuries by ancient Indians, Greeks and Romans. Ancient Indians coined the term 
“Dharma” to the Higher Law concept. It is not easy to verify this concept although it existed in 
human minds for long. Discovering Natural Law is a tiring process but it is believed to serve 
fairness and an innate sense of justice to all. According to Natural Law, the Holy Scriptures of 
the Abrahamic faiths such as the Holy Bible, Hebrew Bible and the Holy Quran play a vital 
role in shaping the lives of billions of people who are its ardent followers. These texts are 
considered the Divine Law or lex divina. When studying these Holy texts using reasoning, 
one would discover Natural Law or lex natura.

When exploring Natural Law we would always come across St.Thomas Aquinas who was 
one of the leading Christian theorist who formulated Natural Law in a unique way. During his 
WLPH�WKHUH�ZHUH�WZR�RSSRVLQJ�IDFWLRQV�FRQÀLFWLQJ�HDFK�RWKHU��7KH\�ZHUH�WKH�/DWLQ�$YHUURLVWV�
who argued that reason could discover truths which might not be approved by the Christian 
faith and the traditional theologians of blind faith in the scriptures. But St. Thomas Aquinas 
chose to tread in between these two factions. He believed truth can be discovered by reason 
as espoused by Aristotelian philosophy and God’s law was considered to be the reason of 
divine wisdom. Aquinas said that we humans differed from the rest of the creatures on earth 
EHFDXVH�RI�RXU�XQLTXH�DELOLW\� WR� WKLQN�� UHÀHFW�DQG� UHDVRQ��+H�EHOLHYHG� WKDW�ZH�SURJUHVVHG�
because of a certain divine plan or order by the super intelligent God. Similarly, we all think 
that all laws are made in accordance to justice. But Aquinas never considered all laws to be 
just. He considered that laws that opposed the common good and the “divine good” as unjust 
laws. The maxim “unjust laws are not laws” clearly resonates his thought and was famously 
TXRWHG�E\� ODWH�'U��0DUWLQ�/XWKHU�.LQJ�GXULQJ�KLV�¿JKW� IRU�HTXDO� ULJKWV�RQ�EHKDOI�RI�EODFN�
people in America. In order to understand the unjust laws, we have to go back to Dr. Martin 
Luther King’s period. Before the rise of the civil rights movement, America and especially 
the Southern states were plagued by the notorious “Jim Crow Laws”. These laws mandated 
racial segregation in all public facilities and transportation. This meant racial segregation was 
implemented in public schools, public places, restrooms, restaurants and even in drinking 
fountains. These discriminatory practices against minority black communities were enacted 
by state and local governments legally. Such laws which violate the common good of an 
inclusive society were described as unjust laws and according to Natural Law principles they 
need not be obeyed at all. In the Holy Bible it is stated “There is neither Jew nor Greek, 
there is neither slave nor free, there is no male or female, for you are all one in Christ Jesus”, 
but unfortunately in America people of the same faith were blinded by racism which led to 
disenfranchising of black communities. 

Not only in America but all throughout the world minorities are prejudiced due to their race, 
faith, caste and sexual orientation by unjust laws with hidden bigoted agendas in disguise of 
national security, protectionism and patriotism. At present, immigrants and refugees from 
war torn Middle-Eastern countries are being discriminated in the Western countries due to 
’Xenophobia’ and ‘Islamophobia’ cultivated by bigots. Unjust laws are being enacted to 
OLPLW� DQG� FRQWURO� WKHLU� LQÀRZ� LQWR� (XURSH�ZKLFK� DUH� WRWDOO\� DJDLQVW� EDVLF�+XPDQ�5LJKWV��
Hitler’s Nazi Germany enacted Enabling Act which gave Hitler plenary powers, so that the 
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government could start isolating Jews from civil society and boycotting Jewish businesses. In 
WKH�HQG��WKH�³1XUHPEHUJ�ODZV´�ZDV�WKH�ODVW�QDLO�LQ�WKH�FRI¿Q�IRU�VWDJLQJ�WKH�KRORFDXVW�ZKLFK�
costed the lives of six million people. Hitler’s laws were also unjust laws because it opposed 
divine good. Usually most laws enacted by tyrants are unjust laws according to natural law. 

Apartheid in South Africa is a unique case where the majority of the black communities were 
segregated by the minority white government. The American Jim Crow laws and Apartheid 
JRYHUQPHQW¶V� ODZV�ZHUH�DNLQ��8QIRUWXQDWHO\��HYHQ� LQ�6UL�/DQND� WKH�2I¿FLDO�/DQJXDJH�$FW�
No. 33 of 1956 which is well known as the “Sinhala Only Act” is very controversial because 
it discriminated minorities which in the end resulted in the destruction of peace and unity of 
our country for thirty years. All the above laws which were enacted in the past have adversely 
affected the common good of the society but what are the laws that oppose divine good? 
The laws that do not bind the moral code of scriptures and faith are condemned to be unjust 
according to St. Thomas Aquinas. 

Now a lot of questions would arise to a rational mind whether we allow the Church and its 
interpretation of the scriptures or any religious institution to pry on us. What authority do 
these institutions and clergy have to intervene in our way of life? In this modern technological 
HUD�VKRXOG�ZH�DOORZ�RXU�ODZV�WR�EH�LQÀXHQFHG�E\�PRUDOLW\�SUHDFKHG�E\�IDLWK"�0RVW�RI�WKH�
modern democracies are secular states so are all laws unjust as they do not comply to divine 
ODZ"�0RUDOLW\�SOD\V�D�YLWDO�LQÀXHQFH�LQ�1DWXUDO�/DZ��7KH�ZD\�WKH�IDLWK�LQWHUSUHWV�VFULSWXUHV�
changes with time, similarly morality too changes with time. Recently the Catholic Church 
and especially the current Pope is endorsing LGBT civil unions which was unimaginable 
during the period of Aquinas. Morality is very vague and subjective at times. At certain points 
in life we would be compelled to abide unjust laws that are not morally binding, for the sake 
RI�JRRG�RUGHU� LQ� WKH�VRFLHW\��%XW�$TXLQDV�ZDV�YHU\�VSHFL¿F� WKDW�XQMXVW� ODZV�VKRXOG�QHYHU�
be obeyed because we ought to obey God rather than men. In the end Aquinas succeeded in 
adapting rational teachings of Aristotle in a way accepted by the Catholic Church of his time.

Similarly, Natural Law is also prominent in Islam. According to Holy Quranic teachings 
religion is essentially the comprehension of the Natural Law and living in obedience to that 
Law, for only thereby shall one be true to himself, and only be being true to himself shall he 
be true to his God and just to the rest of his creatures and his creation. Therefore, Natural Law 
and religions go hand in hand. During the French revolution, Natural Law ideas were adapted 
to justify totalitarianism and the mass murders committed by ‘Kangaroo Courts. Alf Ross 
stated “Like a harlot, Natural Law is at the disposal of everyone”. Natural Law was heavily 
criticized for being very vague and elusive. This resulted in the downfall of Natural Law and 
the rise of positivism.

Positivism is in itself a general term because it includes a number of shades of views. There are 
many proponents for legal positivism such as H. L. A. Hart, John Austin, Jerome Bentham and 
many more. All of them had their own versions of positivism and could not agree on certain 
aspects of those versions. Basically, positivism states that laws are commands of human being. 
It emphasizes that there is no necessary connection between law and morals. The legal system 
is a closed logical system in which correct decisions can be deduced from predetermined legal 
rules by logical means only. Further moral judgements cannot be established and statements 
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of fact can be established by rational argument, evidence or proof. Positivism appeared to 
be more modern and rational but it also had its own issues. Although positivism was about 
to dominate legal theory, surprisingly the so-called Nazis relied on it as their defence during 
the “Nuremberg Trials”. After the end of the war, the Nazi leaders who were caught alive 
were prosecuted for their atrocious, gross human right violations towards the Jews and Roma 
SHRSOH��-XULVWV�ZKR�ZHUH�GHIHQGLQJ�WKH�1D]LV�DQG�WKHLU�FROODERUDWRUV�DUJXHG�WKDW�WKHVH�RI¿FHUV�
were simply carrying out the orders and acting in accordance with the “Nuremberg Laws” 
which were made by the legislature irrespective of their moral content. They complied with 
the laws of their land and they have not done anything legally wrong. These arguments were 
UHEXWWHG�RQ�WKH�EDVLV�RI�QDWXUDO�ODZ�WKHRU\��$�VLJQL¿FDQW�TXHVWLRQ�DULVHV�ZKHWKHU�WKHVH�XQMXVW�
laws should be abided irrespective of being immoral. Unfortunately, these unjust laws have 
led to catastrophic and tragic consequences so it is better to break these unjust, inhumane laws 
if you had inner conscience. The revival of Natural Law thinking and quest for moral values 
resulted in Universal Declaration of Human Rights by the United Nations and a number of 
conventions and covenants on human rights and civil liberties.

In Sri Lanka there is a well-known case called Wijesuriya and Another v The State [77 NLR 
25]. This is good case study where the accused relied on positivism and the judgement 
resonated Natural Law theory, although it was not mentioned explicitly. The case revolves 
DURXQG�WKH�LVVXH�WKDW�WKH\�ZHUH�MXVW�FDUU\LQJ�RXW�WKHLU�VXSHULRU¶V�RUGHUV��7KH�¿UVW�DFFXVHG�ZDV�
a lieutenant and the second accused a soldier of the volunteer force. They had appealed against 
the decision of the trial Court which had already found them guilty of attempted murder of 
a young woman named Premawathi Manamperi who was a former beauty queen [Avurudu 
Kumari] in Kataragama. At the time of time of this regrettable incident, there was an armed 
revolution by rural neglected youth against the economic disparities and failure of the state as 
a whole. Certain police stations were attacked and civilians were killed in the rebellion. As the 
state feared the spread of revolution all throughout the island, a state of emergency was called 
and armed forces were ordered to crush the uprising of youth and restore normalcy. The two 
accused were among the troops sent to Kataragama for this purpose. The young woman was 
WDNHQ�LQWR�FXVWRG\�DV�D�VXVSHFWHG�UHYROXWLRQLVW��7KH�¿UVW�DFFXVHG�VWDUWHG�TXHVWLRQLQJ�KHU�DQG�
then demanded her to strip naked. She was bewildered and staunchly opposed to remove her 
clothes and she begged to be shot if he wanted. He proudly said that shooting was his business 
and she should carry out his orders. The helpless girl had to reluctantly remove her clothes. 
6KH�ZDV�RUGHUHG�WR�SXW�KHU�KDQGV�XS�DQG�PDUFK�DORQJ�WKH�KLJKZD\��7KH�¿UVW�DFFXVHG�DQG�WKH�
RWKHU�IROORZHG�KHU��7KHQ�WKH�¿UVW�DFFXVHG�EUXWDOO\�NLFNHG�DQG�SXVKHG�KHU�GRZQ�DIWHU�ZKLFK�
KH�RSHQHG�¿UH�ZLWK�D�VXE�PDFKLQH�JXQ��7KH�JLUO�GURSSHG�GRZQ�RQ�WKH�JURXQG�DQG�WKH�WZR�
accused went back to their army camp. A soldier who went by the highway saw that the girl 
ZDV�VWLOO�DOLYH�DQG�LQIRUPHG�WKH�¿UVW�DFFXVHG��7KH�OLHXWHQDQW�RUGHUHG�WKH�VHFRQG�DFFXVHG�WR�JR�
and shoot her. So, the second accused followed his orders and shot her again, but still the poor 
JLUO�GLG�QRW�JLYH�XS�RQ�KHU�OLIH�HDVLO\��$JDLQ��VKH�ZDV�IRXQG�WR�EH�DOLYH�DQG�DQ�XQLGHQWL¿HG�
soldier went to shoot through her head. I am heart broken by what just happened to that girl 
and do not want to describe the tyrannies she might have gone through her slow painful 
demise. But it is important to understand how the accused behaved immorally and lacked 
inner conscience while performing these hideous acts and gruesome murder.
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Their defense arguments were pretty blunt. They were just following their superior’s orders. 
7KH�¿UVW�DFFXVHG�>OLHXWHQDQW@�ZDV�IROORZLQJ�D�&RORQHO¶V�RUGHUV�WR�³EXPS�RII´�SULVRQHUV��7KH�
VHFRQG�DFFXVHG�VKRW�WKH�JLUO�LQ�DFFRUGDQFH�WR�WKH�RUGHUV�RI�WKH�¿UVW�DFFXVHG��6HFWLRQ�����RI�
the Army Act clearly states that every person subject to military law, who disobeys any lawful 
FRPPDQG�JLYHQ�E\�D�VXSHULRU�RI¿FHU�FRPPLWV�DQ�RIIHQFH��7KH�DFFXVHG�UDLVHG�DQRWKHU�GHIHQFH�
SXUVXDQW�WR�6HFWLRQ����RI�WKH�3HQDO�&RGH�ZKLFK�VWDWHV�³QRWKLQJ�LV�DQ�RIIHQFH«��ZKR�LQ�JRRG�
faith believes himself to be bound by law to do it”. How does the court resolve the problem 
of what is a lawful command? Honourable Justice Thamotheram states in his judgement ‘the 
discussion of law is centered on to what extent a person is subject to military law is bound to 
REH\�WKH�FRPPDQG�RI�KLV�VXSHULRU�RI¿FHU��7KUHH�GLIIHUHQW�SRVLWLRQV�HPHUJHG��WKH�¿UVW�EHLQJ�
a soldier must obey the command of his superior whether it was lawful or not. The second 
was that a soldier must obey the command of his superior only if it was lawful, but this view 
contradicts with the requirement that a soldier must give his unquestioning obedience to his /
her superior’s orders. Usually there is less time to think of lawfulness. The third view is that 
the soldier is only bound to obey orders which are not manifestly and obviously illegal. If 
such orders are obeyed then the law will presume that he has the knowledge of its illegality. 
Although Natural Law principles were not mentioned, it is submitted that the learned judges’ 
reasoning depicted that it was an instance where human values and morals are invoked.

Today John Finnis’s theory of Natural Law is more authoritative. Finnis restates Natural Law 
and Natural Rights based on Aristotle and Aquinas. He describes Natural Law as ‘the set of 
principles of practical reasonableness in ordering human life and community. Accordingly, 
WKHUH�DUH�WZR�SURSRVLWLRQV��¿UVW�KH�VWDWHV�WKDW�WKHUH�DUH�FHUWDLQ�EDVLF�KXPDQ�YDOXHV�RI�H[LVWHQFH�
which he coined the term ’human goods’. Secondly that these ‘human goods’ are self-evident 
and can be achieved through ‘practical reasonableness’. You might wonder why we need 
WKHVH� µ+XPDQ�*RRGV¶"� )LQQLV� VWDWHV� WKDW� LW� LV� UHTXLUHG� IRU� µKXPDQ� ÀRXULVKLQJ¶��7KLV� LV� D�
list setting out conditions required by individuals if they are to attain their full potential. 
This includes life, knowledge, play, aesthetic experience, sociability, religion and practical 
reasonableness. Practical reasonableness is the method of achieving the above mentioned 
µKXPDQ�ÀRXULVKLQJ¶�� ,W�KDV� VHW�SULQFLSOHV� WKDW�KHOS� WR�GLVWLQJXLVK�EHWZHHQ�ZKDW� LV�PRUDOO\�
right from morally wrong.

Natural Law has an incredible impact on all of us. It has inspired the formation of democratic 
constitutions such as those of United States of America and France, which incorporated chapters 
on Human Rights. It also plays a vital role in the creation of International Law. International 
relations are guided by certain moral principles such as “pactu sunt servanda” that agreements 
should be honoured, States and sovereigns are equal and States shouldn’t interfere in affairs of 
each other. Natural Law led to the development of fundamental human rights which resulted 
LQ� WKH� FUHDWLRQ� RI�8QLYHUVDO�'HFODUDWLRQ� RI�+XPDQ�5LJKWV�� ,W� KDV� LQÀXHQFHG� SULQFLSOHV� RI�
equity and development of administrative law. At present, Natural Law thinking is used as 
a yardstick for examining the existing law for its moral values and to effect on law reforms 
ZKHUH�H[LVWLQJ�ODZV�FRQÀLFW�ZLWK�PRUDO�YDOXHV�DQG�EHOLHIV��,Q�WKH�HQG�ZKHWKHU�ZH�OLNH�LW�RU�
QRW�1DWXUDO�/DZ�DQG�PRUDOV�KHDYLO\�LQÀXHQFH�WKH�ODZV�WKDW�ZH�DUH�VXSSRVHG�WR�IROORZ�LQ�RXU�
society. 
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Death and Human Dignity: An Islamic Perspective
0V��0RKDPPHG�1DXIHU�)DWKHHPD�1LÀD

Sri Lanka Law College (Intermediate year)

In many civilizations, traditions and religions, both ancient and modern, death is a mere 
transitional phase between one stage of life to another. Burying the dead is one way to ensure 
that the dead are accorded with dignity, respect and the feelings of their living loved ones are 
FRQVLGHUHG��7KURXJKRXW�KLVWRU\��UHOLJLRQV��WUDGLWLRQV��DQG�FXOWXUDO�SUDFWLFHV�KDYH�LQÀXHQFHG�
WKH�ZD\V�LQ�ZKLFK�WKH�GHDG�DUH�PDQDJHG�ERWK�LQ�WLPHV�RI�SHDFH�DQG�FRQÀLFW��,Q�,VODP��KXPDQ�
dignity is a right given by God to all humans, who are referred to in the Qur'an as God's 
vicegerents on earth. Islam grants certain rights to humans even before they were born and 
others after their death. Whether dead or alive, the human body, created by God in perfect 
shape must be given dignity and respect. The importance of the human body is illustrated in 
the Holy Qur'an. There, it is stated that when Cain was unsure of how to deal with the body 
of his dead brother Abel, God sent a message in the form of a raven. God used the raven 
to dig into the ground to bury another raven, thus indirectly showing Cain how to bury his 
EURWKHU
V�ERG\���������)DFHG�ZLWK�WKH�GLI¿FXOWLHV�RI�HQVXULQJ�WKH�GLJQL¿HG�EXULDO�RI�WKH�GHDG�LQ�
WKH�FRQWH[W�RI�DUPHG�FRQÀLFWV�DQG�RWKHU�VLWXDWLRQV�RI�YLROHQFH�DQG�QDWXUDO�GLVDVWHUV��FODVVLFDO�
Muslim jurists developed Islamic laws to deal with the challenge. These laws aim to respect 
the dignity of the dead and respect the feelings of their loved ones to any degree possible. 

Islamic law at times, combines purely legal rules with religious and ethical matters. This is 
the case with the management of the dead as well. For instance, burial and grave regulations 
are deliberated in the Islamic legal literature along with the etiquette of visiting graves. 
Combining legal and ethical elements is an important characteristic of Islamic law that helps 
to keep it alive. It helps ensure that Muslims voluntarily impose such rules upon themselves 
DQG�WKDW�WKH\�NHHS�SUDFWLFLQJ�LW�HYHQ�LQ�UHJDUG�WR�DVSHFWV�WKDW�DUH�QRW�FRGL¿HG�LQ�0XVOLP�6WDWHV
�
legal systems and over which courts have no jurisdiction. This nature of Islamic law points to 
WKH�LPSDFW�,VODPLF�ODZ�FDQ�KDYH�LQ�LQÀXHQFLQJ�VRFLHWDO�EHKDYLRU��8QGHUVWDQGLQJ�WKHVH�,VODPLF�
rules can help guide humanitarian forensic specialists to overcome challenges they face by 
respecting the religious needs of Muslim societies when they work in Islamic contexts. It is a 
way to show that respecting the dead is the common overriding concern of both their forensic 
work and Islamic law.

Respecting the mortal remains of the deceased necessitated decently burying them in order 
to prevent their bodies from being preyed upon by wild animals. Decent burial was also 
necessary to allow their families and loved ones to visit their graves. Such concerns remain 
relevant even today. The burial of the deceased is a collective obligation (fard kifayah) on 
the Muslim community. Because it is a collective obligation, the entire Muslim community 
will be guilty if a Muslim body is not buried, unless the burial was beyond their knowledge 
or capacity. The rule put forth by Islamic law is that every dead body should be buried in an 
individual grave. However, in cases of necessity, two, three or more bodies if needed can be 
buried in the same grave. Today, collective graves, usually made for the members of the same 
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family are common in many countries simply because of the shortage of space for graveyards 
in villages or because the cost of individual graves is too high. It should be noted that in the 
case of multiple burials, bodies must be placed respectively side by side with suitable space 
between each body. This is also the practice followed by forensic specialists when they carry 
out their investigations. It is important to point out that the classical Muslim jurists developed 
a separate set of rules for the disposal of the body of a shahid (martyr). The battles of Badr and 
Uhud in the Islamic history provide the precedents upon which the rules for handling dead 
ERGLHV�RI�QRQ�0XVOLPV�DQG�0XVOLPV�ZHUH�GHULYHG��7KHLU�VLJQL¿FDQFH�VWHPV�IURP�WKH�IDFW�WKDW�
they witnessed the highest number of fatalities during the lifetime of Prophet Muhammed 
(peace and blessings be upon him). 

0RVW�0XVOLP� MXULVWV�� WZR�PDLQ�H[FHSWLRQV�EHLQJ�6D¿G� LEQ�DO�0XVD\\DE� �G�������� DQG�DO�
Hasan al-Basri (d.728), agree that the following three rules should be observed exclusively 
in the case of martyrs. First, there should be no ritual washing for the body of the martyr. 
This majority understanding has been the norm and practice throughout history and remains 
VR�WRGD\��7KH�GLIIHUHQW� LQWHUSUHWDWLRQV�DURVH�EHFDXVH�RI�FRQÀLFWLQJ�UHSRUWV�DWWULEXWHG�WR�WKH�
Prophet. Ibn al-Musayyab and al-Basri based their opinion mainly on logistical considerations. 
7KH\�DUJXHG�WKDW�WKH�PDUW\UV�RI�WKH�EDWWOH�RI�8KXG�ZHUH�EXULHG�ZLWKRXW�WKH�ULWXDO�SXUL¿FDWLRQ�
EHFDXVH�LW�ZDV�QRW�SUDFWLFDOO\�SRVVLEOH�WR�EULQJ�ZDWHU�IURP�0HGLQD�WR�WKH�EDWWOH¿HOG�LQ�WKH�
desert for such a number of dead bodies. However, the majority based their ruling on various 
theological rationales including that burying the martyrs in their blood is a testimony of their 
JUHDW�VWDWXV�DQG�WKH�VDFUL¿FHV�WKH\�PDGH�LQ�WKH�,VODPLF�MXVW�ZDU��

Second, there should be no shrouding of the martyrs and they should be buried in the same 
clothes in which they were killed. Third, no funeral prayer should be performed on the body 
of the martyrs. As in the case of ritual washing, some jurists explain this rule by following the 
precedent set by Prophet Muhammed (peace and blessings be upon him) in the battle of Uhud. 
Others give theological rationales to the rule. These rationales relate to the special status of 
the martyrs and the view that they are alive in the presence of their God as well as the view 
that their sins are already forgiven and therefore no funeral prayer is needed for them (Qur'an 
3:169).

Because of the prominent place that martyrs occupy under Islamic law and in Muslim cultures 
and traditions, it is important that those who handle the bodies of Muslims take these three 
VSHFL¿F�UXOHV�DV�ZHOO�DV�DQ\�RWKHU�UHOHYDQW�UXOHV�LQWR�FRQVLGHUDWLRQ��,Q�DGGLWLRQ�WR�LWV�GHWDLOHG�
rules pertaining to martyrs, Islamic law also contains rules on the burial of both Muslim and 
QRQ�0XVOLP�HQHPLHV��6SHFL¿FDOO\��WKHUH�LV�D�GXW\�WR�EXU\�GHDG�ERGLHV�RI�WKH�DGYHUVH�SDUW\��
If for any reason the non-Muslim adverse party does not bury its dead, then it becomes the 
REOLJDWLRQ�RI� WKH�0XVOLPV�WR�GR�VR��7KH�$QGDOXVLDQ�MXULVW�,EQ�+D]P��G�������MXVWL¿HV�WKLV�
obligation by arguing that if Muslims do not bury the dead bodies of their enemy, the bodies 
will decompose or be eaten by beasts or birds. Such an outcome would be tantamount to 
mutilation, which is prohibited under Islamic law. The rationale behind the obligation to bury 
the enemy's dead is that if the adverse party does not bury their own dead, it is to protect 
the human dignity of the dead. Such protection, although not mentioned in the classical 
Islamic law texts also contributes to respecting the feelings of the adverse parties' families. 
In addition some jurists also argued that burying the bodies of the enemy serves the public 
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interest by preventing health risks to the passersby and thus, also plays a public health role. In 
addition a common misunderstanding exists that the dead spread disease and therefore pose 
public health risks. However, there are exceptions to this misconception such as in the case of 
Ebola, Covid-19, etc. The nature and the sheer scale of the current coronavirus (COVID-19) 
pandemic, however has created a number of questions, challenges and even rumors in Muslim-
majority states as well as for Muslim communities around the globe. Respect for dead bodies 
manifests itself in diverse ways in different cultures around the world. In Islamic law and 
Muslim cultures, burying the dead in the ground is the correct way to respect the dead, while 
cremation is prohibited under Islamic law because unlike in some cultures, it is considered a 
violation of the dignity of the human body. Cremation of the remains of individuals that have 
died from COVID-19 has therefore been a great concern for Muslim communities in some 
non-Muslim majority states. 

Based on reports attributed to Prophet Muhammed (peace and blessings be upon him), it 
is mustahab (preferred) to bury the dead bodies quickly. The reports however do not give 
VSHFL¿F�LQGLFDWLRQV�RQ�KRZ�TXLFNO\�EXULDO�VKRXOG�EH�XQGHUWDNHQ��,Q�VRPH�SDUWLFXODU�FDVHV�OLNH�
WKDW�RI�DO�PDW
XQ��D�SODJXH�ULGGHQ�SHUVRQ���DO�PDÀXM��D�KHPLSOHJLF�SHUVRQ��DQG�DO�PDVEXW��D�
comatose person), certain jurists advocate that it is preferred to wait for yaum wa laylah (a 
GD\�DQG�D�QLJKW��XQWLO�WKH�GHDWK�RI�VXFK�SHUVRQV�LV�FRQ¿UPHG��7KH�UHDVRQ�IRU�ZDLWLQJ�LQ�WKHVH�
three cases is simply because there is a possibility that the individuals in question are not yet 
dead and they could be in a coma state. Therefore, the jurists preferred that the burial should 
EH�GHOD\HG�XQWLO�GHDWK�LV�FRQ¿UPHG��$QRWKHU�H[FHSWLRQ�WR�TXLFN�EXULDO�LV�LI�WKHUH�LV�D�VXVSLFLRQ�
that death is due to a criminal action. In that case, burial is to be postponed until the body is 
examined. Finally, few jurists consider that another reason to postpone the burial of a dead 
body unless it would mean the body would decay, is to wait for the arrival of the deceased's 
relatives. However, this timeframe for burial does not change if the dead body is unclaimed 
RU� XQLGHQWL¿HG��7KH� KXPDQLWDULDQ� FRQFHUQ� RI� UHVSHFWLQJ� GHDG� ERGLHV� SURPSWV�0XVOLPV� WR�
TXLFNO\�EXU\�XQFODLPHG�RU�XQLGHQWL¿HG�ERGLHV�

In conclusion, death and human dignity from an Islamic perspective is necessary for any 
forensic specialist working with Muslim communities to ensure respect for the dead. In 
order to be able to make more informed decisions and to communicate more effectively, 
it is recommended that forensic specialists familiarize themselves with both the Islamic 
regulations on the management of the dead and how far the cultural practices in these 
communities correspond with Islamic law. Some practices such as quick burial may constitute 
challenges to the forensic specialists’ work. In such cases, engaging with Islamic institutions, 
scholars and community leaders becomes inevitable. Furthermore, the specialized forensic 
expertise that is developed  from institutions such as the ICRC are indispensable for achieving 
WKH�SURWHFWLRQ�RI�GHDG�ERGLHV�LQ�FRQWHPSRUDU\�DUPHG�FRQÀLFWV��1RQHWKHOHVV��WKH�FRRSHUDWLRQ�
between humanitarian forensic specialists and Islamic jurists in addressing such challenges 
DUH�HVVHQWLDO�IRU�HQVXULQJ�WKH�SURSHU�DQG�GLJQL¿HG�WUHDWPHQW�RI�GHDG�ERGLHV�LQ�,VODPLF�FRQWH[WV�
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Euthanasia; Right to Die 
will It be Legalized in Srilanka? 

Ms. Samarakoon A.S
Sri Lanka Law College (Preliminary Year),

Faculty Of Law, General Sir John Kotelawala Defence University.

The right to die is a concept based on the opinion that human beings are entitled to end their 
life or undergo voluntary euthanasia. Possession of this right is often understood that a person 
with a terminal illness, or without the will to continue living, should be allowed to end their 
own life, use assisted suicide, or to decline life-prolonging treatment. The question of whom, 
if anyone, should be empowered to make this decision is often central to the debate.1 The term 
euthanasia has its origin from the Greek language.  It can be simply described as an ‘easy 
and happy death’. From the moment of birth, an individual is dressed with various essential 
KXPDQ�ULJKWV��RI�ZKLFK� WKH�5LJKW� WR�/LIH� LV� WKH�PRVW�VLJQL¿FDQW�EDVLF� ULJKW�ZLWKRXW�ZKLFK�
different rights cannot be appreciated. In any case, the inquiry emerges, if an individual has 
D�SULYLOHJH�WR�OLYH��UHJDUGOHVV�RI�ZKHWKHU�KH�KDV�OLNHZLVH�DQ�RSWLRQ�WR�¿QLVK�KLV�OLIH�ZKHQ�KLV�
life becomes horrendous in light of terminal illness and chronic disease. 

Euthanasia can categorized in to different ways; 

(i)  Voluntary euthanasia 

(ii)  Involuntary euthanasia 

(iii)  Non voluntary euthanasia  

Voluntary Euthanasia.

Voluntary euthanasia is conducted with the consent of the patient. Active voluntary euthanasia 
is legal in Belgium, Luxembourg and the Netherlands. Passive voluntary euthanasia is legal 
throughout the US per Cruzan v Director, Missouri Department of Health. When the patient 
brings about their own death with the assistance of a physician, the term assisted suicide is 
often used instead. Assisted suicide is legal in Switzerland and the U.S. states of California, 
Oregon, Washington, Montana and Vermont. 2

Non Voluntary Euthanasia. 

Non voluntary euthanasia is conducted when the consent of the patient is unavailable. Examples 
LQFOXGH�FKLOG�HXWKDQDVLD��ZKLFK�LV�LOOHJDO�ZRUOGZLGH�EXW�GHFULPLQDOL]HG�XQGHU�FHUWDLQ�VSHFL¿F�
circumstances in the Netherlands under the Groningen Protocol.3

�� �5LJKW� WR�GLH�>RQOLQH@:LNLSHGLD��$YDLODEOH� DW��https://en.wikipedia.org/wiki/Right_to_die [accessed 28th 
April 2020] 

�� � (XWKDQDVLD�� >RQOLQH@�:LNLSHGLD��$YDLODEOH� DW�� https://en.wikipedia.org/wiki/Euthanasia [accessed 28 th 
April 2020]

��  ibid
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Involuntary Euthanasia    
This is conducted without the consent of the patient.  

Passive and Active Euthanasia  
Voluntary, non-voluntary and involuntary sorts can be additionally partitioned into passive or 
active variations. Passive euthanasia involves the retention treatment vital for the duration of 
life. Active euthanasia involves the utilization of deadly substances or powers, (for example, 
directing a deadly infusion), and is the more disputable. While a few creators believe these 
terms to be deceiving and unhelpful, they are in any case generally utilized. At times, for 
example, the organization of progressively essential, however poisonous doses of painkillers, 
there is a discussion whether to view the training as active or passive.   

Understanding ‘Right to Die’ Law

Right-to-Die legislation, also known as physician-assisted death or aid in dying, gives mentally 
competent adult patients with a terminal illness and a prognosis of six months or less to have 
the ability to request and receive a prescription medication to bring about their death. Most 
statutes under consideration at the state level are modeled after Oregon’s Death with Dignity 
$FW��ZKLFK�UHTXLUHV�WZR�SK\VLFLDQV�WR�FRQ¿UP�WKH�SDWLHQW¶V�UHVLGHQFH��GLDJQRVLV��SURJQRVLV��
mental competence, and voluntariness of the request to die. In addition, two waiting periods 
are required4.

Pros and Cons of Right to Die Law 

Cons.

1. It can prompt a tricky incline; in the event that we permit patients this right, it can grow 
and have critical outcomes. 

2. Give ascent in compelling those to take their lives or the lives of others; morally corrupt 
in human and clinical gauges. 

3. "Throwing endlessly" patients who are regarded not, at this point competent to be a 
piece of society. 

��� 'HFUHDVH�LQ�SDOOLDWLYH�¿QLVK�RI�OLIH�FDUH�EHFDXVH�RI�WKH�GHVLUH�IRU� WHUPLQDO�OLFHQVHV�WR�
practice their entitlement to the right to die.

Pros.

(a) A patient's death brings him or her the end of pain and suffering.

(b) Patients have an opportunity to die with dignity, without fear that they will lose their 
physical or mental capacities.

��  Trisha Torrey, 2020, Arguments in right to die legislation, very well health,28th April 2020 <https://www.
verywellhealth.com/arguments-in-favor-of-death-with-dignity-2614852>
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�F�� 7KH�RYHUDOO�KHDOWKFDUH�¿QDQFLDO�EXUGHQ�RQ�WKH�IDPLO\�LV�UHGXFHG�

�G�� 3DWLHQWV�FDQ�DUUDQJH�IRU�¿QDO�JRRGE\HV�ZLWK�ORYHG�RQHV�

(e) If planned for in advance, organs can be harvested and donated.

(f).  With physician assistance, patients have a better chance of experiencing a painless and 
less traumatic death (death with dignity).

(g) Patients can end pain and suffering when there is no hope for relief.

(h) Some say assisted death with dignity is against the Hippocratic Oath; however, the 
VWDWHPHQW�³¿UVW�GRHV�QR�KDUP´�FDQ�DOVR�DSSO\�WR�KHOSLQJ�D�SDWLHQW�¿QG�WKH�XOWLPDWH�UHOLHI�
from pain through death.

(i) Medical advances have enabled life beyond what nature might have allowed, but that is 
not always in the best interest of the suffering patient with no hope of recovery.

(j) A living will, considered as a guiding document for a patient's healthcare wishes, can 
provide clear evidence of a patient's decisions regarding end-of-life care.

Euthanasia and Perspective of The Religions 

Euthanasia has a major negative effect from almost all the religions other than Hinduism. In 
Asia, religions play a major role in people's attitude, belief, and behavior.

Buddhist perspective.

Buddhists are not consistent in their perspective on Euthanasia and the lessons of the Buddha 
don't expressly manage it. Most Buddhists (like nearly every other person) are against 
euthanasia. The most well-known position is that euthanasia isn't right since it exhibits that 
one's brain is in an awful state and that one has permitted physical enduring to cause mental 
anguish. Meditation and proper use of pain killing drugs should empower an individual to 
achieve a state where they are not in mental torment, thus no longer think about euthanasia or 
self-destruction.

Buddhism places incredible weight on non-hurt and on maintaining a strategic distance from 
the completion of life. The reference is to life - any life - so the deliberate completion of life 
appears against Buddhist educating and willful killing ought to be prohibited. Certain codes 
of Buddhist monastic law unequivocally prohibit it. Lay people don't have a code of Buddhist 
law, so the most grounded that can be said of a layman who participates in Euthanasia is that 
they have made an error of judgment.

Buddhists view passing as a change. The perished individual will be reawakened to another 
life, whose quality will be the aftereffect of their karma. This produces two issues. We don't 
have the foggiest idea what the next life will resemble. In the event that the next life will be 
much more dreadful than the existence that the wiped out individual is by and by suffering 
it would obviously not be right on a utilitarian premise to allow killing, as that abbreviates 
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the current terrible situation for a surprisingly more dreadful one. The subsequent issue is 
that shortening life meddles with the working out of karma, and adjusts the karmic balance 
coming about because of the abbreviated life5.

Euthanasia as suicide.

$QRWKHU�GLI¿FXOW\�FRPHV�LI�ZH�ORRN�DW�YROXQWDU\�HXWKDQDVLD�DV�D�IRUP�RI�VXLFLGH��7KH�%XGGKD�
himself demonstrated resistance of suicide by priests in two cases. The Japanese Buddhist 
custom incorporates numerous accounts of suicide by priests and suicide was utilized as a 
political weapon by Buddhist priests during the Vietnam war. In any case, these were priests 
and that has any kind of effect. In Buddhism, the manner in which life closes profoundly 
affects the manner in which the new life will start. So an individual's perspective at the hour of 
GHDWK�LV�VLJQL¿FDQW���WKHLU�FRQWHPSODWLRQV�VKRXOG�EH�PDJQDQLPRXV�DQG�LOOXPLQDWHG��OLEHUDWHG�
from outrage, despise or dread. This recommends suicide (thus killing) is just endorsed for 
individuals who have accomplished illumination and that all of us ought to maintain a strategic 
distance from it.6

Hindu perspective.  

There are two Hindu views on euthanasia7:

���� %\�KHOSLQJ�WR�HQG�D�SDLQIXO�OLIH��D�SHUVRQ�LV�SHUIRUPLQJ�D�JRRG�GHHG�DQG�VR�IXO¿OOLQJ�WKHLU�
moral obligations.

���� %\�KHOSLQJ�WR�HQG�D�OLIH��HYHQ�RQH�¿OOHG�ZLWK�VXIIHULQJ��D�SHUVRQ�LV�GLVWXUELQJ�WKH�WLPLQJ�
of the cycle of death and rebirth. This is a bad thing to do, and those involved in the 
euthanasia will take on the remaining karma of the patient. 

D� 7KH�VDPH�DUJXPHQW�VXJJHVWV�WKDW�NHHSLQJ�D�SHUVRQ�DUWL¿FLDOO\�DOLYH�RQ�D�OLIH�
support machine would also be a bad thing to do.

b)  However, the use of a life-support machine as part of a temporary attempt at 
healing would not be a bad thing

3UD\RSDYHVD��RU� IDVWLQJ� WR�GHDWK� LV�D�ZRUWK\�SDWK� IRU�D�+LQGX� WR� WDNH� WKHLU� OLIH� LQ�VSHFL¿F�
conditions. Prayopavesa is altogether different from what the vast majority mean by self-
destruction: it's peaceful and utilizations normal methods; it's possibly utilized when it's the 
RSSRUWXQH�WLPH�IRU�WKLV�OLIH�WR�HQG���ZKHQ�WKLV�ERG\�KDV�¿OOHG�LWV�QHHG�DQG�EHFRPH�D�ZHLJKW��LQ�
contrast to the suddenness of self-destruction, prayopavesa is a continuous procedure, giving 
adequate time for the patient to get ready himself and people around him for his passing; 

��  BBC,2009,Buddhism,Euthenasia and suicide,[online](updated 11th November 2009) Available at;< https;//
www.bbc.co.uk/religion/religions/Buddhism/buddhistethics/euthanasiasuicide.shtml> [accessed on 2nd 
may 2020]

��  Ibid 
��  BBC,2009,euthanasia,assisted dying and suicide,[online] ( updated 25th August 2009) Available at; 

<https://www.bbc.co.uk/religion/religions/hinduism/hinduethics/euthanasia.shtml> [accessed on 2nd may 
2020]



179

54th Meezan

Law Students' Muslim Majlis 2019/2020

while self destruction is regularly connected with sentiments of dissatisfaction, wretchedness, 
or outrage. Prayopavesa is related with sentiments of quietness.

Satguru Sivaya Subramuniyaswami, a Hindu chief conceived in California, ended his own life 
E\�SUD\RSDYHVD�LQ�1RYHPEHU�������,Q�WKH�ZDNH�RI�¿QGLQJ�WKDW�KH�KDG�XQWUHDWDEOH�LQWHVWLQDO�
malignant growth, the Satguru contemplated for a few days and afterward declared that he 
would acknowledge torment killing treatment just and would embrace prayopavesa - taking 
water, however no nourishment. He passed on the 32nd  day of his deliberate quick.8

Catholic perspective. 

“Euthanasia is a grave violation of the law of God, since it is the deliberate and morally 
unacceptable killing of a human person”9.    

Pope John Paul II, Evangelium Vitae, 1995

Christians are generally against euthanasia. The contentions are normally founded on the 
convictions that life is given by God. The Roman Catholic church views killing as ethically 
wrong. It has consistently shown the outright and perpetual estimation of the decree "You 
shall not kill”. The Roman Catholic Church doesn't acknowledge that individuals reserve the 
right to die. 

Islamic perspective.  

Muslims are against euthanasia. They accept that all lives are sacrosanct on the grounds that 
it is given by Allah, and that Allah picks to what extent every individual will live. People 
ought not meddle in this. Islam considers clinical morals equivalent to morals in different 
everyday issues. Islamic clinical morals is repeating general moral standards utilizing clinical 
SKUDVLQJ�DQG�ZLWK�FOLQLFDO�DSSOLFDWLRQV��0RGHUQ�PHGLFLQH�KDV�PDGH�VRPH�PRUDO�GLI¿FXOWLHV�LQ�
connecting end-of-life choices and what is or isn't killing.

Euthanasia and Violation of Ethical Principles

Euthanasia itself violates 3 major ethical principles ; namely Competence, Autonomy, and 
%HQH¿FHQFH�

Skill in bioethics implies the psychological capacity to separate right from wrong and to deal 
ZLWK�RQH
V�RZQ�LVVXHV��7KH�XWLOLWDULDQ�GH¿QLWLRQ��QRWZLWKVWDQGLQJ, is that the patient is able 
until ineptitude is illustrated. Upon the patient's solicitation for euthanasia, the doctor must 
choose whether the patient is lawfully skillful, that is, having sound thinking. This, be that as 
LW�PD\��LV�LQVLJQL¿FDQW�WR�ZKHWKHU�WKH�SDWLHQW
V�VROLFLWDWLRQ�LV�VHQVLEOH�

This inconsistency in a general sense misshapes the consistency of the evaluation on the 
JURXQGV�WKDW�WKH��VHQVLELOLW\��RI�WKH�VROLFLWDWLRQ�LV�GH¿QLWHO\�GHSHQGHQW�XSRQ�WKH�GRFWRU
V�VRFLDO�
and virtues. In one investigation, discouragement happened in 45% of in critical condition 
��  ibid
��  BBC,2009,euthanasia and assisted dying,[online] (updated on 3rd August 2009),Available at;<https://www.

bbc.co.uk/religion/religions/christianity/christianethics/euthanasia_1.shtml> [accessed on 7th may 2020]
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patients, while in another, 64% of at death's door patients who wanted early passing were 
experiencing different degrees of clinical depression. No measures, notwithstanding have 
been set up with regards to what level of wretchedness prompts inadequacy.

Except if all patients who want demise are dealt with psychiatrically, the side effects that 
emulate the maniacal issue brought about by neurochemical factors puzzle the normalization 
of ineptitude and subsequently,�WKH�DVVXUDQFH�RI�¿WQHVV�

As indicated by Gomez, who directed broad meetings with doctors in the Netherlands in 
regards to euthanasia, the genuine check against misuse lies in the integrity of the medical 
SURIHVVLRQDOV��%H�WKDW�DV�LW�PD\��UHJDUGOHVV�RI�ZKHWKHU�VXFK�VLJQL¿FDQW�WUXVW�FDQ�EH�SXW�LQ�DQ\�
gathering of experts is another inquiry. 

Consequently, regardless of whether the euthanasia solicitation ought to be "well considered" 
by the physician who is eventually answerable for the choice to euthanize somebody.

Principle of Autonomy

Euthanasia also violates the principle of Autonomy or self-determination and in this manner 
negates the case of Euthanasia advocates, who states, we as a whole reserve the “ right to die” 
.Permitting euthanasia doesn't imply that the patient is permitted to die at their own picking; 
it implies that the physician is permitted to cause the demise of the patient.

For instance, the doctor's assertion that no desire exists for improving the patient’s pain 
PDQDJHPHQW��WKH�H[HFXWLYHV�ZLOO�¿JXUH�RXW�ZKDW�RFFXUV�ZKHWKHU�RU�QRW�WKH�FKDQFH�RI�KHOS�
with discomfort exists obscure to them . In the Nancy B case, a female patient hospitalized in 
Quebec was forsaken, subordinate, and mentioned that her respirator be expelled.

The Coalition of Provincial Organizations of the Handicapped (COPOH) addressed whether 
Nancy B. was really offered or given away from attainable personal satisfaction experienced 
by individuals living in the network with mechanical ventilation.

For this situation, her self-rule was undermined by her scholarly accommodation to the 
profession of medicine represented by physicians. All the more inconspicuously, euthanasia  
is naturally an open go about as it includes the option to enroll the guide of a physician; 
each time a patient is euthanized, the person puts the physician, another person, in a place of 
committing suicide. Since the demonstration is irreversible, the social and good duty lays on 
the physician, notwithstanding the lawful obligation of answering to the coroner and being 
examined for conceivable injustice. 

%HQH¿FHQFH����

(XWKDQDVLD� LVQ
W� DQ� DFW� RI� EHQH¿FHQFH�� UHJDUGOHVV� RI� ZKHWKHU� LW� PLJKW� KDYH� EHQH¿WV��
Notwithstanding the degree of palliative consideration gauges, some enduring will keep on 
being intolerable for people who have less ability to adapt to the experience than others, 
particularly those in socially vulnerable positions.

One British study for instance, uncovers that family members, companions, neighbors, and 
human services authorities were more interested on Euthanasia than the patient. Additionally, 
instead of fearing pain, patients normally feared being reliant and being a weight to family 
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members and this is bound to be the purpose behind requesting euthanasia.

In the Netherlands, euthanasia has become permitted in one case after another in light of the 
fact that there is no legitimate differentiation between insufferable sufferings from physical 
agony and from a mental issue, or between the situation of an adult and of a kid. 

Nonetheless, euthanasia is characteristically not an option to be worked out. In addition to 
WKH�IDFW�WKDW�HXWKDQDVLD�YLRODWHV�WKH�SULQFLSOHV�RI�FRPSHWHQFH��DXWRQRP\�DQG�EHQH¿FHQFH��LW�
likewise changes what we see as socially reasonable.

Countries that accepted Euthanasia as a Law

Australia.  The Australian state of Victoria has a law allowing physician-assisted suicide which came into 
effect in June 201910

India.  Passive euthanasia is  legal in India.11 On 7 March 2018 the Supreme Court of 
India legalized passive euthanasia by means of the withdrawal of life support to patients in 
a permanent vegetative state12 . Forms of active euthanasia, including the administration of 
lethal compounds are illegal.

Canada. Voluntary active euthanasia, called "physician assisted dying" is legal in 
Canada for all individuals beyond 18 years old. Having a terminal sickness that has advanced 
to where common demise is "sensibly predictable" on 6 February 2015, the Supreme Court 
of Canada consistently governed in Carter v Canada (AG), that Canadian grown-ups who are 
intellectually skillful and enduring heinously and for all time reserve right to a doctor's help 
in dying13.

United Kingdom. Passive euthanasia is lawful, by method for advance choices giving 
SDWLHQWV�WKH�RSWLRQ�WR�GHFOLQH�OLIH�VSDULQJ�WUHDWPHQW��1RXULVKPHQW�DQG�ÀXLG�FDQ�OLNHZLVH�EH�
pulled back from somebody in a perpetual vegetative state without the requirement for court 
approval14.

0HGLFDO� HWKLFV� ZLWK� LWV� IRXU� PDMRU� SULQFLSOHV�� EHQH¿FHQFH� �'R� JRRG� WR� WKH� SDWLHQW��� QRQ�
PDOH¿FHQFH� �'R�QR�KDUP� WR� WKH�SDWLHQW���SDWLHQW�DXWRQRP\��DOORZ�SDWLHQW� WR� WDNH�GHFLVLRQ�
on his health), and justice (always make available resources fairly distributed among needy 
patients). Practicing Euthanasia always causes ethical dilemma between these four principles. 

�� (GZDUGV� -��������(XWKDQDVLD��9LFWRULD� EHFRPHV� WKH� ¿UVW�$XVWUDOLDQ� VWDWH� WR� OHJDOL]H� YROXQWDU\� DVVLVWHG�
dying, ABC news, [online], 29th Nov, Available at; <https://www.abc.net.au/news/2017-11-29/euthanasia-
passes-parliament-in-victoria/9205472> [accessed on 8th may 2020].

�� PTI (2011),India joins select nations in legalizing "passive euthanasia" ,The Hindu,[online],Available 
at;<https://www.thehindu.com/news/national/India-joins-select-nations-in-legalising-quotpassive-
euthanasiaquot/article14938022.ece> accessed on 8th may 2020.

�� Venkatasen J,(2011),Supreme Court disallows friend's plea for mercy killing of vegetative Aruna,  The 
Hindu, [online] Available at; <https://www.thehindu.com/news/national/Supreme-Court-disallows-friends-
plea-for-mercy-killing-of-vegetative-Aruna/article14939164.ece> accessed on 8th may 2020. 

�� 6HDQ� ¿QH������� 6XSUHPH� &RXUW� UXOHV� &DQDGLDQV� KDYH� ULJKW� WR� GRFWRU� DVVLVWHG� VXLFLGH� The globe and 
mail,[online] 6 Feb. Available at; <https://www.theglobeandmail.com/news/national/supreme-court-rules-
on-doctor-assisted-suicide/article22828437/> [accessed on 9th may 2020]

��  BBC, 2018, supreme court backs agreed end of life decisions, [online], Available at; <https://www.bbc.
com/news/uk-45003947> [accessed on 9th may 2020]
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In Practice of Medicine both Hippocratic Oath and Nightingale’s pledge are concerned with 
these ethical values.

Sri Lanka is a country with multiple religions and cultures. They practice different religions. 
But as mentioned earlier in the article, all euthanasia, or killing one’s own life is not acceptable 
to all religions. In Sri Lankan culture, people are willing to care for elders (not only their 
parents). If they are terminally ill even after knowing that those loved ones' lives cannot be 
saved, people want to look after them as they can afford.

Why Euthanasia should be Legalized in Sri Lanka?

It is to uphold the rights of the terminally ill patients to die with dignity. Otherwise, physicians 
misuse euthanasia and perform illegal and unethical malpractices such as DNR orders misusing 
medical paternalism. It is a type of involuntary passive euthanasia and the physician orders 
not to resuscitate if the patient goes into cardiac arrest. Since it is involuntary, it amounts to 
homicide.15

Furthermore Sri Lanka is a middle-income country with totally free health service. Country 
spends 4% of its GDP on Health. But with properly analyzed health data in relation to health 
costs, Sri Lanka is spending a major portion of its cost on unsalvageable lives. Even though 
the country is middle income, the literacy rate of the country is very high compared to other 
Southeast countries in the region. The majority of people who are suffering from terminal 
illnesses are expecting to experience the Physician assisted Euthanasia. The people who 
DUH�¿QDQFLDOO\�VRXQG��JR�WR�FRXQWULHV�ZKHUH�(XWKDQDVLD�LV�OHJDOL]HG�WR�JHW�WKHLU�FDOP�GHDWK�
without suffering. Therefore countries like Sri Lanka should start thinking of this process with 
the attention to legal, medical, and ethical aspects.

Conclusion 

There is an ongoing debate with the existing law on euthanasia. There are many pros and 
FRQV��%HQH¿WV� DQG� GLVFRPIRUWV�� DGYDQWDJHV� DV�ZHOO� DV� GLVDGYDQWDJHV� RQ� WKLV� FRQWURYHUVLDO�
topic. Even with a  much advanced health care system,  a very little can be done to provide a 
calm death to a terminally ill patient. 

The only human choice is to allow individuals who are suffering to choose to end their 
suffering. Further the discrepancies in the laws as they exit and how they are being enforced 
have led to uncertainty. The medical profession should continue to remain as the one of saving 
lives but they should not be at the expense of compassion and a terminally ill individual's 
right to choice to end his or her life and die with dignity. In Sri Lanka its time to initiate 
legalisation of Euthanasia. Prior to legalisation of voluntary euthanasia many factors should 
be considered. As an initiative, the real need of Euthanasia should be assessed in the society. 
:LWK�WKH�FRUUHFW�LGHQWL¿FDWLRQ�RI�WKH�VRFLHWDO�QHHG, followed by the detailed discussion should 
be done with multiple sectors including Medical, Legal Social, and Education Departments.

�� Vidanapathirana, M., 2017. Non-voluntary passive euthanasia should be legalized in Sri Lanka. Medico-
Legal Journal of Sri Lanka, 5(1), pp.1–5.
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History of the Majlis
1950
LSMM was formed (with a handful of students) with a view to promotes Islamic Values 
among the student fraternity at Sri Lanka Law College.
Objectives of the Majlis was twofold at that time
(i) To promote Islamic principles and values within the emerging Advocates and proctors 

from Sri Lanka Law College.
(ii) To contribute to the need of reforming the ‘‘Muslim Law” which at the time had deviated 

from the Shariah
1952
A grand dinner was organized under the presidency of M.R Thassim with Justice Nagalingham 
as the chief guest, and the participation of Muslim and Non Muslim Parliamentarians.
Dr. N.M. Perera was a notable guest.
1962
This year marked a historic milestone in the history of Majlis under the presidency of A.M.M 
Zubair and editorship of Dassoki Mohamed; the Majlis published a law journal titled “Majlis 
Review” (which was devoted to reform the Muslim Law in Sri Lanka
Ɣ� 7KLV�ZDV�WKH�ELUWK�RI�WKH�SUHVHQW�µµ0HH]DQ¶¶
Ɣ� $W�WKH�WLPH��0U��0��5DIHHN�VHUYHG�DV�WKH�YLFH�SDWURQ�RI�WKH�0DMOLV
Ɣ� $�QRWDEOH�JXHVW�GXULQJ�WKH�\HDU�ZDV�0U��3HWHU�.HQHPDQ�03�ZKR�GHOLYHUHG�D�WDON�RQ�WKH�

political trends of the day.
1963
Ɣ� $�FRQVWLWXWLRQ�IRU�WKH�0DMOLV�ZDV�GUDIWHG�IRU�WKH�¿UVW�WLPH�XQGHU�WKH�SUHVLGHQF\�RI�8�/0�

Farook.
Ɣ� $FWLYLWLHV�RI�WKH�0DMOLV�ZKLFK�ZHUH�RQO\�FRQ¿QHG�WR�WKH�SUHPLVHV�RI�6//&�ZHUH�WDNHQ�

EH\RQG�WKH���ZDOOV�IRU�WKH�YHU\�¿UVW�WLPH�RI�WKH�\HDU�
Ɣ� 7KH�0DMOLV�SURWHFWHG�DJDLQVW� WKH�0LQLVWHU�RI�(GXFDWLRQ�WKH�XVH�RI� WZR�ERRNV��QDPHO\��

“Student Visual History of  Ceylon and the World” and “Archeology of World Religions” 
which contained facts contradictory to Islamic Principles and some which purported to 
be that of Holy Prophet Muhammad (PBUH). These books were successfully removed

Ɣ� 7KH�0DMOLV�IXUWKHU�SURWHVWHG�DJDLQVW�WKH�0LQLVWHU�RI�&XOWXUDO�$IIDLUV�ZLWK�UHJDUG�WR�WKH�
South Indian  Films ‘Raja Desingu’’ which contained parts which offended the Muslim 
Community.

Ɣ� )ROORZLQJ�WKH�ODQGPDUN�MXGJPHQW�RI�WKH�6XSUHPH�&RXUW�-DDOGHHQ�Y�'DUWK�8PPD����1/5�
19, which made null and void the appointment of Quazis under the MMDA, the Majlis 
made a representation to the Minister of Justice to take immediate action to appoint 
Quazis  through the JSC.
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Ɣ� 7KH�SUHVLGHQW�RI�WKH�WKHQ�0DMOLV�ZDV�HOHFWHG�DW�D�FRQIHUHQFH�KHOG�XQGHU�WKH�DXVSLFHV�RI�
the Ceylon Muslim League to discuss the aforesaid matter.

1964
Ɣ� 7KH�ZRUN�RI�WKH�SUHYLRXV�0DMOLV�ZDV�FRQWLQXHG�LQ�WKLV�\HDU�DV�ZHOO�ZLWK�VLPLODU�HQWKXVLDVP�

under the presidency of  A.M.M Marleen (late Ambassador and PC) and the committee.
Ɣ� 7KH�µµ0DMOLV�5HYLHZ´�ZDV�FRQWLQXHG�ZKLOH�$�+�0RKLGHHQ�DQG�$�+�0�,VPDLO�MRLQHG�DV�

vice patrons along side Mr. M. Rafeeek
Ɣ� $�JUDQG�GLQQHU�ZDV�RUJDQL]HG��E\�WKH�0DMOLV�DQG�ZDV�KHOG�DW�WKH�*DOOH�)DFH�+RWHO�ZLWK�

Hon CJ M.C. Sansoni presiding as thief guest.
Many notable legal alumni and diplomats were seen to have graced the occasion.
Ɣ� 0DQ\� EHQH¿FLDO� OHFWXUHV�ZHUH� RUJDQL]HG� WKLV� \HDU��$PRQJ� WKHP�ZHUH� WKH� DGGUHVV� E\�

Theja Gunawardana on ‘‘National Independence and Speech’’, the address by Hon late 
Mr. Dudley Senanayaka on ‘‘Threats to democracy’’ and the address of the Senator Doric 
De Souza on the ‘‘End of the Middle Way’’.

Ɣ� )RU�WKH�¿UVW�WLPH�LQ�KLVWRU\��WKH�0DMOLV�KRVWHG�D�FXOWXUDO�GHOHJDWLRQ�IURP�3DNLVWDQ�ZKLFK�
was headed by Prof. G. M Khan, Principal of Islamic College of Karachi. Prof Khan 
addressed the Majlis on ‘‘Education in Pakistan’’

Ɣ� 7KH�0DMOLV�VHQW�UHSUHVHQWDWLRQ�WR�WKH�DOO�LVODQG�0XVOLP�HGXFDWLRQDO�FRQIHUHQFH�FRQGXFWHG�
by the All Ceylon Muslim League to discuss the educational problems confronting the 
Muslim community.

Ɣ� 7KH�0DMOLV�RUJDQL]HG�D�XQLWHG�3URSKHW¶V�%LUWKGD\�FHOHEUDWLRQ�ZLWK�WKH�FRUSRUDWLRQ�RI�WKH�
Ceylon Islamic Centre.

Ɣ� )RU�WKH�¿UVW�WLPH��D�SXEOLFDWLRQ�RWKHU�WKDQ�WKH�0DMOLV�5HYLHZ�ZDV�SXEOLVKHG�WLWOHG�µ¶:K\�
Fast?’’ during the month of Ramadan. The publication also featured the work of Dr. 
Hamidullah.

1968
Ɣ� $QRWKHU� SXEOLFDWLRQ� QDPHG� ³3ROLWLFDO� 7KHRU\� RI� ,VODP¶¶� ZULWWHQ� E\� 0U�� 0DXODQD�

Mawdoodi was published.
1971
Ɣ� )RU� WKH� ¿UVW� WLPH� D� VHPLQDU�ZDV� RUJDQL]HG� � E\� WKH�0DMOLV� RQ� WKH� WKHPH� µ¶5HIRUP� RI�

Muslims’’. The culminating success of this seminar was the formation of the ‘’Muslim 
Law Research Committee of Sri Lanka’’. Many legal luminaries and Muslim scholars 
were present at the event.

1975/1976
Ɣ� 6LJQL¿HG�WKH�6LOYHU�-XELOHH�RI�WKH�0DMOLV�
Ɣ� 7KH�µµ0DMOLV�5HYLHZ¶¶�ZKLFK�ZDV�QRW�SXEOLVKHG�WKH�SUHYLRXV�\HDU�ZDV�SXEOLVKHG�WKLV�\HDU�

styled as ‘‘Meezan’’
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Ɣ� 7KH� REMHFWLYHV� RI� WKH�0DMOLV�ZDV� EURDGHQHG� LQ� HIIHFW�ZKLFK� VRUW� WR� FDWHU� WR� EXLOGLQJ�
leaders who will have the vision, aspiration and ambition to build a new society.

Ɣ� 7KDW�\HDU� WRR� IHDWXUHG�PDQ\�EHQH¿FLDO� OHFWXUHV�SUHVHQWHG�E\�PDQ\� LPSRUWDQW�SHUVRQV�
including lecture by Prof. Abdul Rahman, a scholar in Tamil Literature from India.

Ɣ� 7KH�0DMOLV�LQDXJXUDWHG�D�VFKRODUVKLS�SURJUDP�WR�UHQGHU�VXSSRUW�WR�WKH�QHHG\�VWXGHQWV��
This Scholarship was generously funded by Al Haj M.I.M Naleem and thus was named 
‘‘Naleem Hajiyar Scholarship”

Ɣ� 7KH�0DMOLV� ZDV� LQYLWHG� E\� WKH�0XVOLP� VWXGHQWV�$VVRFLDWLRQ� RI� 86$� DQG� &DQDGD� WR�
participate in their Luth (youth) Annual Convention.

Ɣ� 7KH�0DMOLV�SOD\HG�DQ�DFWLYH�UROH�LQ�SURPRWLQJ�VWXGHQWV¶�ULJKWV�DW�6//&��'XH�WR�WKH�HIIRUWV�
of the Majlis together with other student unions, students were allowed answer all their 
examination papers which was not previously granted.

Ɣ� ,WV�LV�QRWHZRUWK\�WR�PHQWLRQ�WKDW�WKH�WKHQ�SUHVLGHQW�0�6�0�$ÀXO�KDG�WKH�KRQRXU�RI�EHLQJ�
called upon to present the case for the students before the council on two occasions

1977
Ɣ� -XVWLFH�$EGXO�+DNHHP��+LJK�&RPPLVVLRQHU�RI�%DQJODGHVK�LQ�6UL�/DQND�JDYH�D�OHFWXUH�RQ�

the topic ‘‘Importance of Legal Profession’’.
Ɣ� 7KH�0DMOLV�ZLGHQHG�WKH�VFKRODUVKLS�SURJUDPPH�WR�QRW�RQO\�SURYH�¿QDQFLDO�DVVLVWDQW�WR�

QHHG\�VWXGHQWV��EXW� WR�DOVR�DZDUG� WZR�FDVK�SUL]HV� WR�VWXGHQWV�ZKR�REWDLQHG�¿UVW�FODVV�
honours in the examination.

Ɣ� 7KH�0DMOLV�IRU�WKH�¿UVW�WLPH�RUJDQLVHG�IRU�LWV�PHPEHUV�D�YLVLW�WULS�WR�%HUXZDOD�ZLWK�D�YLVLW�
to the Muslim University “Naleemiah Institute’’.

Ɣ� 0HPEHUV�RI�WKH�0DMOLV�HQUROOHG�DV�HQUROOHG�DV�PHPEHUV�RI�WKH�0�,�&�+��<RXWK�3DUOLDPHQW�
(an initiative to sharpen their talents in oratory skills, make them acquainted in 
parliamentary procedures and train them for leadership)

Ɣ� 0HH]DQ�ZDV�SXEOLVKHG�ZLWK�+RQ��$O�+DM�0�+�0RKDPHG��0LQLVWHU�RI�7UDQVSRUW�%RDUG�
and Muslim religious Affairs as chief guest.

1978
Ɣ�� 7KH�0DMOLV�WRRN�WKH�LQLWLDWLYH�WR�KHOS�WKH�0XVOLP�VWXGHQWV�DW�6//&�E\�SURYLGLQJ�WKHP�

with cash loans to pay for law books, tuition fees etc.
Ɣ�� 7KH�0HH]DQ�ZDV� SXEOLVKHG� DQG� WKH�+RQ�6SHDNHU� RI� SDUOLDPHQW�$/�+DM�0�$�%DNHHU�

Markar graced the occasion as chief guest.
1979
Ɣ� 7KH�0HH]DQ�ZDV�SXEOLVKHG�ZLWK�WKH�FKLHI�JXHVW�0U��*DPLQL�'LVVDQD\DND��0LQLVWHU�RI�

Lands and Mahaweli Development.
1980
Ɣ� 7KH�0DMOLV�VDZ�WKH�VXFFHVVIXO�FRPSOHWLRQ�RI����\HDUV�
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Ɣ� 7KH�0HH]DQ�ZDV�ODXQFKHG�ZLWK�WKH�FKLHI�JXHVW�'U��1LVVDQND�:LMHUDWQD��WKH�WKHQ�0LQLVWHU�
of Justice.

1981

Ɣ� ThH�0HH]DQ�ZDV�ODXQFKHG�IHDWXULQJ�IRU�WKH�¿UVW�WLPH�WKH�FRPSOHWH�GDWDEDVH�RI�DOO�0XVOLP�
students at SLLC and all lawyers island wide.

Ɣ� $�OHFWXUH�ZDV�KHOG�ZKHUH�-XVWLFH�0��-DPHHO��-XGJH�RI�WKH�&RXUW�RI�$SSHDO�DGGUHVVHG�WKH�
students on the topic “The Distribution of wealth in Islam’’.

Ɣ� )RU�WKH�¿UVW�WLPH�0DMOLV�ZDV�DEOH�WR�FRQGXFW�D�FRXUVH�RI�VWXG\�IRU�SURVSHFWLYH�ODZ�VWXGHQWV�
covering the areas of English, Tamil Languages and General Knowledge. This took place 
under the presidency of A. A .M Ismail.

1987
Ɣ�� 8QGHU�WKH�SUHVLGHQF\�$�0�0�'�1DZD]��WKH�SRVLWLRQ�RI�9LFH�SDWURQ�ZDV�UHLQWURGXFHG�DQG�

the then State Counsel , Mr. Saleem Marsoof took up this position.
Ɣ�� 0U��-DXIIHU�+DVVDQ�WRRN�WKH�SRVWLRQ�RI�6HQLRU�7UHDVXUHU�LQ�RUGHU�WR�RYHUORRN�WKH�DFWLYLWLHV�

RI�WKH�WKH�0DMOLV�SULPDULO\�ZLWK�UHJDUG�WR�¿QDQFH�
1988/1989
Ɣ�� 7KH�WHQXUH�RI� WKH�FRPPLWWHH�FRPPHQFHG�ZLWK�WKH�LQDXJXUDO�PHHWLQJ�LQ�0DUFK�GXULQJ�

which the then DSG Mr. Shibly Aziz delivered a talk on the topic “Statutes Governing 
Muslim Personal Laws, is any revision needed’’. Many dignitaries and legal luminaries 
too were presented at the event.

1989/1990
Ɣ�� $FWLYLWLHV�RI�WKH�0DMOLV�FRPPHQFHG�ZLWK�WKH�LQDXJXUDO�PHHWLQJ�DW�ZKLFK�-XVWLFH�$�5�%�

Amarasingha, Judge of the Supreme Court was the chief guest and he addressed the 
gathering with the topic ‘‘Human rights and Islamic Traditions’’.

Ɣ�� 7KH�SRVW�YLFH�SDWURQ�ZDV�WKHQ�WDNHQ�XS�E\�'6*�6KLEO\�$]L]�
Ɣ�� 7KH�0DMOLV�IRU�WKH�¿UVW�WLPH�RUJDQL]HG�DQ�µµ$GGUHVV�WR�WKH�-XU\¶¶�FRPSHWLWLRQ�LQ�(QJOLVK��

The trophy was named after the former AG A.C.M Ameer (PC).
1990/1991
Ɣ�� 7KH�FRPPLWWHH�XQGHUWRRN�WZR�QHZ�SURMHFWV�WKDW�\HDU
Ɣ�� 'LVWULEXWLRQ�RI�6DKDU�PHDOV�WR�0XVOLP�6WXGHQWV�UHVLGLQJ�LQ�WKH�KRVWHO�
Ɣ�� 7KH�0DMOLV� REWDLQHG� VFKRODUVKLSV� IURP� WKH� &H\ORQ� %DLWKXO�0DDO� )XQG� IRU� WKH� QHHG\�

Muslim Students.
Ɣ�� $�VSHHFK�ZDV�GHOLYHUHG�E\�WKHQ�%$5�$VVRFLDWLRQ�3UHVLGHQW��'HVPRQG�)HUQDQGR�3&�RQ�

the topic “Problems faced by new Attorneys’’.
1991/1992
Ɣ�� 0DQ\�OHFWXUHV�ZHUH�RUJDQL]HG�WKLV�\HDU�DV�ZHOO�
Ɣ�� 7KH� LQDXJXUDO�PHHWLQJ�ZDV�KHOG�ZLWK� WKLV�SDUWLFLSDWLRQ�RI�+RQ�� -XVWLFH�$PHHU� ,VPDLO�

judge of the court of appeal as the chief guest.
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Ɣ�� 7KH�0DMOLV� YLVLWHG� D� UHIXJHH� FDPS� LQ� 3XOLFKDNNXODP� LQ� WKH� 3XWWDODP� 'LVWULFW� ZKHUH�
stationary was donated to the displaced students at the camp.

Ɣ�� $�OHJDO�DLG�XQLW�ZDV�HVWDEOLVKHG�LQ�0DMOLV�IRU�WKH�¿UVW�WLPH�
1992/1993
Ɣ�� 7KH�LQDXJXUDO�PHHWLQJ�ZDV�KHOG�ZLWK�-XVWLFH�.�0�0�%��.XODWXQJD��-XGJH�RI�WKH�6XSUHPH�

Court as the chief guest.
Ɣ�� $Q�LPSURPSWX�VSHHFK�FRQWHVW�ZDV�RUJDQL]HG�IRU�WKH�¿UVW�WLPH�DQG�D�WURSK\�ZDV�GRQDWHG�

by Mr. N.M. Burhanudeen in memory of late Justice T. Akbar to be awarded to the winner.
Ɣ�� $�UHVHDUFK�SDSHU�FRQWHVW�RQ�0XVOLP�ODZ�ZDV�KHOG�WR�HQKDQFH�WKH�NQRZOHGJH�RI�,VODPLF�

jurisprudence.
Ɣ�� $�PRRW�FRPSHWLWLRQ�ZDV�RUJDQL]HG�E\�WKH�0DMOLV��7KH�ZLQQHUV�RI�WKH�FRPSHWLWLRQ�ZHUH�

awarded at the Meezan launch and the chief guest was the then CJ Hon. G.P.S De Silva.
Ɣ�� 7KH�0DMOLV�GRQDWHG�WKH�QHFHVVLWLHV�WR�³,VKD�$WKXO�,VODP¶¶�RUSKDQDJH�LQ�'KDUJD�7RZQ�
Ɣ�� 0U��6DOHHP�0DUVRRI��'6*��DVVXPHG�GXWLHV�DV�YLFH�SDWURQ�WKDW�\HDU�
Ɣ�� $Q�,IWKDU�ZDV�RUJDQL]HG�IRU�WKH�¿UVW�WLPH�

Ɣ�� $QRWKHU�UHIXJHH�UHOLHI�SURJUDPPH�ZDV�RUJDQL]HG�IRU�WKH�UHIXJHHV�LQ�WKH�3XWWDODP�'LVWULFW�
1994
Ɣ�� 7KH�0DMOLV�ZLWK�WKH�REMHFWLYH�WR�HGXFDWH�WKH�PHPEHUV�RQ�UHOLJLRXV�DVSHFWV�RUJDQL]HG�D�

“Thahlim” programme every week in which speakers from both national and international 
levels were invited.

Ɣ�� 7KH�0DMOLV�KRVWHG�DQ�HYHQW�WR�IHOLFLWDWH�'U��%DGL�XG�GLQ�0DKPXG�IRU�WKH�VHUYLFH�UHQGHUHG�
by him. The chief guest was the then President Her Excellency President Chandrika 
Bandaranayaka Kumaratunga.

1996/1997
Ɣ�� 7KH�0HH]DQ�ZDV� IRU� WKH�¿UVW� WLPH�GHGLFDWHG� LQ�PHPRU\�RI�D�SHUVRQ� WKDW�\HDU�� ,W�ZDV�

dedicated in memory of Dr. Badi-ud-din Mahmud.
1998/1999
Ɣ�� 0DQ\�SUHYLRXVO\�FRQGXFWHG�HYHQWV�FRQWLQXHG�WKLV�\HDU�DV�ZHOO�
2000/2001
Ɣ�� 7KLV�\HDU�PDUNHG�WKH�*ROGHQ�-XELOHH�RI�WKH�0DMOLV�
Ɣ�� 7KH�&RPPLWWHH�XQGHU�WKH�3UHVLGHQF\�RI�$KPHG�0��+XVVDLQ�VXFFHVVIXOO\�FRQYLQFHG�WKH�

administration not to hold lectures during Jummah hours.
Ɣ�� $�W�VKLUW�ZDV�SULQWHG�ZKLFK�VRXJKW�WR�IRVWHU�D�VHQVH�RI�EURWKHUKRRG�ZLWKLQ�FROOHJH�VWXGHQWV�
Ɣ�� 7KH�0DMOLV�FRQGXFWHG�(QJOLVK�FODVV�IUHH�RI�FKDUJH�WR�DVVLVW�FROOHJH�VWXGHQWV�WR�HQKDQFH�

their English Language.

Ɣ�� $�ERDUG�RI�DGYLVRUV�ZDV�IRUPHG�ZKLFK�FRPSULVHG�RI�PDQ\�OHJDO�OXPLQDULHV�
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2001/2002
Ɣ�� 0U��$��+��*�$PHHQ�ZDV�DSSRLQWHG�DV�6HQLRU�7UHDVXUHU�RI�WKH�0DMOLV�
2005
Ɣ�� 7KH�%HVW�6SHDNHU�FRQWHVW�DQG�5HVHDUFK�SDSHU�FRQWHVW�ZHUH�FRQWLQXHG�
Ɣ�� 7KH�SXEOLVKLQJ�RI�WKH�0HH]DQ�ZDV�UHYLHZHG��LW�ZDV�QRW�SXEOLVKHG�IRU�D�IHZ�\HDUV�
Ɣ�� 7KH�0DMOLV�SOHGJHG�LWV�VXSSRUW�WR�WKH�HIIRUW�RI�WKH�/68�LQ�DVVLVWLQJ�7VXQDPL�YLFWLPV�
Ɣ�� 7KH� PRGHUQ� FRQVWLWXWLRQ� RI� WKH� 0DMOLV� ZDV� SURPXOJDWHG� DQG� LQFRUSRUDWHG� LQ� WR� WKH�

0HH]DQ��JLYLQJ�LW�RI¿FLDO�UHFRJQLWLRQ�IRU�WKH�¿UVW�WLPH�
2006
Ɣ�� :LWK� WKH�QHZ�SULQFLSDO��0U��:�'��5RGULJR��EHLQJ�DSSRLQWHG� WR�6//&��7KH�0DMOLV� WRR�

witnessed a new patron.
Ɣ�� $�V\PSRVLXP�XQGHU�WKH�WRSLF�³)UHHGRP�RI�([SUHVVLRQ�YV�5HOLJLRXV�VHQVLWLYHV´�ZDV�KHOG�

in the college main hall.
2007-2009

Ɣ�� $�FRS\�RI�WKH�WUDQVODWLRQ�RI�WKH�4XUDQ�ZDV�KDQGHG�RYHU�WR�WKH�FROOHJH�OLEUDU\�
2007
Ɣ�� $UUDQJHPHQWV�ZHUH�PDGH�IRU�D�ODGLHV�SUD\HU�URRP�ZLWKLQ�WKH�SUHPLVHV�RI�FROOHJH�
2008
Ɣ�� 7KH�VFKRODUVKLS�SURJUDPPH�IRU�QHHG\�VWXGHQW�ZDV�UHLQWURGXFHG�
Ɣ�� 7KH�0DMOLV�RUJDQL]HG�D�IHOLFLWDWLRQ�FHUHPRQ\�LQ�KRQRXU�RI�WKH�WKHQ�SULQFLSDO�REWDLQLQJ�D�

Doctorate from the University of Queensland.
Ɣ�� 7KH�0HH]DQ�ZDV�GHGLFDWHG� LQ�PHPRU\�RI� ODWH�0U��0�+�0��$VKURII�3&�� OHDGHU�RI� WKH�

SLMC and past President and Secretary of  the Majlis. The best speaker contest was 
named after him.

2010
Ɣ�� &RPPHQFHG�ZLWK�WKH�LQDXJXUDO�PHHWLQJ�ZKHUH�0U��6KLEO\�$]L]��3&��ZDV�IHOLFLWDWHG�RQ�

his appointment as the president of the BAR Association of Sri Lanka.
Ɣ�� 7KH�SUD\HU�URRP�ZDV�UHLQVWDWHG��DIWHU�LW�KDG�EHHQ�UHTXLUHG�E\�WKH�DGPLQLVWUDWLRQ�
Ɣ�� 7KH�0DMOLV�SXEOLVKHG�DQG�GLVWULEXWHG�WKH�0XVOLP�/DZ�QRWH�LQ�(QJOLVK�/DQJXDJH�
2011
Ɣ�� 7KH�LQDXJXUDO�PHHWLQJ�ZDV�KHOG�ZLWK�WKH�FKLHI�JXHVW�IRUPHU�6&�-XGJH��93�RI�WKH�,&-��+�(�

Judge Dr. C.G. Weeramantry.
Ɣ�� 7KH�0DMOLV�RUJDQLVHG�D�GXD�DQG�ED\DQ�VHVVLRQ�LQ�OLHX�RI�WKH�FHQWHQDU\�FHOHEUDWLRQ�RI�/DZ�

College being situated at the current location.
Ɣ�� $Q�HVVD\�FRPSHWLWLRQ�ZDV�KHOG�LQ�DOO�WKUHH�ODQJXDJHV�
Ɣ�� 7KH�0HH]DQ�ZDV�SXEOLVKHG�ZLWK�WKH�SDUWLFLSDWLRQ�RI�)DLV]�0XVWKDSKD�3&�DQG�IRUPHU�03�

Imthiaz Bakeer Markar.
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2012
Ɣ�� 7KH�0DMOLV�IRU�WKH�¿UVW� WLPH�GHYLVHG�DQ�HODERUDWH�V\VWHP�RI�VXE�FRPPLWWHHV�LQFOXGLQJ�

information and PR, Publication, Finance Skills and Language Development, Welfare 
etc.

Ɣ�� )RU� WKH�¿UVW� WLPH�LQ� WKH�KLVWRU\�RI� WKH�0DMOLV�DQG�SHUKDSV�6//&��D�6LQKDOD�DQG�7DPLO�
language development class series were organized for those who were not convenient 
with the language. 

Ɣ�� 7KH�PDMOLV�SDLG�D�YLVLW�WR�WKH�/DG\�)DUHHG¶V�(OGHUV�+RPH�DW�0DNROD�DQG�VSHQW�D�GD\�ZLWK�
the elders.

2013
Ɣ�� )RU�WKH�¿UVW�WLPH�LQ�UHFHQW�KLVWRU\�DQ�µµ(LG�&HOHEUDWLRQ¶¶�ZDV�KHOG�LQ�WKH�FROOHJH�SUHPLVHV�
Ɣ�� 7KH�0DMOLV� EURDGHQHG� LWV� VFRSH� LQ� SURYLGLQJ�6DKDU�PHDOV� �GXH� WR� WKH� FRQWULEXWLRQ� RI��

generous donors) to university students and those who are living around law college as 
well.

Ɣ�� 7KH�0XVOLP�/DZ�%RRN�ZDV�SXEOLVKHG�ZLWK�DQ�DGGLWLRQ�RI�7DPLO�WUDQVODWLRQ�RI�WKH�FRQWHQW�
Ɣ�� $�ZHEVLWH� H[FOXVLYH� WR� WKH�0DMOLV� �ZZZ�OVPPVOOF�FRP��ZDV� ODXQFKHG� DW� WKH�0HH]DQ�

launching ceremony.
Ɣ�� $Q�H�ERRN�YHUVLRQ�RI� DOO� WKH�SDVW� ³0DMOLV�5HYLHZ¶¶� DQG� µµ0HH]DQ¶¶� LQFOXGLQJ� WKH�¿UVW�

publication in 1962 was published.
2016
The 50th edition of the Meezan was launched. The Attorney General of Sri Lanka, Honourable 
Jayantha Jayasuriya was the chief guest of the occasion.
2017
6KDIHHQD�0DKDURRI� EHFDPH� WKH� ¿UVW� ODG\� WR� EH� DSSRLQWHG�3UHVLGHQW� RI� WKH�/DZ�6WXGHQWV¶�
Muslim Majlis.
The 51st Edition of the Meezan was dedicated to Judge C.G Weeramantry on his demise.
A legal aid program was conducted in Marichkkady to provide legal assistance to those 
displaced from their homes.
2018
Ɣ�� 7KH�0DMOLV�RUJDQLVHG�D� µµ9LVLW�P\�0RVTXH¶¶�SURJUDPPH�ZKHUHE\� WKH�VWXGHQWV�DW�/DZ�

College were given the opportunity to witness the proceedings of the Jawatta Jummah 
Mosque.

2020
Ɣ�� 7KH�/DZ�6WXGHQWV
�0XVOLP�0DMOLV�UHODXQFKHG�WKHLU�ZHEVLWH�OVPP�ON��
Ɣ�� 7KH���th Meezan Journal is dedicated to all the healthcare workers, front line workers 

and members of the public who have volunteered towards managing the COVID- 19 
pandemic situation.
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Past Presidents and Secretaries of the Law Students’ 
Muslim Majlis 

    Year    President  Secretary
1957/1958 S.H Mohamed M.H.M Jaladeen
1958/1959 M.S.M Naseem M.H.M Jaladeen
1959/1960 T.R Thaseem A.A.M Alahudeen
1960/1961 Y.L.M Mansoor A.R. Mansoor
  Ajward Hashim M. Dasooki Mohamed
 Nawas Dawood
1962/1963 A.M.M Zubair I.L.L.M Yahiya                                                
1963/1964 U.L.M Farook A.M Nazeer
1964/1965 A.A.M Marleen M.C.M Zarook
1965/1966  M.C.M Zarook
1966/1967 Razick Zarook                                                                                            
1967/1968 M.A.M Faisal
1968/1969 M.M Deen                                                             
1970/1971 M.Jiffry Y.A.M.H Omar                                                   
1971/1972 M.M Zubair M.H.M Ashraff                                                         
1972/1973 M.H.M Ashraff                                                         
1973/1974 S.M Haniffa R.M Imam                                  
1974/1975 M.Y.M Faiz A.S.M Abdul Razzak
1975/1976 S.A.M Ashar Mohamed A.W Abdul Salam
1976/1977 M. S. M Afulal  B. A. Niyas
1977/1978 A. J. M. Thahir M. M. A. C Razmara   
1978/1979 M. I. M. Rahmathullah  N. M. Kariyappar
1979/1980 M. C. M. Zawahir M. A. C. S. Hameed
1980/1981 M. S. M. Samsudeen Ms. U.S. Cader
1982/1983 M. I. M. Abdullah  M. Nazeem Farook
1983/1984 T. H. Careem Y. L. M. Razcik
1984/1985 M. H. Segu Issadeen A. W. M. Salam
1985/1986 U. M. Farook Ms. S. R. Zakaf
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1986/1987 U. M. Nizar Ms. Z. Z. Jameel
1987/1988 A. H. M. D. Nawaz M. Farook
1988/1989 A. M. Faiz Mustapha Ashroff Roomy
1989/1990 Ashroff Roomy Ms. Shama Ismail
1990/1991 Nadvi Bahaudeen Ms. Rizni Musafer
1991/1992 A. M. Mohamed Rauf M. I.M. Ishar
1992/1993 M. F. M. Anoozer M. R. M. Ramzeen
1993/1994 M. R. M. Fazeen A. W. M. Fallen
1994/1995 M. U. M. Ali Sabry  Nadvi Navavi
1995/1996 A. M. Kamarudeen M. Ameen
1996/1997 M. Sa’adi A. Wadood M. Farman Cassim
1997/1998 Riyas Barry Aadil Cassim
1998/1999 A. M. M. Sahabdeen Arshad Auf 
1999/2000 Inthikad Idroos Ms. Mubeena Faisal 
2000/2001 Ahamed M. Hussain Ms. Shirazi Zawahir
2001/2002 
2002/2003 Malik Hannan M. F. R. Aslam
2003/2004 M. F. R. Aslam Hejaaz Hezbullah
2004/2005 Hejaaz Hezbullah Ms. Shahrana Moulana
2005/2006 Althaf Marsoof Irshad Hameed
2006/2007 Irshard Hameed Faazil Sheriff
2007/2008 M. I. M. Naleem A. H. M. Nuhman
2008/2009 Hussain Azhar Zainoon M. S. Zawahir
2009/2010 M. S. Zawahir Ms. Shehana Aniff
2010/2011 Shafraz M. Hamza Ms. Maiza Azhar
2011/2012 Hassan Hameed Ms. K. Mifra Banu
2012/2013 M. R. Rahmathullah A. Malik Azeez
2013/2014 A. Malik Azeez Ziyani Marikkar Riyaz
2014/2015 Shehan Mustapha S. Mohideen
2015/2016 Shiraz Hassan Hafeena M. M. F
2016/2017 Shafeena M. M. F Nasreen Naushad
2017/2018 Sanjith Ahamed  Shammas Ghouse
2018/2019 Muazzam Mubarak Haajer Azhar
2019/2020 N. Mohamed Infas Shimlah Usuph



193

54th Meezan

Law Students' Muslim Majlis 2019/2020

Achievements of Muslim Students 

Sports

 Cricket Rugby
 Ilham Hassanali  Bishran lqbal
 Mohammed Rakhshan  Bilaal Marikar
 Bishran lqbal
 M. M. Arqam

 Basketball (Men)  Basketball (Women)
 lham Hassanali (Vice Captain) Anam Ismail
 Bilaal Marikar Farah Nawshard

 Swimming  Badminton   
 Anam Ismail Bishran lqbal

 Chess  Football
 Sara Nada (Captain)  M. H. M. Arshad
  Mohamed Rakshan   
  Muhammed Rizky

 Tag rugby Netball
 Anam Ismail  Sara Nada (Vice Captain)
 Farah Nawshard

 Hockey  Carrom
 Bishran lqbal Bishran lqbal
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Extra Curricular Activities of Muslim Students 
 

 Mooting        Debates

 Shabnam Razik       Farah Firthous

 Sara Nada        Shanik Pakeer

 Farah Firthous 

 Muhammed Risky 

Inter-College Competitions

Ananda Grero Memorial Challenge Trophy (Sinhala Moot ) 2019 

 Haajer Azhar (Best Mooter, Gold Medal)

G.L.M De silva Memorial Sinhala  Address to Jury Competition 2019 

 Haajer Azhar (Gold Medal)

Bunty De Zoysa Memorial Moot Competition (English Moot) 2019 

 Haajer Azhar (Gold Medal)

Hector Jayawardene Memorial English Address to Jury 2019

 Haajer Azhar (Gold Medal)

Ɣ� We would like to congratulate Ms. Haajer Azhar, our past General Secretary for 
PDNLQJ�KLVWRU\�LQ�6UL�/DQND�/DZ�&ROOHJH�E\�EHLQJ�WKH�¿UVW��DQG�RQO\�VWXGHQW�WR�
win all 4 gold medals. 

Bunty De Zoysa Memorial Moot Competition (English Moot) 2020

 Zam Zam Ismail (Gold Medal)

Client Consultation Competition 2020

 Azraah Nadira Mutaliph (Winner)

 Bilaal Marikar (2nd Runner Up)
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International Competitions 

Luthra International Memorial Moot court 
 Sara Nada

D.M. Harish International Moot Court Competition
 Shabnam Razik 

Gujarat International Moot Competition 
 Farah Firthous

Philip C. Jessup International Law Moot Court Competition (Local Rounds) 
 Haajer Azhar 
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Muslim Students of Sri Lanka Law College 

PRELIMINARY YEAR

  S.J. Kaleeth     M.R.F. Sheema

 A.B.S. Dilras     B. Marikar

 A.A.H. Ismail     F.A.N. Mutaliph

 R.M.C. Fernando    M.M.W. Amhar

 M.Z.M. Hanafy    M.F.H.M. Adheeb

 M.H. Abdhullah    A.R.M. Nihal

 M.A. Ajimushan    M.I. Zahra

 F.F. Nawshad     B.H.N. Hana

 I.F.M. Shahmy     N. Rizwan

 F.N. Hassim     M.A.F. Azra

 M.F. Shuhadha    M.A.M. Aasif

 Rozanne M C Irshard    M.F.M. Fuzly 

 M.F.A. Majid 

INTERMEDIATE YEAR

 M. Abdhul Rauf    A.M. Nafees

 A. Fathima Shafrina     S.T. Hasan 

 Jaward Fathima Sajidha   M.M. Fathima Marshadha 

 Firdhous Fathima Farah    Mohamed Iqbal Bishran Ahmed 

 Mohamed Suhaib Aashique    Mohamed Naleer Mohammed Nasleen 

 M.M. Arqam      M.S. Arshadha 

 M.A. Mohamed Rizky    S.S. Nadha 

 M.I. Imtiyaz      S.A. Mohamed Rizan 

 M.M. Fathima     M.M. Mohamed Ashraf 

 H.I. Fathima Rimza     U. Huzney Mohamed 

 0RKDPHG�1DXIHU�)DWKLPD�1LÀD�  R.H. Ibrahim 
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 M.A. Mohammed Ziraj    F. Fadhly Mohamed 

 A.C. Mohamed Asfee     M.R.M. Rasmi 

 Mohamed Rizvi Fathima Bushra   S. Jawahir saly 

 M.N. Mohamed Israth    F.S. Shanik Pakeer 

 Razik Fathima Shabnam    M. Ilham Hassanali  

 M.M.R. Ahamed     S.M. Faleel

 Minaz Izzadeen    Ijaz Azmy

 T.H.F. Huzra     T.H.F. Hazra

 M.T.A. Rizna     M.M.S. Mahira

FINAL YEAR    

 A.M.A. Mahees     M.R.M.S. Fahmeedha 

 M.K.M. Farzan    F.I.M. Sajeer 

 N.S. Muthaliff     M.A.R.M. Rakshan    

 M.Z. Asma      M.I.M. Liayavudeen  

 M.F.F. Fazmila       

      

APPRENTICE YEAR

 Zam Zam Ismail     Shabna Rafeek

 Haajer Azhar      A.L.A. Naseef 

 Shimlah Usuph     Dinali Raheem 

 M.R.M. Arshad    Ilham Kariapper

 Shahani Mackie    N. Mohamed Infas

 Fathima Shafna    Salmanul Faris
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With best Compliments from 

Mr. Faisz Musthapha PC

Mr. Razik Zarook PC

Mr. M.M. Zuhair PC 

Mr. Ilyas Admani PC 

Mr. Ghazali Hussain AAL 

Mr. N.M. Shahid AAL

Mr. Nadvi Bahaudeen AAL

Mr. Razmara Abdeen AAL

Mr. Rushdie Habeeb AAL

Ms. Chanakya Liyanage AAL

Mr. S.M.M. Makam AAL

Ms. M.M.F. Shanaz AAL

Mr. Abdul Latheef  AAL
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